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Fil i p Czernicki 

PODRÓ�  STUDYJNA 

DO REPUBLIK I� ��(�'�U�,���&�!�'�.�� �"� ������)�/�# �!� �

���5�2�9�1�/� ��3�5�*�+�2� ��6�5�8�'�*�4�/� ��6�8�'�=�4�?�)�.� ��0�+�9�:� ��(�2�/�9�1�/� ��3�5�*�+�2�5�=�/� ��6�5�G�;�*�4�/�5�=�5�'�,�8�?��
ka�skiemu. Podobnie jak w Pobce tak i RPA jednym z istotniejszych spon­
sorów poradni� ��(�?�G�'� ����;�4�*�'�)�0�'� ����5�8�*�'�	� ����G�;�-�5�2�+�:�4�/�+ do�wiadczenie osób prowa­
dz�cych nauczanie kliniczne w RPA oraz oryginalnie i efektywnie rozwi�zany 
sposób finansowania� ��*�@�/�'�G�'�2�4�5�ci  poradni przemawiaj� za zapoznaniem si� 
przez polskie poradnie z do�wiadczeniami� ��6�5�G�;�*�4�/�5�=�5�'�,�8�?�1�'�skimi. Kon­
kluzj�  tych rozwa�a� jest odpowied� na pytanie, czy model zastosowany 
w RPA mo�liwy jest do ewentualnego zastosowania na polskim gruncie. 

W grudniu 2001 roku troje przedstawicieli polskich Poradni Praw­
nych� ��T�I�M�N�;�c�I� ��T�;�J�L�I�M�T�I�H�S�=�B� ��>�I wzi�ci a� ��O�>�T�C�;�c�O� ��Q� ��J�L�I�A�L�;�G�C�?� ��Q�C�T�S�N�S� ��M�N�O�>�S�D�

�H�?�D� ��Q� ��.�?�J�O�<�F�C�=�?� ��,�I�c�O�>�H�C�I�Q�?�D� �� � �@�L�S�E�C�	� ��A�>�T�C�?� ��J�L�I�A�L�;�G� ��H�;�O�=�T�;�H�C�;� ��E�F�C�H�C�=�T�H�?�

�A�I� ��L�I�T�Q�C�D�; si�  z powodzeniem od ponad 30 lat. 

Delegacji przewodniczy! Edwin Rekosh, Executive Director w Pu­
blic Interest Law Initiative (PILI) . PILI oraz klinik a University of Natal 
�T�I�L�A�;�H�C�T�I�Q�;�c�S� ��Q�M�J�;�L�=�C�?� ��F�I�A�C�M�N�S�=�T�H�?� ��Q�C�T�S�N�S�	 za� � ��=�;�c�  podró� � ��M�J�I�H�M�I�L�I �Q�;�c�I� �
� � � + � ( � ,�%� ��I�L�;�T� ��"�O�H�>�;�=�D�;� ��"�I�L�>�;��� ��3 � ��M�E�c�;�>� ��J�I�F�M�E�C�?�D� ��>�?�F�?�A�;�=�D�C� ��Q�=�B�I�>�T�C�F�C��� ��" �C�F�C�J� �
���T�?�L�H�C�=�E�C� ��T� ��1�H�C�Q�?�L�M�S�N�?�N�O� ��3�;�L�M�T�;�Q�M�E�C�?�A�I�	� ��%�T�;�<�?�F�; Gajewska-Kra�nicka 
z Uniwersytetu w� ����C�;�c�S�G�M�N�I�E�O� ��C� ��" �C�F�C�J� ��3�?�D�G�;�H� ��T� ��1�H�C�Q�?�L�M�S�N�?�N�O Jagiello�­
skiego. 

� � �T�c�I �H�E�I�Q�C�?� ��J�I�F�M�E�C�?�D� ��>�?�F�?�A�;�=�D�C� ��M�J�I�N�E�;�F�C si�  z przedstawicielami 
poszczególnych uniwersyteckich poradni prawnych, sponsorów (Funda­
cja Forda), stowarzyszenia zrzeszaj�cego poradnie (Association of Un i­
versity Legal A i d Institutions — A U L A I ) , fundacji� ��J�I �Q�I�c�; �H�?�D� ��J�L�T�?�T� ��M�N�I�

�Q�;�L�T�S�M�T�?�H�C�?� �� � � � � 1 � ( � ��%� ��0�L�O�M�N��� ��I�L�;�T� ��C�H�M�N�S�N�O�=�D�C zarz�dzaj�cej � rodkami 
publicznymi przeznaczonymi na pomoc prawn�  dla osób ubogich (Legal 
A i d Board). 

W trakcie tej wizyty najwa�niejszy cel� ��M�N�;�H�I�Q�C�c�I� ��T�>�I�<�S�=�C�?� ��D�;�E� ��H�;�D�

�M�T�?�L�M�T�?�A�I do�wiadczenia z zakresu rozwoju programu klinicznego w RPA, 
a rozmówcy nie omijali trudnych i dra�liwych kwestii. 
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�A�;�F� ��.�?�M�I�O�L�=�?� ����?�H�N�L�?� ��I�L�;�T� ����B�?�L�S�F� ��(�I�I�N�M� ��T� ��)�C�H�C�M�N�?�L�M�N�Q�; Sprawiedliwo�ci 
— wynika � e w RPA, podobnie jak w Polsce istnieje problem z dost �pem 
do� ��<�?�T�J�c�;�N�H�?�D� ��J�I�G�I�=�S� ��J�L�;�Q�H�?�D��� ��3 � �� . � ,�� � ��O�>�; �c�I si�  jednak wypracowa� 
skuteczny sposób dysponowania pieni�dzmi publicznymi przeznaczonymi 
na reprezentacj�  osób ubogich przed s�dem. Program kliniczny w R PA 
istnieje od lat 70., ale dopiero pod koniec lat 90. zosta! uporz�dkowany 
i zorganizowany strukturalnie. 

Wszystkie klinik i���>�T�C�;�c�;�D�  przy uniwersyteckich���Q�S�>�T�C�;�c�;�=�B���J�L�;�Q�;�	��
cho�  w znacznej cz��ci ,� ��T�I�M�N�;�c�S� ��T�I�L�A�;�H�C�T�I�Q�;�H�?� ��J�L�T�?�T� ��J�L�;�Q�H�C�E�W�Q� ��J�L�;�E�N�S�

�E�W�Q� ��;� ��H�C�?�	� ��N�;�E���D�;�E���Q� ��,�I�F�M�=�?�	� ��J�L�T�?�T� ��H�;�O�=�T�S�=�C�?�F�C� ��;�E�;�>�?�G�C�=�E�C�=�B��� ��,�L�;�E�N�S�=�S s� 
�A�c�W�Q�H�S�G�C� ��O�=�T�?�M�N�H�C�E�;�G�C� ��J�L�I�A�L�;�G�O� ��E�F�C�H�C�=�T�H�?�A�I� ��C zajmuj�  si�  prowadze­
niem klinik . Klinicy�c i pracuj�cy odpowiednio� ��>�c�O�A�I�	 s�  traktowani jak 
profesorowie, ale dopiero w 2001 roku pierwszy klinicysta� ��T�I�M�N�;�c� ��G�C�;�H�I�

�Q�;�H�S� ��J�L�I�@�?�M�I�L�?�G� ��O�H�C�Q�?�L�M�S�N�?�=�E�C�G��� �

���N�N�J�>�D�<�O�D�J�I� ��J�A���3�I�D�Q�@�M�N�D�O�T� ��*�@�B�<�G� ����D�?� ��'�I�N�O�D�O�P�O�D�J�I�N� ������3�*���' �	� ��� � ��/�N�I�

�Q�;�L�T�S�M�T�?�H�C�?� ��,�I�L�;�>�H�C� ��,�L�;�Q�H�S�=�B� ����T�Q�;�H�?� ��>�;�F�?�D� ��/�N�I�Q�;�L�T�S�M�T�?�H�C�?�G��� ��D�?�M�N� ��@�I�L�

maln�  reprezentacj�  wszystkich klinik . Stowarzyszenie���J�I�Q�M�N�;�c�I���T���C�H�C�=�D�;�

�N�S�Q�S� ��/�N�I�Q�;�L�T�S�M�T�?�H�C�;� ��H�;�O�=�T�S�=�C�?�F�C� ��J�L�;�Q�;� ��Q� ���������� ��L�I�E�O��� �� � �T�c� I �H�E�I �Q�C�?� �
�/�N�I�Q�;�L�T�S�M�T�?�H�C�; spotykaj�  si�  na 2 konferencjach w roku. Konferencja 
która� ��I�>�<�S�c�; si�  w lipcu 1999� ��<�S�c�; po�wi�con a stworzeniu standardów 
�>�T�C�;�c�;�F�H�I�c i klini k oraz zapoznaniu przedstawicieli klini k z zasadami na 
jakich b�dzie� ��>�T�C�;�c�;�  Trust. Konferencja, która� ��I�>�<�S�c�; si�  we wrze�niu 
1999 roku���<�S�c�;���;�>�L�?�M�I�Q�;�H�;���J�L�T�?�>�?���Q�M�T�S�M�N�E�C�G���>�I���N�S�=�B��� ' �F�C�H�C�E�	���E�N�W�L�? musz� 
poprawi�  zasady funkcjonowania i nie maj�  zbyt du�ego do�wiadczenia 
w pracy klinicznej. Omówiono wówczas zasady fundraisingu, pisania 
wniosków i raportowania. Konferencje w 2000 i 2001 roku po�wi�con e 
�<�S�c�S� ��H�;�O�=�T�;�H�C�O� ��E�F�C�H�C�=�T�H�?�G�O�	� ��G�?�N�I�>�S�=�?�	� ��I�J�L�;�=�I�Q�S�Q�;�H�C�O podr�czników, 
zaproszeni byli fachowcy w dziedzinie zarz�dzania i kierowania���T�?�M�J�I�c�?�G����

�#�c�W�Q�H�S�G osi�gni�cie m Stowarzyszenia���<�S�c�I nawi�zanie i sforma­
lizowanie stosunków mi�dzy klinikami. Obecnie Stowarzyszenie zajmuje 
si�  organizacj�  szkole�, konferencji, warsztatów, spotka�  itp. Inicjatywy 
Stowarzyszenia mog�  by�  finansowane przez Trust w oparciu o� ��T�c�I�on y 
formalny wniosek o grant. Stowarzyszenie ma otwart� � ��@�I�L�G�O�c� , przyjmu­
je do swojego grona ka�d�  poradni�  zorganizowan�  przy uniwersyteckim 
wydziale prawa oraz �wiadcz�c�  porady prawne na rzecz ludzi ubogich. 
Stowarzyszenie� ��O�M�N�;�F�C�c�I� ��C przyj�t o zasady rzetelnej� ��>�T�C�;�c�;�F�H�I�c i — stan­
dardy, które s�  rozpropagowane w�ród poszczególnych klinik . 

Association of University Legal Aid Institution s Trust — Funda­
cja Stowarzyszenia Poradni Prawnych (dalej zwany Trust) — forma 
prawna przypomina polsk�  fundacj�  jednak o znacznej uproszczonej 
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�M�N�L�O�E�N�O�L�T�?��� ��&�?�>�S�H�S�G� ��I�L�A�;�H�?�G� ��0�L�O�M�N�O� ��D�?�M�N Zarz�d (Board of Trustees). 
W jego sktad wchodzi 12 osób, w tym przedstawiciele Ministerstwa Spra­
wiedliwo�ci , s�dów, przedstawiciele korporacji zawodowych oraz 2 przed­
stawicieli Stowarzyszenia. Zarz�d spotyka si�  4 razy do roku. 

Najwi�ksz�  zalet�  Trust,���J�I�Q�M�N�;�c�?�A�I���Q�������������L�I�E�O�	���D�?�M�N���I�>�J�I�Q�C�?�>�H�C�?��
�T�;�<�?�T�J�C�?�=�T�?�H�C�?���J�I�Q�C�?�L�T�I�H�S�=�B pieni�dzy oraz dobra administracja i zarz�­
dzanie tymi �rodkami. Stwarza to �wietny klimat dla fundatorów i dar­
czy�ców.� �� �T�C�;�c�;�F�H�I� �  Trustu ogranicza si� � ��Q�S�c�cznie do podejmowania 
decyzji w sprawie przydzielenia dotacji, na podstawie wniosków���M�E�c�;�>�;�

�H�S�=�B� ��J�L�T�?�T� ��E�F�C�H�C�E�C��� �

Zmienn�  rol�  w funkcjonowaniu Trust� ��G�C�;�c�;� ��.�;�>�;� ��,�L�I�A�L�;�G�I�Q�;�	� �
�H�; pocz�tku� ��<�S�c�I� ��N�I� ��=�C�;�c�I� ��M�E�c�;�>�;�D�c e si�  z autorytetów prawa zajmuj�ce 
si�  opiniowaniem wniosków grantowych. Nast�pnie jednak osoby te zo­
�M�N�;�c�S równie� � ��Q�c�czone w� ��M�E�c�;�> Zarz�du (Board of Trustees) i od 2001 ro­
ku posiedzenia obu cial odbywaj�  si�  wspólnie. St�d teraz trudno jest mó­
wi �  o dwóch organach w Tru�cie poniewa�  zarówno kompetencje jak 
i� ��>�T�C�;�c�;�H�C�;� ��I�<�O� ��=�C�;�F si�  pokrywaj�. 

W R PA istnieje 20 klini k (w sumie jest 21���Q�S�>�T�C�;�c�W�Q���J�L�;�Q�;���	���T���=�T�?�

�A�I� ������ ��D�?�M�N� ��M�J�I�H�M�I�L�I�Q�;�H�?� ��J�L�T�?�T� ��0�L�O�M�N��� ��+�<�?�=�H�C�?� ��J�L�T�S�T�H�;�Q�;�H�? s�  granty 
o �redniej równowarto�ci 18 000 U S D. Dwie klinik i nie otrzymuj�  gran­
tów od Trustu s�  to Natal i Wits poniewa�  maj�  zapewnione niezale�ne fi ­
nansowanie, za�  University of South Afric a in Pretoria nie���M�J�?�c�H�C�;���E�L�S�N�?�

�L�C�W�Q���H�;�c�I�onych przez standardy Trustu. 

Trust nie ma �adnej wspomagaj�cej struktury. Dotychczas���I�<�M�c�O�A� 
techniczn� � ��T�;�J�?�Q�H�C�;�c�;� ��G�O� ��D�?�>�H�;� ��T� ��H�;�D�M�C�F�H�C�?�D�M�T�S�=�B� ��C� ��H�;�D�M�N�;�L�M�T�S�=�B� ��E�F�C�H�C�E� �
mieszcz�ca si�  na University of Natal (Durban). Asha Ramgobin jest jed­
nocze�nie szefow�  „sekretariatu" Trustu oraz kierownikiem kliniki , aby 
nie wykorzystywa�  swojej pozycji nie pobiera dodatkowego wynagrodze­
nia od Trustu za wykonywan�  prac�. Dodatkowo Trust zatrudnia na� ��J�W�c��
�?�N�;�N�O osob�  zajmuj�c�  si�  administracj�  Trustu oraz jedn�  osob�  zajmu­
j�c �  si�  bie��c �  rachunkowo�ci�. W planach jest utworzenia formalnego 
sekretariatu Trustu. 

Trust wyznacza zasady-standardy, które klinik a ubiegaj�ca si� 
o dofinansowanie musi� ��M�J�?�c�H�C�;� .� ����T�c�I�H�E�I�Q�C�?� ��/�N�I�Q�;�L�T�S�M�T�?�H�C�; zasiadaj�cy 
w Tru�cie s�  wykluczani z podejmowania decyzji dotycz�cych przyznawa­
nia grantów klinikom. Je�li klinik a nie� ��M�J�?�c�H�C�;� ��M�N�; �H�>�; �L�>�W�Q� ��Q�W�Q�=�T�;�M� ��H�C�?� �
mo� e liczy�  na pieni�dze, ale jednocze�nie Trust pomaga jej w� ��M�J�?�c�H�C�?�H�C�O� �
wymaga�  np. szkoli z pisania raportów, wyposa�a w� ��G�;�N�?�L�C�;�c�S� ��M�T�E�I�F�?�H�C�I�

�Q�?� ��C� ��T�;�J�?�Q�H�C�;� ��J�I�G�I�= merytoryczn�. Trust stara si� � ��>�T�C�;�c�;�  do��  dyna­
micznie, przeprowadza przynajmniej raz do roku kontrol� . Przedstawicie­
le Zarz�du przyje�d�aj �  na wizyty równie�  ad hoc. 

�6�I�M�N�;�c�; przyj�t a formula, � e Trust przyznaje tylko granty roczne 
a jego transze podzielone s�  na 12 miesi�cy i ka�da wplata dokonywana 
jest po otrzymaniu sprawozdania miesi�cznego. Miesi�czne sprawozda-
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nie zawiera zestawienie poniesionych kosztów w stosunku do zaplanowa­
nego bud�etu oraz zastawienie czasu po�wi�conego na poszczególne 
czynno�ci (istnieje obowi�zek� ��Q�S�J�?�c�H�C�;�H�C�;� ��N�C�G�?�
�M�B�?�?�N�W�Q� ��J�L�T�?�T ka�dego 
pracownika kliniki) . Nast�pnie przygotowuje si�  sprawozdania� ��J�W�c�L�I�=�T�H�?� �
�I�L�;�T� ��L�I�=�T�H�? zawieraj�ce� ��M�T�=�T�?�A�W�c�I�Q�?� ��M�J�L�;�Q�I�T�>�;�H�C�?� ��@�C�H�;�H�M�I�Q�?� ��J�I�J�;�L�N�?� �
�T�;�c�czonymi rachunkami. 

���T�c�I�H�E�I�Q�C�?� ��0�L�O�M�N�O pracuj�  na zasadzie wolontariatu, maj�  refun­
dowane jedynie koszty podró�y. Trust nie pokrywa wszystkich wydatków 
klinicznych, klinik i same szukaj�  dodatkowych sponsorów. Niektóre 
z nich nigdy nie� ��T�c�I�y �c�S���Q�H�C�I�M�E�O� ��I� ��>�I�@�C�H�;�H�M�I�Q�;�H�C�?� ��T���0�L�O�M�N�O����

�0�L�O�M�N� ��J�I�Q�M�N�;�c���Q�M�E�O�N�?�E���T�G�C�;�H�S���J�I�F�C�N�S�E�C� ��@�C�H�;�H�M�I�Q�;�H�C�;� ��J�I�L�;�>�H�C� ��J�L�;�Q�

�H�S�=�B� ��J�L�T�?�T Fundacj�  Forda. Pocz�tkowo Fundacja Forda� ��M�J�I�H�M�I�L�I�Q�;�c�;� �
�J�I�M�T�=�T�?�A�W�F�H�?� ��E�F�C�H�C�E�C wyst�puj�c e do niej bezpo�rednio z wnioskiem 
0 grant. W drugiej polowie lat 90. w Fundacji Forda���T�;�J�;�>�c�;� ��>�?�=�S�T�D�;� ��I���T�;�

�J�L�T�?�M�N�;�H�C�O� ��@�C�H�;�H�M�I�Q�;�H�C�;� ��J�I�M�T�=�T�?�A�W�F�H�S�=�B� ��E�F�C�H�C�E� ��C� ��T�;�J�L�I�J�I�H�I�Q�;�H�I� ��O�N�Q�I�

�L�T�?�H�C�?� ��0�L�O�M�N�O�	� ��E�N�W�L�?�G�O� ��"�O�H�>�;�=�D�;� ��"�I�L�>�;� ��J�L�T�?�E�;�T�;�c�;�<�S du�y grant instytu­
cjonalny. Wówczas Stowarzyszenie klini k� ��J�I�Q�I�c�;�c�I� ��>�I �yci a Trust, aby ten 
�G�W�A�c���I�<�M�c�O�A�C�Q�;�  dotacje dla programu klinicznego. 

Trust dysponuje nast�puj�cymi �rodkami finansowymi: od Funda­
cji Forda — 1 min U SD oraz od International Commision of Jurists (ICJ) 
sekcja w Szwecji — 600 000 U S D. Przewiduje si� , � e �rodki te wystarcz� 
do 2004-2005 roku. Zachodzi zatem potrzeba szukania dalszych sponso­
rów. Fundacja Forda� ��J�L�T�?�E�;�T�;�c�;� ��0�L�O�M�N�I�Q�C� ��=�;�c�  kwot�  w jednej transzy 
1 nie wymaga od niego sprawozda�  merytorycznych ani rozlicze�  finanso­
wych, natomiast ICJ� ��L�I�T�c�I�y �c�I dotacj�  na 3 lata, przyznaj�c kolejne tran­
sze po otrzymaniu okresowego rozliczenia. ICJ stawia równie�  wymóg, 
aby �rodki przez niego przyznane���<�S�c�S���Q�S�E�I�L�T�S�M�N�;�H�?���>�I���Q�M�J�W�c�J�L�;�=�S���T���a�J�;�

�L�;�F�?�A�;�F�M�� (s�  to nieprawnicy udzielaj�cy pomocy prawnej). 

Poni�sze zestawienie pokazuje sk�d pochodz�  �rodki na finanso­
wanie programu uniwersyteckich poradni prawnych w RPA (jak dot� d nie 
ma indywidualnych darczy�ców): 
1. Trust -� ��A�c�W�Q�H�?� ��A�L�;�H�N�S�	� �
����� ��"�C�>�?�F�C�N�S� ��"�O�H�>� ��
� ��J�?�H�M�D�?� ��>�S�L�?�E�N�I�L�W�Q� ��E�F�C�H�C�E� ��F�O�<� ��C�H�H�?���Q�S�>�;�N�E�C je�l i dy­

rektorów� ��I�J�c�;�=�;� ��O�H�C�Q�?�L�M�S�N�?�N�	� �
�������1�H�C�Q�?�L�M�S�N�?�N�S� ��
���J�I�G�C�?�M�T�=�T�?�H�C�?�	 wyposa�enie oraz rachunki za 

energie elektryczn�, telefon, ogrzewanie, 
4. Legal A i d Board - poprzez ..Cooperative Agreements" pokrywaj�c 

pensje adwokatów i aplikantów, 
5. U N H C R - projekt dotycz�cy uchod�ców w klinice University 

of Cape Town. 
Wart zaznaczenia jest fakt, � e uniwersyteckie poradnie prawne zo­

�M�N�;�c�S� ��Q�J�C�M�;�H�?� ��Q porz�dek prawny Republiki� ��,�I�c�O�>�H�C�I�Q�?�D� �� � �@�L�S�E�C��� ��'�Q�?�M�N�C�?� �
uprawnie�  i funkcjonowania klini k w RPA rozstrzyga Prawo o adwokatu­
rze (Attorney Act). Do National Attorney Act nr 53 z 1979 w 1991 roku 
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�T�I�M�N�;�c�;� ��Q�J�L�I�Q�;�>�T�I�H�;� ��J�I�J�L�;�Q�E�;� ����M��� ���� �� � �=�N� ��*�I� ����
��� ��I�@� ������������	� ��E�N�W�L�;� ��J�I �>�; �c�;� �
definicj�  klini k prawnych: „law clinic means: a) a center for the practical 
legal education of student in the faculty of law at a university in the Re­
public; or b) a law center controlled by or which is, a non-profit making 
organization." Ponadto w niektórych prawach lokalnych — Cape Town 
Regulation — wprowadzono przepis mówi�cy o tym, � e ka�dy prawnik 
musi rocznie przepracowa�  40 godzin pro bono. 

Fidelity Fund jest to specjalny fundusz kontrolowany przez praw­
ników ze Stowarzyszenia Law Society, pomaga on klinikom w my�l zasa­
dy, � e dobrze nauczeni studenci b�d �  w� ��J�L�T�S�M�T�c�I�c i lepszymi prawnikami. 
Pomoc przychodzi tak�e z du�ych firm prawniczych, które nie boj�  si� 
konkurencji i walki o klienta, ale na razie nie jest to jeszcze �ród �c�I���M�T�?�L�T�?�D��
�Q�S�E�I�L�T�S�M�N�;�H�?����

�&�;�E� ��J�I �C�H�@�I�L�G�I�Q�;�c�; delegacj�  Pani Al ic e L. Brown, zast�pca przed­
stawiciela Fundacji Forda w RPA —� ��Q�M�J�W�c�J�L�;�=�;� ��"�O�H�>�;�=�D�C� ��"�I�L�>�;� ��T� ��L�O�=�B�?�G� �
�E�F�C�H�C�=�T�H�S�G� ��Q� �� . � ,��  rozpocz��c�; si�  na pocz�tku lat 90. W 1992 r. Fundacja 
Forda� ��@�C�H�;�H�M�I�Q�;�c�;� ��J�L�I�A�L�;�G� ��Q�S�G�C�;�H�S� �� . � ,�� � ��T� �� 1 � /�� � ��>�F�;� ��H�;�O�=�T�S�=�C�?�F�C� ��E�F�C�H�C�=�T�

�H�S�=�B�	� ��Q� ��F�;�N�;�=�B pó�niejszych realizowano programy wewn�trz krajowe. 
W latach 1993-1994���J�I�Q�M�N�;�c�I� ��/�N�I�Q�;�L�T�S�M�T�?�H�C�?� ��E�F�C�H�C�=�T�H�? zrzeszaj�ce przed­
stawicieli klinik . 

W latach 1995-1996 Fundacja Forda� ��M�J�I�H�M�I�L�I�Q�;�c�;� ���� ��T� ����� istniej�­
cych klini k w RPA, daj�c jednocze�nie� ��M�S�A�H�;�c�S�	 � e indywidualne klinik i nie 
b�d � � ��>�c�O�e j sponsorowane. W latach 1995-1997 — indywidualne granty 
dla klini k otrzymali: Wits, Western Cape, Natal oraz mniejsze klinik i na 
uniwersytetach Zululand, Nord, Durban Westville, Transkei, Fort Hare. 

W 1998 r. Stowarzyszenie pod� ��Q�J�c�S�Q�?�G� ��M�O�A�?�M�N�C�C� ��"�O�H�>�;�=�D�C� ��"�I�L�>�;� �
�J�I�Q�I�c�;�c�I� ��>�I �yci a Trust, któremu to Fundacja Forda� ��J�L�T�?�E�;�T�;�c�; du�y 
grant instytucjonalny. 

Kl inik i� ��>�T�C�;�c�;�D�c e przy du�ych uniwersytetach, takich jak Wits czy 
Natal same zapewniaj�  sobie finansowanie z ró�nych �róde�c�	 maj�  te�  za­
pewnion�  pomoc finansow�  ze strony uniwersytetów. Dzi�k i temu klinik i te 
nie korzystaj�  z pomocy finansowej oferowanej przez Trust. Inne uniwersy­
tety w szczególno�ci te, które w czasach Apartheidu� ��E�M�T�N�;�c�=�C�c�S� ��=�T�;�L�H�I�M�E�W�

�L�S�=�B� ��M�N�O�>�?�H�N�W�Q�	 maj�  ogromne problemy finansowe i nie anga�uj�  si� 
w program kliniczny w wystarczaj�cy sposób, dlatego te�  poradnie� ��>�T�C�;�c�;�D� ­
ce przy tych uniwersytetach bardzo potrzebuj�  pomocy finansowej Trustu. 

Kolejnym rozmówc�  delegacji� ��<�S�c Przewodnicz�cy Legal A i d Bo­
ard, s�dzia Supreme Court of Appeal of South Afric a Mohammed Navsa. 
S�dzia Navsa� ��J�L�T�?�>�M�N�;�Q�C�c kierowan�  przez niego instytucj�, która jest or­
ganizacj�  odpowiedzialn�  za �wiadczenie pomocy prawnej z urz�du 
w sprawach karnych. Ta ogólnokrajowa struktura pocz�tkowo� ��<�I�L�S�E�;�c�;� �
si�  z licznymi trudno�ciami,� ��T�Q�c�;�M�T�=�T�;� ��@�C�H�;�H�M�I�Q�S�G�C��� ��+�<�?�=�H�C�?� ��>�T�C�;�c�;� �
�M�J�L�;�Q�H�C�?�	���D�?�M�N���>�I�<�L�T�?���T�I�L�A�;�H�C�T�I�Q�;�H�;���C���G�;���T�;�J�?�Q�H�C�I�H�?���I�>�J�I�Q�C�?�>�H�C�? �rod­
ki finansowe. 
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Filip  Czernicki 

Legal A i d Board zapewnia reprezentacj�  procesow�  (pomoc praw­
na z urz�du) osobom ubogim, których nie sta�  na pomoc prawn�  z wyboru. 
Legal A i d Bord� ��J�I�Q�I�c�;�c�I� ��>�I �yci a Justice Centers — Centra Prawa. Zaj­
muj�  si�  one doradztwem prawnym, prowadz�  komputerow�  baz�  danych 
o pomocy prawnej oraz zapewniaj�  reprezentacj�  procesow�. Poszczególne 
organizacje pozarz�dowe, a tak�e klinik i mog� � ��M�E�c�;�>�;�  wnioski o dofinan­
sowanie do Legal A i d Board w oparciu o tzw. Cooperative Agreements. 
Otrzymuj�  wówczas pa�stwowe pieni�dze przeznaczone na pomoc prawn� 
ludziom ubogim. W tym celu utworzony���T�I�M�N�;�c� ��M�J�?�=�D�;�F�H�S���@�O�H�>�O�M�T���` ���M�N�L�;�N�?�

�A�C�?� ��F�C�N�C�A�;�N�C�I�H� ��@�O�H�>��� ��&�?�>�S�H�S�G� ��Q�;�L�O�H�E�C�?�G� ��D�?�M�N� ��N�I�	� ��;�<�S pieni�dze przyznane 
przez Legal A i d Board� ��<�S�c�S� ��Q�S�E�I�L�T�S�M�N�;�H�?� ��J�L�T�S� ��M�J�L�;�Q�;�=�B� ��E�;�L�H�S�=�B��� �

�(�B�J�6�5�C�D�2�G�:�4�:�6�=�6� ��5�6�=�6�8�2�4�;�:� ��@�5�G�:�6�5�J�:�=�:� �
��� ��<�=�:�?�:�<� ��A�B�2�G�2� ��G� ��)�(�� ��� ��3�I�D�I���D�@����

���	� ��5�D�O�R�<�O�@�M�N�M�<�I�?� ��3�I�D�Q�@�M�N�D�O�T� ����5�D�O�N�	��� ��'�C�?�L�I�Q�H�C�E� ��E�F�C�H�C�E�C� ��,�;�H�C� ��,�B�C�F�F�C�J�;� ��'�L�O�A�?�L� �
�3�C�N�M� ��D�?�M�N� ��O�H�C�Q�?�L�M�S�N�?�N�?�G du�ym, zamo�nym, historycznie� ��E�M�T�N�;�c�=� ­

cym� ��Q�S�c�cznie� ��<�C�;�c� � ��G�c�I�>�T�C�?� . Kl inik a przy Wits� ��>�T�C�;�c�;� ��I�>� ����
� ��F�;�N� ��C� ��H�C�A�>�S� �
�H�C�?� ��M�E�c�;�>�;�c�;� ��Q�H�C�I�M�E�O� ��I dotacj�  do Trustu. Nauczanie kliniczne� ��T�I�M�N�;�c�I� �
�Q�c�czone tu do programu nauczania ostatniego roku studiów, jako przed­
miot obowi�zkowy. W 2001 roku w zaj�ciach klinicznych� ��<�L�;�c�I� ��O�>�T�C�;�c� ������
� �
�M�N�O�>�?�H�N�W�Q����

� ' �F�C�H�C�E�;� ��M�E�c�;�>�; si�  z 6 sekcji w tym m.in. prawa pracy, uchod�ców, kar­
nego i cywilnego, po 22 studentów w ka�dej sekcji. W 2001 r.� ��J�L�I�Q�;�>�T�C�c�;� ��I�H�;� �
�I�E�I�c�I� ����
�
�
� ��M�J�L�;�Q��� ����J�F�C�E�;�H�=�C� ��;�>�Q�I�E�;�=�=�S� ����=�;�H�>�C�>�;�N�?� ��;�N�N�I�L�H�?�S�M�� s�  zaanga�o­
wani w� ��>�T�C�;�c�;�F�H�I� �  klinik i poprzez wprowadzenie tego przedmiotu do ich 
programu nauczania. Prowadz�  oni sprawy bardziej skomplikowane oraz re­
prezentuj�  klientów w s�dach, do czego nie maj�  uprawnie�  studenci. 

2. University of Pretoria, Klinik �  prowadz�: Pan Frans Haupt i Pan Niels 
du Plcssis 

Klinik a� ��>�T�C�;�c�;�D�c a przy University of Pretoria� ��T�I�M�N�;�c�;� ��T�;�c�I�on a 
w 1979 roku, oprócz swojej� ��A�c�W�Q�H�?�D� ��M�C�?�>�T�C�<�S� ��H�;� ��1�H�C�Q�?�L�M�S�N�?�=�C�?� ��G�; równie� 
�I�>�>�T�C�;�c� ��Q� ��L�?�A�C�I�H�C�?� ��Q�C�?�D�M�E�C�G� ��T�;�G�C�?�M�T�E�;�c�S�G� ��J�L�T�?�T ludno��  ubog�. Finanso­
wana jest przez Trust, Uniwersytet i innych mniej znacz�cych darczy�ców. 
W klinice pracuje 45 studentów� ����I�E�I�c�I� ����
�
� ��M�N�O�>�?�H�N�W�Q� ��H�; ka�dym roku stu­
diów), a ch� �  uczestnictwa w programie w tym roku� ��T�A�c�I�M�C�c�I� ����
� ��M�N�O�>�?�H�N�W�Q��� �

����� ��1�O�@�G�G�@�I�=�J�N�>�C� ��3�I�D�Q�@�M�N�D�O�T��� ��'�C�?�L�I�Q�H�C�E� ��E�F�C�H�C�E�C� ��,�;�H� ��'�L�O�A�?�L� ��2�;�H� �� �?�L� ��3�;�F�N� �
�/�N�?�F�F�=�H�<�I�M�=�B� ��1�H�C�P�?�L�M�C�N�S� ��D�?�M�N� ��B�C�M�N�I�C�S�=�T�H�C�?� ��O�H�C�Q�?�L�M�S�N�?�N�?�G� ��;�@�L�S�E�;�H�?�L�


�M�E�C�G�	� ��E�M�T�N�;�c�=�cy m� ��Q�S�c�cznie� ��<�C�;�c� � ��G�c�I�>�T�C�?� , j�zykami� ��Q�S�E�c�;�>�I�Q�S�G�C s�  afry-
kanerski i angielski. Przy uniwersytecie� ��>�T�C�;�c�;� ��E�F�C�H�C�E�;� ��J�L�;�Q�;��� ��'�F�C�H�C�E�;� ��O�>�T�C�?�F�;� �

�/�4��



Podró� studyjna do Republiki� �� �8�N�>�-�7�2�8�@�.�3�����/�;�B�4�2��

�I�E�I�c�I���� tysi�ce porad rocznie, z czego���•�‹��� ������{ �• ���N�I���J�I�L�;�>�S���N�?�F�?�@�I�H�C�=�T�H�?���C���E�L�W�N�

�E�C�?���E�I�H�M�O�F�N�;�=�D�?�	 za�  ok. 1400 to sprawy wymagaj�ce powa�niejszego zanalizo­
wania (w tym ok. 480 to rozwody i problemy zwi�zane z prawem pracy). K l i ­
nika prowadzi wymiany i wspólne warsztaty z uniwersytetami w Botswanie. 

W klinice pracuje dyrektor, 2 prawników (attorney, nie advocate), 
jeden aplikant, 32 studentów ostatniego roku (jeden rocznik to��� I �E�I�c�I� ������
� �
�M�N�O�>�?�H�N�W�Q��� ��J�I�>�T�C�?�F�I�H�S�=�B� ��H�;����� ��A�L�O�J�S��� ��*�;�O�=�T�;�H�C�?� ��E�F�C�H�C�=�T�H�?� ��G�;� ��N�O�N�;�D du�e 
powodzenie, prawie ka�dy student chce pracowa�  w klinice, w trakcie po­
st�powania kwalifikacyjnego brana jest pod uwag�  �rednia ocen, przede 
wszystkim jednak licz�  si�  oceny z procedury cywilnej. 

Proces nauczania podzielony jest na trzy etapy: 1 — uczenie prak­
tyczne (pisanie pism, proste sprawy), 2 — przej�cie do bardziej skompli­
kowanych spraw (np. rozwody), 3 etap — najpowa�niejsze sprawy. Stu­
dent sp�dza w klinice mniej wi�ce j 3 godziny w tygodniu (2 godz. zaj� � 
teoretycznych i 1 godz. spotka�  z klientami). 

Za uczestnictwo w kursie otrzymuje si�  12 punktów kredytowych 
(stanowi to 1/8 absolutorium za dany rok), zaj�cia s�  fakultatywne. Praca 
w klinice zalicza równie�  200 godzin wymaganej pracy pro bono. Przy wy­
stawianiu oceny ko�cowej pod uwag�  brane jest: rzetelne prowadzenie 
dokumentacji i akt,� ��J�L�;�Q�C�>�c�I�Q�? rozwi�zanie problemu, wiedza prawni­
cza, przebieg konsultacji. 

Kl inik a w 1/4 kosztów� ��>�T�C�;�c�;�F�H�I�c i finansowana jest przez Trust 
(np. 2 pensje — adwokata i aplikanta), reszt�  kosztów pokrywaj�  Legal 
A i d Board (zainteresowany jedynie pomoc�  w sprawach karnych), Un i­
wersytet (zapewnia� ��H�C�?�I�>�J�c�;�N�H�C�?� ��J�I�G�C�?�M�T�=�T�?�H�C�;� ��E�F�C�H�C�=�T�H�?� ��I�L�;�T� ��J�I�E�L�S�Q�;� �
������ bie��cyc h kosztów kliniki) , Fidelity Fund (pokrywa reszt�  kosztów 
oraz daje subwencje do pensji Dyrektora kliniki) . Kl inik a pobiera���I�J�c�;�N�S��
�Q wysoko�ci 20 Randów (ok. 8 zl) za znaczek + tzw.� ��I�J�c�;�N�S� ��M�T�?�L�S�@�I�Q�?� �
(równie�  niewielkie). 

4. University of Cape Town, Kierownik klinik i Pan Leonardo Coosen 
Kl inik a� ��>�T�C�;�c�;�D�c a przy University of Cape Town (historycznie 

�E�M�T�N�;�c�=�cy m� ��Q�S�c�cznie� ��<�C�;�c� � ��G�c�I�>�T�C�?� )� ��J�I�Q�M�N�;�c�;� ��H�; pocz�tku lat 70. z ini ­
cjatywy studentów. W klinice pracuje 45 studentów (100 studentów na 
ka�dym roku studiów), w tym roku dostali si�  wszyscy, którzy aplikowali. 
W chwili obecnej zajmuj�  si�  tylko sprawami cywilnymi. 

Studenci pracuj�  przede wszystkim poza klinik �  uniwersyteck�, 
wychodz�  „do ludzi", do spotka�  wykorzystuj�  pomieszczenia� ��M�T�E�W�c�	� ��E�I�

�cio �c�W�Q�	� ��C�N�>��� ��3 ���M�O�G�C�?� ��J�I�L�;�>�S���O�>�T�C�?�F�;�H�? s�  w siedmiu miejscach. 

Klinik a prowadzi trzy� ��A�c�W�Q�H�?� ��J�L�I�A�L�;�G�S��� �
�;��� ����B�C�F�>�L�?�H�����>�P�I�=�;�=�S���,�L�I�D�?�=�N���` ���J�L�I�Q�;�>�T�I�H�S���J�L�T�?�T���;�>�Q�I�E�;�N�W�Q���C���;�J�F�C�E�;�H�


�N�W�Q�	 polegaj�cy na reprezentowaniu dzieci przed s�dami, 
b) Refugee Project — prowadzony przez studentów przy� ��Q�M�J�W�c�J�L�;�=�S� �

�T� �� 1 � * � $ � � � .�	 zajmuj�cy si�  prawami uchod�ców, 

u 



���2�5�2�9�����C�.�;�7�2�,�4�2��

�’��� ��/�;�N�?�F�C�N�?� ��;�H�>� ����;�=�E�O�J� ��(�?�A�;�F� ��,�L�I�D�?�=�N� ��` � ��M�J�I�H�M�I�L�I�Q�;�H�S� ��J�L�T�?�T� ��(�?�A�;�F� �� � � C�>��
���I�;�L�>�	���J�L�I�Q�;�>�T�I�H�S���Q�S�c�cznie przez adwokatów i aplikantów, zajmuj�­
cy si�  ogólnym doradztwem prawnym. 

Klinik a nie ma osobowo�ci prawnej, st�d wszelkie granty i dotacje 
przekazywane s�  na rzecz Uniwersytetu. Finansowe wsparcie klinik a 
otrzymuje od Legal A i d Board, U N H C R, Trustu i Uniwersytetu (po­
mieszczenia i wyposa�enie). 

Kl inik a prowadzi wspólne warsztaty z University of Western Cape, 
a ponadto b�d� c� ��=�T�c�I�H�E�C�?�G� ��/�N�I�Q�;�L�T�S�M�T�?�H�C�;�	� ��O�=�T�?�M�N�H�C�=�T�S� ��Q� ��M�J�I�N�E�;�H�C�;�=�B� �
�C� ��E�I�H�@�?�L�?�H�=�D�;�=�B� ��I�L�A�;�H�C�T�I�Q�;�H�S�=�B� ��J�L�T�?�T� ��/�N�I�Q�;�L�T�S�M�T�?�H�C�?��� ��1�H�C�Q�?�L�M�S�N�?�N� ��J�L�I�

�Q�;�>�T�C wymian�  mi�dzynarodow�, dzi�k i której studenci z U SA i Angl i i 
przyje�d�aj �  do RPA. Ponadto podtrzymywane s�  kontakty z Malawi. 

5. University of Western Cape, Kierownik klinik i Pani Beverly Franks 
University of Western Cape jest uniwersytetem historycznie���E�M�T�N�;�c�


c�cym���G�c�I�>�T�C�?�  tzw. „kolorow�" . Ruch kliniczny rozpocz��c si�  tu w latach 
70. z inicjatywy studentów. W 1987 — przedmiot nauczania klinicznego 
�T�I�M�N�;�c� ��Q�J�L�I�Q�;�>�T�I�H�S� ��>�I� ��J�L�I�A�L�;�G�O zaj�� , za�  w 1988 roku� ��J�I �Q�I �c�; �H�I� �
�J�C�?�L�Q�M�T�?�A�I���I�@�C�=�D�;�F�H�?�A�I���>�S�L�?�E�N�I�L�;���E�F�C�H�C�E�C����

�3 � ��E�F�C�H�C�=�?� ��J�L�;�=�O�D�?� ��I�E��� ������ ��M�N�O�>�?�H�N�W�Q���I�M�N�;�N�H�C�?�A�I� ��L�I�E�O� ��M�N�O�>�C�W�Q� ��������
� �
�H�; ka�dym roku studiów), 3 prawników (attorneys), 3 osoby z administra­
cji oraz jeden aplikant adwokacki. W ramach procedury kwalifikacyjnej 
do klinik i odbywa si�  rozmowa ze studentami oraz brana jest pod uwag� 
�rednia ocen���T�Q�c�;�M�T�=�T�;���T���J�L�I�=�?�>�O�L�S���;�>�G�C�H�C�M�N�L�;�=�S�D�H�?�D���C���=�S�Q�C�F�H�?�D��� ��,�L�T�S���I�M�N�;�

�N�?�=�T�H�?�D� ��I�=�?�H�C�?� ��C� ��T�;�F�C�=�T�?�H�C�O� ��J�L�T�?�>�G�C�I�N�O� ������ ��J�O�H�E�N�S� ��E�L�?�>�S�N�I�Q�?��� ��J�L�T�?�J�L�I�Q�;�

�>�T�;�H�S���D�?�M�N���?�A�T�;�G�C�H���J�C�M�?�G�H�S�	���I�=�?�H�C�;�H�;���D�?�M�N���M�S�G�O�F�;�=�D�; s�dowa, umiej�tno� � 
sporz�dzania pism i prowadzenia akt. Kl inik a prowadzi 500-600 spraw 
tylko z prawa cywilnego. 

Uniwersytet zapewnia pensj�  dyrektora kliniki , inne fundusze po­
chodz�  od: Fidelity Fund, Fundacji Forda (w latach 1994-98) oraz obec­
nie Trustu. Jak nam powiedziano na rzecz Trustu� ��M�E�c�;�>�;�H�? s� � ��J�W�c�L�I�=�T�H�?��
�C���L�I�=�T�H�?���L�;�J�I�L�N�S�	���F�?�=�T jedn�  z trudniejszych rzeczy jest���Q�S�J�?�c�H�C�;�H�C�?���@�I�L�G�O�

�F�;�L�T�S���a�?�Q�C�>�?�H�=�D�C���=�T�;�M�O���J�L�;�=�S�� (u�ywany cz��cie j w���N�c�O�G�;�=�T�?�H�C�O���H�; j�zy k 
angielski jako time sheets) obrazuj�cych ilo� �  czasu po�wi�conego na da­
n�  spraw�, kwestie administracyjne, organizacyjne itd. 

6. University of Natal,���T�;�c�I�ycie l klinik i Pan David McQuoid-Mason, kie­
rownik klinik i Pani Asha Ramgobin 

Klinik a� ��T�I�M�N�;�c�;� ��T�;�c�I�on a w 1973 roku, pó�niej szybko si�  rozwin� �c�;� �
�C���I�<�?�=�H�C�?���D�?�M�N jedn�  z najlepiej zorganizowanych klini k w kraju. W ramach 
propagowania i szerzenia idei klini k jeden z pracowników University of 
Natal zosta!���Q�S�M�c�;�H�S���>�I���6�O�F�O���1�H�C�P�?�L�M�C�N�S�����B�C�M�N�I�L�S�=�T�H�C�?���E�M�T�N�;�c�=�cy m���Q�S�c�cz­
nie czarn� � ��G�c�I�>�T�C�?�) , gdzie obecnie jest kierownikiem klinik i ma do po­
mocy aplikanta adwokackiego oraz zorganizowany sekretariat,� ��=�;�c�I� �  pro-
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Podró� studyjna do Republiki��� �8�N�>�-�7�2�8�@�.�3�����/�;�B�4�2��

�D�?�E�N�O� ��@�C�H�;�H�M�I�Q�;�H�;� ��D�?�M�N� ��J�L�T�?�T� ��0�L�O�M�N��� ��,�I�H�;�>�N�I� ��Q�T�G�;�=�H�C�;�H�;� ��D�?�M�N� ��Q�M�J�W�c�J�L�;�=�;� �
�L�?�A�C�I�H�;�F�H�;� ��Q� �� . � ,�� � ��I�L�;�T� ��J�I�>�?�D�G�I�Q�;�H�? s�  kontakty z Botswan�. 

Szczególn�  form�  pracy klinicznej oraz pomocy ludziom ubogim s� 
tak zwane „Non for profit legal clinics" (inaczej „Communit ies Develop­
ment Programme"). Projekt ten polega na tym, � e do ubogiego regionu 
kraju przyje�d�aj �  pracownicy uniwersytetu oraz studenci, którzy organi­
zuj�  za pomoc�  wcze�niej zdobytych �rodków finansowych� ��>�T�C�;�c�;�F�H�I� �  go­
spodarcz�, charytatywn�  lub inn� . Gdy dane przedsi�wzi�cie si�  rozwinie 
wówczas przeszkoleni przez nich ludzie przejmuj�  dany projekt i dalej ju� 
sami go prowadz�  szkol�c i daj�c prac�  nast�pnym. Tym samym z wyko­
rzystaniem zewn�trznych �rodków finansowych oraz wiedzy posiadanej 
przez pracowników uniwersytetu i studentów rozwija si� � ��>�T�C�;�c�;�F�H�I� �  go­
spodarcz�  i poszerza wiedz�  ludzi. 

Wniosk i z podró� y 

Bazuj�c na do�wiadczeniach programu klinicznego w R PA� ��T�I�M�N�;�c�S� �
�T�?�<�L�;�H�?� ��Q�H�C�I�M�E�C�	� ��E�N�W�L�? nale�y wzi� �  pod uwag�  w perspektywie dalszego 
rozwoju idei Uniwersyteckich Poradni Prawnych w Polsce. 

1. W Polsce powinna funkcjonowa�  instytucja podobna do���J�I�c�O�>�H�C�I�Q�I�;�@�L�S�

ka�skiego Trustu.� ��3�c�;�ciw �  form�  organizacyjn�  dla Polski jest fundacja. 

2. Inicjatywa utworzenia fundacji powinna pochodzi�  od samych poradni, 
podobnie jak w RPA, gdzie Trust���T�I�M�N�;�c���T�;�c�I�on y przez Stowarzyszenie. 

3. Fundacja powinna by�  w du�ej mierze niezale�na od poradni. Poradnie 
nie powinny rozstrzyga�  o rozdziale �rodków, dlatego � e stawia to je 
w sytuacji konfliktu interesu. Statut powinien gwarantowa�  niezale�­
no��  organów fundacji, które rozstrzygaj�  o finansowaniu poradni. 
W R PA Trust jest instytucj�  praktycznie rzecz bior� c niezale�n�  od Sto­
warzyszenia, a przedstawiciele poradni nie decyduj�  o finansowaniu. 

4. Fundacja powinna prowadzi� � ��M�N�;�c�?� ��<�C�O�L�I zajmuj�ce si�  pozyskiwaniem 
i gromadzeniem funduszy. W perspektywie powinna ona zatrudnia� 
osoby zajmuj�ce si�  tym zawodowo. 

5. Kryteria finansowania powinny zosta�  skodyfikowane w postaci stan­
dardów� ��>�T�C�;�c�;�F�H�I�c i poradni. 

6. Dodatkowe �rodki finansowe mog�  pochodzi�  z jednostek samorz�du 
lokalnego oraz krajowych i zagranicznych donatorów. 

7. Proponuje si�  wprowadzenie ewidencji czasu pracy, aby móc prze�le­
dzi�  ilo� �  czasu po�wi�canego na poszczególne sprawy i czynno�ci ad­
ministracyjne. 

8. W przypadku dysponowania wi�kszymi �rodkami konieczne wydaje si� 
wybranie w drodze konkursu profesjonalnej firmy audytorskiej lub 
konsultingowej. 
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Fili p Czernicki 

A S T U D Y V I S I T T O S O U T H A F R I C A 

The Polish and South African models of law clinics are similar. Both in Poland and 
South Africa The Ford Foundation was one of the key sponsors of law clinics. 
Extensive experience of clinical teachers from South Africa coupled with original and 
effective ways of financing local clinical operations make it worthwhile for Polish 
clinics to get familiar with their solutions. This presentation is concluded with remarks 
concerning possible use of South African model in clinical practice in Poland. 

In December 2001 three representatives of Polish legal clinics were invit­
ed to participate in the study visit in the Republic of South Africa where the pro­
gram of clinical education has been developing successfully since 30 years. 

The delegation was headed by Edwin Rekosh, Executive Director at 
Public Interest Law Initiative (PILI). PILI and the clinic at the University of 
Natal provided logistical support while the entire journey was made possible 
thanks to financial backing from COLPI and the Ford Foundation. Polish mem­
bers of the group were: Fili p Czernicki of the University of Warsaw, Izabela 
Gajewska-Kra�nicka of the University of� ����C�;�c�S�M�N�I�E� ��;�H�>� ��"�C�F�C�J� ��3�?�D�G�;�H� ��I�@� �
�&�;�A�C�?�F�F�I�H�C�;�H� ��1�H�C�P�?�L�M�C�N�S��� �

�0�B�?���,�I�F�C�M�B� ��G�?�G�<�?�L�M���I�@���N�B�?� ��>�?�F�?�A�;�N�C�I�H� ��B�?�F�>� ��G�?�?�N�C�H�A�M���Q�C�N�B� ��L�?�J�L�?�M�?�H�N�;�N�C�P�?�M� �
�I�@���P�;�L�C�I�O�M���O�H�C�P�?�L�M�C�N�S���F�;�Q���=�F�C�H�C�=�M�	���M�J�I�H�M�I�L�M�����0�B�?���"�I�L�>���"�I�O�H�>�;�N�C�I�H���	���;�H���;�M�M�I�=�C�;�N�C�I�H��
�I�@� ��F�;�Q� ��=�F�C�H�C�=�M� ������M�M�I�=�C�;�N�C�I�H� ��I�@� ��1�H�C�P�?�L�M�C�N�S� ��(�?�A�;�F� �� � �C�>� ��%�H�M�N�C�N�O�N�C�I�H�M� ��` � �� � � 1 � ( � � � � � ��	� �
�;� ��@�I�O�H�>�;�N�C�I�H� ��?�M�N�;�<�F�C�M�B�?�>� ��<�S� ��N�B�?� ��;�M�M�I�=�C�;�N�C�I�H� �� � � � �1 � ( � ��%� ��0�L�O�M�N��� ��;�H�>� ��;�H� ��C�H�M�N�C�N�O�N�C�I�H� �
�G�;�H�;�A�C�H�A���J�O�<�F�C�=���@�O�H�>�M���@�I�L���F�?�A�;�F���;�M�M�C�M�N�;�H�=�?���@�I�L���N�B�?���C�H�>�C�A�?�H�N�����(�?�A�;�F���� �C�>�����I�;�L�>������

�0�B�?���G�;�C�H���A�I�;�F���I�@���N�B�?���N�L�C�J���Q�;�M���N�I���A�;�C�H���Q�C�>�?�M�N���J�I�M�M�C�<�F�?���?�R�J�?�L�C�?�H�=�?���=�I�H�=�?�L�H�

�C�H�A� ��N�B�?� ��>�?�P�?�F�I�J�G�?�H�N� ��I�@���=�F�C�H�C�=�;�F� ��M�=�B�?�G�?�M� ��C�H� ��/�I�O�N�B� ����@�L�C�=�;� ��;�H�>� ��N�B�?� ��J�;�L�N�C�?�M� ��M�J�I�E�?� �
�I�J�?�H�F�S���Q�C�N�B�I�O�N���?�P�;�>�C�H�A���>�C�@�@�C�=�O�F�N���I�L���J�L�C�=�E�F�S���M�O�<�D�?�=�N�M����

�+�@�@�O�D�I�B�N��

�%�H�@�I�L�G�;�N�C�I�H� ��J�L�I�P�C�>�?�>� ��<�S� ��G�?�G�<�?�L�M� ��I�@� ��N�B�?� ����I�;�L�>� ��I�@� ��0�L�O�M�N�?�?�M��� ��)�O�H�C�L�;�B� �
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li c money for representing the indigent in court. The clinical scheme has been in 
operation since the mid-1970's, yet it was only in the late 1990's that it was 
ordered and given an organizational structure. 

Al l South African clinics operate at university law faculties, yet for the 
most part they have been organized by practicing lawyers and not academics, like 
in Poland. In South Africa practitioners are key participants of the clinical scheme 
and run clinics. Those with sufficient experience are treated like professors, yet it 
was not until 2001 that the first clinical activist was appointed university professor. 

Association of University Legal Aid Institution s (AULAI ) (the 
"Association") is the formal representation of all clinics and came into being in 
1989 at the initiative of the Association of Law Teachers. Its members meet at 
conferences organized twice a year. The conference of July 1999 set out to lie 
down standards for clinical operations and familiarizing clinical staff with the 
principles governing the Trust. The conference of September 1999 was addressed 
mainly to those Clinics which must improve its operations and are relatively inex­
perienced in clinical work and focused on such issues as fundraising, application 
writing and reporting. The conferences of 2000 and 2001 were devoted to clinical 
teaching, methodology and preparing manuals and the participants included 
experts in team management and leadership. 

As its top achievement the Association names making contacts and for­
malizing the relations between clinics. Currently the Association organizes train­
ings, conferences, workshops, meetings etc. The Association's initiatives may be 
financed by the Trust if a formal application for a grant has been filed. The 
Association has an open formula, welcoming any clinic organized within a uni­
versity law faculty and providing legal counseling for the indigent. It has estab­
lished and adopted the principles of due diligence, standards which are promot­
ed across clinics. 

Association of University Legal Aid Institution s Trust (the "Trust") — 
a legal form resembling the Polish foundation yet with a much simpler structure. 
The Trust's only body is the Board of Trustees comprising twelve persons, includ­
ing representatives of Justice Ministry, courts, professional organizations and two 
persons from the Association. The Board's meetings are held four times a year. 

The main advantage of the Trust, which was established in 1998, is the 
appropriate handling of the money entrusted to it as well as effective fund admin­
istration and management. A l l this brings results in a perfect environment 
enjoyed by founders and donors. The Trust's sole responsibility is to make deci­
sions on donation distribution, on the basis of applications filed by clinics. 

Over the years, the role of the Program Board within the Trust varied. 
First it was body comprising authorities in law dealing with the assessment of 
grant applications. Then the members were moved to the Board of Trustees and 
as of 2001 the two bodies have had joint sittings. Thus at the present moment it 
is difficult to differentiate between the Trust's two bodies as both in the scope of 
duties and activities there is an overlap. 

In South Africa there are 20 clinics (and 21 law faculties), 15 of which are 
sponsored by the Trust. The average grant offered by the Trust is currently 18 000 
USD. Right now, two clinics, Natal and Wits, do not enjoy grants form the Trust 
as are financed independently, while the University of South Africa in Pretoria 
fails to meet the applicable standards set by the Trust. 
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Trust has no supporting structure. Thus far, technical support has been 
provided by one of the strongest and oldest clinics based at the University of 
Natal (Durban). Asha Ramgobin is both the head of the Trust's "secretariat" and 
of the clinic, yet so as not to abuse its post she does not receive remuneration for 
her work from the Trust. Additionally, the Trust offers half-time employment to 
one person responsible for administration and another managing the accounts on 
a daily basis. There is talk of setting up a formal secretariat of the Trust. 

The Trust sets the rules — standards which have to be observed by all the 
clinics applying for financial backing. The members of the Association sitting on 
the Trust are excluded from making decisions on awarding grants to clinics. If 
a clinic fails to meet the standards, it wil l not be offered financial assistance, yet 
at the same time the Trust wil l help it meet them, e.g. by providing training in 
reporting, training materials and substantive assistance. To make sure its work is 
done well, the Trust performs internal control at least once a year. 
Representatives from the Board also pay ad hoc visits. 

It has been made a rule that the Trust awards only annual grants divided 
into twelve monthly tranches and each single payment is made following the 
reception of a monthly report. Such a report wil l include a presentation of the 
costs incurred against the projected budget as well as the time devoted to every 
activity (each member of clinical staff is obliged to fil l out time-sheets). Next, 
half-yearly reports are drafted and then annual reports including financial details 
supported with bills and invoices, which are enclosed. 

Trust members work as volunteers; only the costs of business trips are reim­
bursed. The Trust does not cover all clinical expenses and clinics seek additional spon­
soring on their own. Some of them have never applied for financial aid from the Trust. 

The Trust was established as a response to a policy change concerning 
financing law clinics by the Ford Foundation. Initially, the Foundation sponsored 
single clinics which addressed it directly with a grant application. After 1995, the 
Foundation decided to discontinue financing single clinics and the establishment 
of a trust was suggested as the Foundation would award it with a large institu­
tional grant. Consequently, the Association of clinics set up the Trust, which could 
handle donations for the benefit of a clinical scheme. 

Trust has the following financial resources; from The Ford Foundation — 
SI million and from the International Commission of Jurists (ICJ) the Swedish 
section — $600 000. It is projected that these sums wil l prove sufficient up to 2004 
or 2005, thus a need arises to seek further sponsorship. The Ford Foundation has 
offered the Trust the entire sum in one tranche and does not require from it to 
prepare substantive reports or financial clearance, while ICJ offers its donation 
over three years, with subsequent tranches being awarded following the reception 
of a periodical clearance. It is also ICJ's requirement that its resources be used 
for co-operation with paralegals (non-lawyers providing legal aid). 

The following shows the sources of financing the scheme of South African 
university law clinics (no private donors so far): 
1. Trust - main grants 
2. Fidelity Fund - remuneration for the heads of the clinics or other expens­

es if the heads paid by the university 
3. Universities - premises, equipment and electricity, telephone and heat­

ing bills 
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4. Legal Ai d Board - through "Cooperative Agreements" covering remunera­
tion for attorneys and candidate attorneys 

5. UNHCR -a project on refugees at the clinic of the University of 
Cape Town. 

It should be noted that university law clinics have been made part of the 
legal order of South Africa. The rights and operations of South African clinics are 
regulated by Attorney Act. In 1991, an amendment (p. 1 Act No 102 of 1991) was 
introduced to National Attorney Act No 53 of 1979, which provides for the defi­
nition of a law clinic: " a law clinic means: a) a center for the practical legal edu­
cation of student in the faculty of law at a university in the Republic; or b) a law 
center controlled by or which is, a non — profit making organization." Also, law 
of some localities — Cape Town Regulation — contains a provision that every 
lawyer is obliged to work forty pro bono hours annually. 

Fidelit y Fund is a special fund controlled by lawyers from the Law Society, 
assist clinics assuming that well-educated students wil l make better lawyers. The clin­
ics are also helped by large lawyering companies which are not afraid of competition 
and fighting for the client, yet this source has not been much utilized thus far. 

According to Ms Alice L. Brown, a deputy representative of the Ford 

Foundation in South Africa , the co-operation between the Foundation and South 
African clinical movement began in the early 1990's. In 1992 the Foundation 
financed an exchange program for clinical teachers from South Africa and the 
USA, and later helped run local programs. In the period of 1993-1994 the 
Association was established, bringing together representatives of law clinics. 

In the years of 1995-1996 the Ford Foundation provided sponsorship eight 
of the 21 South African, at the same time suggesting that single clinics wil l not be 
sponsored any more. In the period of 1995-1997 individual grants for clinics were 
awarded to: Wits, Western Cape, Natal and smaller clinics at the universities of 
Zululand, Nord, Durban Westville, Transkei and Fort Hare. 

In 1998, at the suggestion of the Ford Foundation, the Association 
launched the Trust, which was offered a large institutional grant from the 
Foundation. 

The clinics operating at large universities, such as Wits or Natal, manage 
to win financial backing from various sources themselves as well as receive finan­
cial assistance from their universities. Thanks to this, the clinics do not use the 
financial aid offered by the Trust. Other universities, in particular those which 
educated black students during Apartheid times, have grave financial problems 
and are not involved enough in the clinical program, so the clinics operating at 
these universities urgently need financial assistance from the Trust. 

Mohammed Navsa, the President of the Legal Ai d Board and a judge of 
the Supreme Court of Appeal of South Africa was the next person met for talks. 
Judge Navsa presented the institution he heads, an organization responsible for 
providing appointed legal aid in penal cases. This nationwide structure initially 
experienced major problems, in particular with financing. Currently it operates 
smoothly, is well organized and has sufficient financial means. 

The Legal Ai d Board provides representation at trial (appointed legal 
aid) for the indigent who cannot afford legal aid of choice. The Board established 
Justice Centers, which provide legal counseling, run a computerized database on 
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legal aid and ensure representation at trial. Single NGO's and law clinics can fil e 
applications for financial assistance with the Legal Ai d Board as provided for in 
Cooperative Agreements. Then they receive state funds for legal aid for the indi­
gent. For this purpose a special fund — a strategic litigation fund — has been set 
up. The only requirement is that the money awarded by the Legal Ai d Board be 
used for penal cases. 

The delegation representatives 
visited six South African law clinics: 

1. W i t w a t e r s r a n d U n i v e r s i t y ( W i t s ) , clinic headed by: Ms Phillipa Kruger 
Wits is a large university, wealthy, and historically only for white students. 

The clinic at Wits has been in operation for 20 years now and has never applied 
for financial assistance from the Trust. Clinical teaching has been incorporated 
into the curriculum of the graduate year as a mandatory subject. In 2001, 160 stu­
dents participated in clinical classes. 

The clinic comprises six sections, including those on labor law, refugee 
law, penal law and civil law, with 22 students per each section. In 2001, the clinic 
ran approximately 1,000 cases. Through the presence of the subject in the cur­
riculum, candidate attorneys are involved in the clinical operations. They are in 
charge of more complicated cases and represent clients in court, to which stu­
dents are not authorized. 

2. U n i v e r s i t y o f P r e t o r i a , clinic headed by: Mr. Frans Haupt and Mr. Niels du 
Plessis 

The clinic operating at the University of Pretoria was established in 1979. 
Apart from its headquarters at the university it has a branch in a rural area with 
indigent population. It is financed by the Trust, university and other minor 
donors. 45 students (there are around 400 students per each year) work at the 
clinic and 80 students have expressed an interest in participating this year. 

3 . S t e l l e n b o s c h U n i v e r s i t y , clinic headed by: Mr. Kruger Van Der Walt 
Stellenbosch University has historically been African and its languages of 

instructions are African and English. Its law clinic offers approximately 3,000 
counseling services a year, including circa 1,600 by telephone and short consulta­
tions and around 1,400 cases calling for more profound analysis (including 
approximately 480 divorce cases and labor law problems). The clinic runs 
exchange programs and joint workshops with universities in Botswana. 

The clinical staff includes the head, two attorneys, one candidate attorney 
and 32 students of the graduate year (one year comprises around 150 students) 
divided into four groups. Clinical teaching is popular and virtually each student is 
willin g to work at the clinic. In the qualification procedure the average grades are 
important, yet less than grades in civil proceedings. 

The teaching process is divided into three stages: 1 — practical learning 
(drafting letters, simple cases), 2 — more complicated cases (e.g. divorces), 3 — 
most complicated cases. A student wil l spend around three hours weekly at the 
clinic (two hours of classes and an hour of meetings with clients). 
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Students receive twelve credit points (an eighth of the clearance figure for 
a given year) for the course and the classes are not obligatory. Clinical work 
equals 200 hours of the required pro bono work. The following are considered 
while making final assessment: skills at documents and files, appropriate problem 
solving, legal knowledge and consultation skills. 

A quarter of the costs of the clinic's operations is financed by the Trust 
(e.g. two salaries — of the attorney and candidate attorney), the other costs being 
covered by the Legal Ai d Board (providing aid only in penal cases), the universi­
ty (provides the clinical premises free of charge and covers a half of the clinic's 
running costs) and Fidelity Fund (covers the other costs and subsidies the clinic 
head's remuneration). The clinic charge is 20 rands (circa 8 PLN) per stamp + 
sheriff tax (also very little). 

4. U n i v e r s i t y o f C a p e T o w n , clinic headed by: Mr. Leonardo Coosen 
The clinic operating at the University of Cape Town (historically only for 

white students) came into being at the initiative of students in the early 1970's. 45 
students (there are 100 students per each year) work at the clinic, this year all the 
applicants have been accepted. Currently they deal only with civil cases. 

Students work mostly outside the university clinic, go out to reach the peo­
ple, holding meetings at schools, in churches, etc. Altogether, counseling services 
are provided in seven locations. 

The clinic runs three main programs: 
a) Children Advocacy Project — run by attorneys and candidate attorneys, con­

sists in representing children in court, 
b) Refugee Project — run by students in co-operation with UNHCR, deals with 

refugee rights, and 
c) Satellite and Backup Legal Project — sponsored by the Legal Ai d Board, run 

exclusively by attorneys and candidate attorneys, deals with general legal coun­
seling. 

The clinic is not a legal person, so any grants and donations are awarded 
for the benefit of the university. It receives financial backing from the Legal Ai d 
Board, UNHCR, the Trust and the University (premises and equipment). 

The clinic runs joint workshops with the University of Western Cape and, 
as a member of the Association, takes part in meetings and conferences orga­
nized by the Association. The university runs international exchange programs, 
thanks to which students from the USA and England come to South Africa. 
Additionally, contacts with Malawi are maintained. 

5. U n i v e r s i t y o f W e s t e r n C a p e , clinic headed by: Ms Beverly Franks 
The University of Western Cape has historically been an university for col­

ored students. Clinical movement began in the 1970's at the students' initiative. 
In 1987, the subject of clinical teaching was introduced to the curriculum and in 
1988 the first official head of the clinic was appointed. 

The clinical staff includes around 35 students of the graduate year (there 
are 150 per each year), three attorneys, three administration officials and a can­
didate attorney. As part of the clinical qualification procedure students are inter­
viewed and the average grades are considered, in particular those of administra­
tive proceedings and civil proceedings. At the final assessment and subject 
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clearance (three credits) a written test is conducted and moot court, document 
drafting and filin g skills are assessed. The clinic runs 500-600 cases in civil law 
alone. 

The university provides for the clinic head's remuneration, other funds 
come from: Fidelity Fund, the Ford Foundation (1994-98) and currently the Trust. 
We have been told that although half-yearly and yearly reports are drafted for the 
Trust, yet one of the most difficult things is the fill-out of time sheets reflecting 
the amount of time devoted to a given issue, administrative and organizational 
matters, etc. 

6. University of Natal, clinic founded by: Mr. David McQuoid-Mason, clinic 
headed by: Ms Asha Ramgobin 

Established in 1973, the clinic enjoyed rapid growth in the following years 
and today is one of the best-organized clinics in the country. To promote and 
spread the idea of the clinic one employee of the University of Natal has been 
sent to Zulu University (historically black), where they are the clinic head assist­
ed by a candidate attorney and a secretariat; the entire project is financed by the 
Trust. Additionally, emphasis is put on regional co-operation within South Africa 
and contacts with Botswana. 

Non for profit legal clinics (also called Communities Development Program) 
are a unique form of clinical work and aid offered to the indigent. The project is as 
follows: university staff and students travel to an impoverished area of the country 
and organize business, charity or other activities using the funds procured before­
hand. Once a given undertaking has developed, people trained by them overtake it 
and then run it on themselves, training and giving employment to others. Thus uti­
lizing external funds and knowledge of university staff and students business activi­
ties are fostered and general knowledge of the local people developed. 

Conclusions 

The experiences of the South African clinical scheme have led us to sug­
gest the following points, which should be taken into consideration in view of fur­
ther development of university law clinics in Poland. 
1. In Poland there should be an organization established like the South African 

Trust. The appropriate legal form for it would be in Poland a foundation. 
2. The initiative concerning the establishment of such a foundation should lie 

with the clinics, as was the case in South Africa where the Trust was set up by 
the Association. 

3. The foundation should be largely independent of the clinics. Clinics ought not 
to make decisions on distribution of funds because of a conflict of interest. The 
founding charter should provide for the independence of the foundation's bod­
ies deciding about how the clinic is financed. In South Africa, the Trust is an 
institution practically independent of the Association and clinical representa­
tives do not have a say in matters of financing. 

4. The foundation should run an office, on a permanent basis, which would pro­
cure and accumulate funds. The best long-term solution is to have profession­
als there. 

21 



Filip  Czernicki 

5. The financing criteria should be codified as the standards of the clinic's opera­
tions. 

6. Additional funding might come from units of local government and local or 
international donors. 

7. The introduction of time register is recommended, to trace the amount of time 
needed for various matters and administrative activities. 

8. In case of managing bigger amounts of funds it seems a necessity to select, fol­
lowing a competitive bid, a professional auditor or consultancy. 
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�� �  êîíñóëüòàöèé ñìåæíàÿ ñ  ìîäåëüþ  þæíîàô­
ðèêàíñêîãî. Êàê â Ïîëüøå,  òàê è â ÐÞÀ  îäíèì  èç âàæíåéøèõ ñïîíñîðîâ  áûë 
Ôîíä  Ôîðäà. Äîëãîëåòíèé  îïûò  ëþäåé çàíèìàþùèõñÿ êëèíè÷åñêèì 
îáðàçîâàíèåì  â ÐÞÀ,  à òàêæå îðûãèíàëüíûé  è ýôôåêòèâíûé  ñïîñîá  ôèíàí­
ñèðîâàíèå äåÿòåëüíîñòè þðèäè÷åñêèõ êîíñóëüòàöèé ñâèäåòåëüñòâóþò 
î  íåîáõîäèìîñòè  ïîëüñêèõ þðèäè÷åñêèõ êîíñóëüòàöèé ïîçíàêîìèòüñÿ 
ñ îïûòîì  þæíîèôðûêàíñêèì.  Ïîäâåäåíèå  èòîãîâ  ýòèõ îáäóìûâàíèé  çà­
êëþ÷àåòñÿ â îòâåòå  íà  âîïðîñ  î  âîçìîæíîñòè  ýâåíòóàëüíîãî  ïðèìåíåíèÿ 
ìîäåëè  ââåäåíîé â ÐÞÀ  â ïîëüñêèõ óñëîâÿõ. 
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êîíñóëüòàöèé áûëè ïðèãëîøåí û  ê ïðèíÿò è ó÷àñòüÿ â ïðîãðàìì å ñòóäèéíî ­
ãî  âèçèòà â Ðåñïóáëèêå Þæíî é Àôðèêè, ãäå ðîãðàìì à êëèíè÷åñêîãî  îáðà­
çîâàíè ÿ ðîçâèâåòñÿ ñ óñïåõî ì  áîëüø å 30 ëåò. 

Äåëåãàöèþ  âîçãëàâëÿë Ýäâèí  Ðåêîø, èñïîëíèòåëüíû é äèðåêòîð 
Èíèöÿòûâ û Îáùåñòâåííîã î  (Ïóáëè÷íîãî ) Ïðàâíîã î  Èíòåðåñà - ÈÎÏ È 
(Executive Director of Public Interest Law Initiative - PILI). ÈÎÏ È âìåñòå 
ñ Óíèâåðñèòåòîì  â Íàòàë ñîñëàëè ëîãèñòè÷åñêóþ  ñòîðîí ó âèçèòà, à ïóòå­
øåñòâèå áûëî  ñïîíñîðîâàí î  Ôîíäî ì  Êîëï è (COLPI) è Ôîíäî ì  Ôîðäà. 
Â ñîñòàâ ïîëüñêî é äåëåãàöèè âîøëè : Ôèëèï  ×åðíèöêè (Filip Czernicki) èç 
Âàðøàâñêîãî  Óíèâåðñèòåòà, Èçàáåëà Ãàåâñêà - Êðàñüíèöêà (Izabela Gajew-

s ( ) * + , ) - . / 0 ( ) ) èç Óíèâåðñèòåòà â Áåëûìñòîê ó è Ôèëèï  Âåéìà í  (Flip Wej­
man) èç ßãåëëîíñêîãî  Óíèâåðñèòåòà. 

×ëåí û  ïîëüñêî é äåëåãàöèè âñòðåòèëèñü ñ ïðåäñòàâèòåëÿìè îñî ­
áåííû õ óíèâåðñèòåöêèõ þðèäè÷åñêèõ êîíñóëüòàöèé, ñïîíñîðî â (Ôîíä à 
Ôîðäà), îáùåñòâà (àññîöèàöèè) îáåäèíÿþùåã î  þðèäè÷åñêèå êîíñóëüòàöèè 
(þðèäè÷åñêèå êëèíèêè) - Îáùåñòâ î  Óíèâåðñèòåöêèõ Èíñòèòóòîâ Ïðàâî ­
âî é Ïîìîù è - ÎÓÈÏ Ï  (Association of University Legal Ai d Institutions -
AULALI) , ôîíä à ñîçäàíîã î  âûøåóêàçàííî ì  îáùåñòâî ì  (ÎÓÈÏ Ï  Òðàñò -
A U L A L I Trust) è èíñòèòóòà óïðàâëÿþùåãî  ïóáëè÷íûì è ñðåäñòâàìè 
ïðåäíàçíà÷åíûì è í à ïðàâîâóþ  ïîìîù ü íåèìíùíû ì  ëèöàì  (Óïðàâëåíèå 
Ïðàâîãî é Ïîìîùü þ  - Legal Ai d Board). 
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Âî  âðåìèÿ ýòîãî  âèçèòà ñàìî é âàæíîé öåëüþ  áûëî  ïîëó÷åíè å âîç­
ìîæí î  øèðîêîã î  îïûò à ;  îáëàñòè ðàçâèòèÿ êëèíè÷åñêîé ïðîãðàìì û 

;  ÐÞÀ , à ðàçãîâàðèòåëè í å îáõîäèë è òðóäíûõ è ñïîðíû õ âîïðîñîâ . 

Â ñ ò ð å ÷è 

Ñ èíôîðìàöè è äàííû õ ÷ëåíàì è Board of Trustees: Ìóíèðà õ Îñìà í 
(Munirah Osman), Äæîí  Ëå (John Lea), Ñóìàÿ Ìèò à (Sumayya Mitha), Øàëüê 
Ìýå ð (Schwalk Meyer), Ôðàí  Áèãñ (Fran Biggs) èç Legal Recource Centre 
è Øåðûëü Ëóòü (Cheryl Loots) èç Ìèíèñòåðñòâà Þñòèöèè - âûòåêàåò, ÷òî 
â ÐÞÀ , êàê â Ïîëüøå , ñóùåñòâóåò ïðîáëåì à ñ äîñòóïî ì  ê áåçâîçìåçäíî é 
þðèäè÷åñêîé ïîìîùè . Â ÐÞ À îäíàê î  óäàëîñü ðàçðàáîòàòü ýôôåêòèâíûé 
ñïîñî á ðàçïîðÿæàíèÿ îáùåñòâååíûì è (ïóáëè÷íûìè ) ñðåäñòâàìè ïðåäíà -
çíà÷åíûì è í à ïðåäñòàâèòåëüñòâî  íåèìóùè õ ïåðåä ñóäîì . Êëèíè÷åñêàÿ 
ïðîãðàìì à îñóùåñòâëÿåòñÿ ïîìîù ü â ÐÞ À ñ 70-òûõ ãîäîâ , í î  òîëüêî  ê êîí ­
öó 90-òûì  îí à ïðèâåäåíà â ïîðÿäî ê è ñîçäàíà ñòðóêòóðàëüíî. 

Âñå êëèíèêè ðàáîòàþò ïð è óíèâåðñèòåöêèõ þðèäè÷åñêèõ ôàêóëüòåòàõ, 
õîòÿ â áîëüøî é ÷àñòè îí è áûëè ñîçäàíû  þðèñòàìè - ïðàêòèêàìè, í å êàê 
â Ïîëüø å àêàäåìè÷åñêèìè ó÷èòåëÿìè. Þðèñòû ïðàêòèêè ÿâëÿþòñÿ ãëàâ­
íûì è ÷ëåíàì è êëèíè÷åñêîé ïðîãðàìì û  è çàíèìàþòñ ÿ äåÿòåëüíîñòüþ 
êëèíèê. Ê òåì  èç íèõ , êîòîðû å ðàáîòàþò îòâåòñâåííî  îòíîñÿòñ ÿ êàê ê ïðîôåñ ­
ñîðàì , í î  òîëüêî  â 2001 ã. ïåðâûé áûë íàçíà÷åí  ïðîôåññîðî ì  óíèâåðñèòåòà. 

Îáùåñòâ î  Óíèâåðñèòåöêèõ Èíñòèòóòîâ Ïðàâîâî é Ïîìîù è -
ÎÓÈÏ Ï  (Association of University. Legal Ai d Institutions - AULALI ) â äàëü­
íåéøå ì  çâàíî  Îáùåñòâî ì  - ýòî  ôîðìàëüíî å ïðåäñòàâèòåëüñòâî  âñåõ êëè­
íèê . Îáùåñòâ î  ñîçíàí î  ï î  èíèöèÿòèâó Îáùåñòâ à ó÷èòåëåé ïðàâà â 1989 ã. 
×ëåí û  Îáùåñòâ à âñòðå÷àþòñÿ í à äâóõ êîíôåðåíöèÿ õ â ãîä. Êîíôåðåíöèÿ , 
êîòîðàÿ ïðîäîëæàëàñü â èþëå 1999 ã. áûëà ïîñâÿùåí à ñîçäàíèþ  ñòàíäàð­
òî â äåÿòåëüíîñòè êëèíèê è ïîçíàêîìëåíè þ  ïðåäñòàâèòåëåé êëèíèê 
ñ ïðèíöèïàì è äåÿòåëüíîñòè Òðàñòà. Êîíôåðåíöèÿ , êîòîðàÿ ïðîäîëæàëàñü 
â ñåíòÿáðå 1999 ã. áûëà íàïðàâëåí à ïðåæäå âñåãî  ê òåì  Þðèäè÷åñêèì  êëè­
íèêàì , êîòîðû å îáÿçàí û  óëó÷øèòü ïðèíöèï û  ôóíêöèîíèðîâàíè ÿ è í å èìå ­
þ ò ñëèøêî ì  áîëüøîã î  îïûò à â êëèíè÷åñêîé äåÿòåëüíîñòè. Áûëè îáñóæäå­
í û  ïðèíöèï û  ôàëíðàéçèíãó (fundraisingu), ïîäãîòîâê è çàÿâëåíèé 
è ðàïîðòîâ . Êîíôåðåíöè è â 2000 è 2001 ã. áûëè ïîñâÿùåí û  êëèíè÷åñêîì ó 
îáðàçîâàíèþ , ìåòîäèêå , ïîäãîòîâê å ó÷åáíèêîâ; áûëè ïðèãëàøåí û 
ñïåöèàëèñòû â îòðàñëå óïðàâëåíèÿ è ðóêîâîäñòâà êîìàíäîé . 

Ãëàâíûì  äîñòèæåíèåì  Îáùåñòâ à áûëî  óñòàíîâëåíèå è îôîðìëåíè å 
îòíîøåíè é ìåæäó êëèíèêàìè . È íàñòîÿùå å âðåìÿ Îáùåñòâ î  çàíèìàåòñÿ 
îðãàíèçàöåé îáó÷åíèÿ , êîíôåðåíöèé , âñòðå÷ è ò.ï . Èíèöèàòèâû Îáùåñòâ à 
ìîãó ò áûòü ôèíàíñèðîâàí û  ñ áþäæåòà Òðàñòà í à îñíîâàíè è ïðåäëîæåííî ­
ãî  ôîðìàëüíîã î  çàÿâëåíèÿ î  ãðàíò. Ýòî  îáùåñòâî  îòêðûòîãî  òèïà, ïðèíè ­
ìàå ò â ñîñòàâ ñâîèõ ÷ëåíî â êàæäóþ  êëèíèêó ñîçäàíóþ  ïð è óíèâåðñèòåòñêîì 
þðèäè÷åñêîì  ôàëóëüòåòå è îñóùåñòâëÿþùóþ  íåèìóùíû ì  ïðàâîâóþ 
ïîìîùü . Îáùåñòâ î  ðàçðàáîòàëî  è ïðèíÿë î  ïðèíöèï û  äîáðîñîâåñòíî é 
(÷åñòíîé) äåÿòåëüíîñòè - ñòàíäàðòû, êîòîðû å ðàçïîñòðàíåí û  ñðåäè îò ­
äåëüíûõ êëèíèê. 
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Ñòóäèéíîå  ïóòåøåñòâèå â Ðåïóáëèêó Þæíîé  Àôðèêè 

Ôîí ä Îáùåñòâ à Þðèäè÷åñêèõ Êîíñóëüòàöèé (Association if Univer­
sity Legal Ai d Institutions Trust) â äàëüíåéøåì  çâàíûé Òðàñòîì  - þðèäè÷åñ­
êàÿ ôîðì à îòâå÷àåò ïîëüñêîì ó ôîíäó , îäíàê î  èìååò çðà÷èòåëüíî  óïðîùåí ­
íó þ  ñòðóêòóðó. Åäèíñòâåííû ì  îðãàíî ì  Òðàñòà ÿâëÿåòñÿ óïðàâëåíèå (Board 
of Trustees). Â åãî  ñîñòàâ âõîäèò 12 ëèö, â òî ì  ÷èñëå ïðåäñòàâèòåëè Ìèíè ­
ñòåðñòâà Þñòèöèè, ñóäîâ, ïðåäñòàâèòåëè ïðîôåññèîíàëüíû õ êîðïîðàöè é 
è 2 ïðåäñòàâèòåëåé Îáùåñòâà. Óïðàâëåíèå âñòðå÷àåòñÿ 4 ðàçà â ãîä. 

Ñàìû ì  âàæíûì  ôàêòîðî ì  Òðàñòà, ñîñëàííîã î  â 1998 ã., ÿâëÿåòñÿ 
îòåòñâåííî å îáåçïå÷åíè å ïîðó÷åíû õ äåíåã è õîðîøà ÿ àäìèíèñòðàöèÿ è óï -
ðàâëÿíèå ýòèì è ñðåäñòâàìè. Ýòî  ñîçäàåò áëîãîïðèÿòíó þ  îáñòàíîâê ó äëÿ 
ôóíäàòîðî â è æåðòâîâàòåëåé. Äåÿòåëüíîñòü Òðàñòà Îãðàíè÷àåòñÿ ê ïðèíè -
ìàíè þ  ðåøåíèé ï î  âîïðîñ ó ïðèçíàíè ÿ äîòàöèé, í à îñíîâ å çàÿâëåíèé ïðåä-
ëàãàíûõ êëèíèêàìè . 

Çìåèíó þ  ðîëü â ôóíêöèîíèðîâàíè þ  Òðàñòà èãðàë Ïðîãðàìíû é 
Ñîâåò, ñ íà÷àëà ýòî  áûëà ãðóïï à ñîñòàâëåíà èç àâòîðèòåòîâ ïðàâà çàíè­
ìàþùàÿñ ÿ âûñêàçûâàíèåì  ìíåíè ÿ î  çàÿâëåíèÿõ ñ ïðîñüáî é î  ïðèçíàíè å 
ãðàíòà. Çàòåì  åãî  ÷ëåíû  áûëè âêëþ÷åíû  â ñîñòàâ Óïðàâëåíèÿ è ñ 2001 ã. 
Çàñåäàíèÿ îáîè õ òåë ïðîäîëæàþòñ ÿ âìåñòå. Îòòóäà â íàñòîÿùå å âðåìÿ 
íåëüçÿ ãîâîðèòü î  äâóõ îðãàíàõ â Òðàñòå, ïîòîì ó ÷òî  ïîëíîìî÷è ÿ è äåÿ­
òåëüíîñòü îáîè õ òåë ÿâëÿþòñÿ ñìåæíûìè . 

Â ÐÞ À ñóùåñòâóåò 20 êëòíèê (21 þðèäèò÷åñêèõ ôàêóëüòåòîâ), ñ êî ­
òîðû õ 15 ôèíàíñèðîâàíû õ Òðàñòîì. Â íàñòîÿùå å âðåìÿ ïðèçíàåòñÿ ôàíò û 
â âûñîòå ñðåäíåãî  ýêâèâàëåíòà 18 òûñ. äîëë. Òåïåðü äâå êëèíèêè í å ïîëó ­
÷àþò ãðàíòîâ î ò Òðàñòà - Íàòàë è Ëèòñ, ïîòîì ó ÷òî  ó íè õ íåçàâèñèìî å ôè­
íàíñèðîâàíèå , à êëèíèêà Óíèâåðñèòåòà Þæíî é Àôðèêè â Ïðåòîð å í å 
îòâå÷àåò ïðèíöèïà ì  îïðåäåë¸ííû ì  ñòàíäàðòàìè Òðàñòà. 

Òðàñò í å èìåå ò íèêàêî é âñïîìàãàòåëüíî é ñòðóêóðû. Äî  ñèõ ïî ð òåõ­
íè÷åñêîå îáñëóæèâàíèå îñóùåñòâëÿåò îäí à èç êðóïíåéøè õ è íàéñòàðøèõ 
êëèíèê íàõîäÿùà ÿ ïð è Óíèâåðñèòåòå Íàòàëà â Äóðáàíå. Àø à Ðàìãîáèí 
ÿâëÿåòñÿ îäíîâðåìåíí î  ðóêîâîäèòåëåì  „ñåêðêòàðà" Òðàñòà è êëèíèêè, í î 
÷òîáû í å çëîóïîòðåáèòü ñâîåé ïîçèöå é í å ïîëó÷àåò äîïîëíèòåëüíîã î  âîç-
íîãðàæäåíèÿ çà èñïîëðÿåìó þ  ðàáîòó î ò Òðàñòà. Êðîì å òîãî  Òðàñò äàåò 
ðàáîòó â ïîëîâèí å øòàòà ñîòðóäíèêó çàíèìàþùåì ó àäìèíèñòðàöåé Òðàñòà 
è îäíîì ó ñîòðóâíèêó çàíèìàþùåì ó òåêóùåé áóõãàëüòåðåé. Ïëàíèðóåòñÿ 
ñîçäàíèå äåéñòâèòåëüíîãî  ñåêðåòàðà Òðàñòà. 

Òðàñò îïðåäåëÿåò ïðèíöèï û  - ñòàíäàðòû, êîòîðû å äîëæí à âûïîë ­
íÿò ü êëèíèêà õëîïîòàþùà ÿ î  ãðàíòå. ×ëåí û  Îáùåñòâà, êîòîðû å îäíîâðå ­
ìåíí î  ÿâëÿþòñÿ ÷ëåíàì è Òðàñòà èñêëþ÷åíû  î ò ðåøåíèÿ ï î  âîïðîñ ó ïðè ­
çíàíè ÿ ãðàíòîâ êëèíèêàì . Â ñëó÷àå, êîãäà êëèíèêà í å îòâå÷àåò ñòàíäàðòàì, 
åé íåëüçÿ ðàñ÷èòûâàòü í à ïîëó÷åíè å ãðàíòà, í î  òîãäà Òðàñò ïîìîãàå ò åé 
ïðèâåñòè äåÿòåëüíîñòü â ñîîòâåòñòâèå ñ òðåáîâàíÿìè , íàïðèìå ð îáó÷àåò 
ïèñàòü ðàïîðòû , ïðåäîñòîâëÿåò íóæíû å ìàòåðèàëû è ãàðàíòèðóåò 
ìåðîòè÷åñêóþ  ïîìîùü . Òðàñò ñòàðàåòñÿ âåñòè äåÿòåëüíîñòü äèíàìè÷íî , 
õîòÿ áû îäè í  ðàç â ãîä ïðîâîäè ò êîíòðîëü . Ïðåäñòàâèòåëè Óïðàâëåíèÿ 
ïðèåçæàþò ñ âèçèòîì  òàêæå àä õîê (ad hoc). 

Ïðèíÿò î  ïðèíöèï , ñîãëàñíî  ñ êîòîðû ì  Òðàñò ïðèçíàåò òîëüêî  ãîäî ­
âûå ãðàíòû, à åãî  òðàíøå (÷àñòè) ïîäåëåí û  í à 12 ìåñÿöåâ è êàæäûé âçíî ñ 
îñóùååâëÿåòñÿ ïîñë å ïîëó÷åíè ÿ åæåìåñÿ÷íîãî  îò÷¸òà. Åæåìåñÿ÷íûé îò÷¸ ò 
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âêëþ÷àåò â ñåáå ñâîäêó ïîíåñ¸ííû õ ðàñõîäîâ ï î  îòíîøåíè þ  ê ïëàíèðóåìî ­
ãî  áþäæåòà, à òàêæå ñâîäêó âðåìåí è ïîñâÿùåííùã ù  îòäåëüíû ì  çàíÿòÿì 
(ñóùåñòâóåò îáÿçàííîñò ü çàïîëíàò ü òàéì  - øèòû êàæäûì  ñîòðóäíèêî ì 
êëèíèêè). Çàòåì  ïîäãîòîâëÿåòñÿ ïîëãîäîâû å îò÷¸òû è ãîäîâû å âêëþ÷à­
þùè å ïîäðîáíû é ôèíàíñîâû é îò÷¸ ò ñ ïðèëîæåííûì è ñ÷¸òàìè. 

×ëåí û  Òðàñòà ðàáîòàþò áåç âîçíîãðàæäåíèÿ, èì  âîçâðàùàåòñÿ 
òîëüêî  ïóòåâûå ðàñõîäû. Òðàñò í å íåñ¸ ò âñåõ ðàñõîäîâ êëèíèê, îí è âåäóò 
ïîèñê è äðóãèõ ñïîíñîðîâ . Íåêîòîðû å èç íè õ íèêîãä à í å ïðåäÿâèëè çàÿâëå­
íè ÿ ê Òðàñòó ñ ïðîñüáî é ôèíàíñèðîâàò ü èõ äåÿòåëüíîñòü. 

Òðàñò ñîçäàí  ïóò¸ ì  èçìåí û  ïîëèòïê è ôèíàíñèðîâàíè ÿ Ôîíäî ì 
Ôîðä à þðèäè÷åñêèõ êîíñóëüòàöèé. Ñ íà÷àëà Ôîí ä Ôîðäà ôèíàíñèðîâà ë îò ­
äåëüíûå êëèíèêè íåïîñðåäñòâåíí î  ïðåäëÿâÿþùè å çàÿâëåíèÿ ñ ïðîñüáî é 
î  ãðàíò. Âî  âòîðî é ïîëîâèí å äåâÿíîñòûõ ãîäî â â Ôîíä å Ôîðäà ïðèíÿò î  ðå­
øåíè å î  ïðåêðàùåíè è ôèíàíñèðîâàíè ÿ îòäåëüíû õ êëèíèê è áûëî  ïðåäëî ­
æåíî  ñîçäàíèå Òðàñòà, êîòîðû é ïîëó÷è ë áû î ò Ôîíä à Ôîðäà áîëüøî é èí ­
ñòèòóòñêèé ãðàíò. Òîãäà Îáùåñòâ î  ñîçäàëî  Òðàñò ñ öåëüþ  îáñëóæèâàíèÿ 
äîòàöèé äëÿ êëèíè÷åñêîé ïðîãðàììû . 

Òðàñò ðàñïîðÿæàåò ñëåäóþùèì è ôèíàíñîâàíûì è ñðåäñòâàìè: 
ïîëó÷åííûì è î ò Ôîíä à Ôîðäà - 1 ìëí . äîëë. è î ò Ìåæäóíàðîäíî é Êîìèññ è 
Þñòèöèè - ÌÊ Þ  (International Commision of Justists - ICJ), ñåêöèÿ â Øâå­
öèè - 600.000 äîëë. Ïðåäóñìàòðèâàåòñÿ, ÷òî  ýòè ñðåäñòâà õâàòÿò äî  2004 -
2005 ã. Ñóùåñòâóåò òîãäà ïîòðåáíîñò ü èñêàòü ñëåäóþùèõ èñòî÷íèêî â ôè­
íàíñèðîâàíèÿ . Ôîí ä Ôîðäà ïåðåäàë Òðàñòó îáùó þ  äåíåæíóþ  ñóìì ó è í å 
òðåáóåò ñ íåãî  îò÷¸òî â èëè ôèíàíñîâû õ ðàñ÷¸òîâ, çàòî  ÌÊ Þ  ðàçäåëèëî 
äîòàöèþ  í à òðè ãîäà, ïðèçíà ÿ ñëåäóþùèå ÷àñòè ïîñë å ïîëó÷åíè ÿ ñðî÷íîã î 
ðàñ÷¸òà. ÌÊ Þ  òðåáóåò òàêæå ÷òîáû ñðåäñòâà áûëè âîñïîëüçîâàí û  òàêæå ñ 
öåëüþ  ñîòðóäíè÷åñòâà ñ ëþäüìè , êîòîðû å í å ÿâëÿþòñÿ þðèñòàìè , í î 
ïðåäîñòàâëÿþò ïðàâîâóþ  ïîìîùü . 

Íèæ å óêàçàííàÿ ñâîäêà ïîêàçûâàåò èñòî÷íèêè ñðåäñòâ ôèíàíñèðî ­
âàíèÿ ïðîãðàìì û  óíèâåðñèòåòñêèõ þðèäè÷åñêèõ êîíñóëüòàöèé â ÐÞ À (äî 
ñèõ ïî ð îòñóòñâóþò èíäèâèäóàëüíûå æåðòâîâàòåëè): 
l ' . Òðàñò - ãëàâíûå ãðàíòû. 
2. Ôèäåëèòû Ôîí ä (Fidelity Fund) - çàðàáîòíûå ïëàòû äèðåêòîðîâ êëèíèê 

èëè äðóãèå ðàñõîäû â ñëó÷àå, êîãäà äèðåêòîðàì  ïëàòèò óíèâåðñèòåò. 
3. Óíèâåðñèòåòû - ïîìåùåíèÿ , îñíàùåíèå , îïëàò û ýëåêòðè÷íîé ýíåðãèè, 

òåëåôîíà , îòîïëåíèå . 
4. Ëèãàëü Ýéä Áîðä (Legal Ai d Board) - ïîñðåäñòâåíí î  Êîïåðàòèâ Àãðè-

ìåíòñ , óïëà÷èâàÿ çàðàáîòíûå ïëàòû àäâîêàòîâ è ñòàæ¸ðîâ - þðèñòîâ. 
5. UNHCR - Âåðõîâíû é êîìèññà ð ÎÎ Í  ï î  äåëàì  áåæåíöåâ - ïðîåê ò 

êàñàþùèé áåæåíöåâ â êëèíèêå Óíèâåðñèòåòà Êåéï  Òàëí. 

Ñòîèò ïîä÷åðêíóòü, ÷òî  óíèâåðñèòåòñêèå þðèäè÷åñêèå êîíñóëüòà­
öèè âïèñàí û  â ïðàâîâ é ïîðÿäî ê ÐÞÀ . Âîïðîñ û ïîëíîìî÷è é è ôóíêöèîíè ­
ðîâàíè ÿ êëèíèê â ÐÞ À ðåãóëèðóåò Çàêîí  î á àäâîêàòóðå (Attorney Act). 
Â Íàöèîíàëüíû é Çàêîí  î á àäâîêàòóðå (National Attorney Act) íîìå ð 53 î ò 
1979 ãþ, â 1991 ã. áûëî  ââåäåíî  èçìåíåíè å (s. Act No 102 of 1991), â êîòîðî ì 
íàõîäèòñÿ îïðåäåëåíè å þðèäè÷åñêîé êëèíèêè: „þðèäè÷åñêàÿ êëèíèêà 
îáîçíà÷àå ò 1) öåíòð äëÿ ïðàêòè÷åñêîãî  þðèäè÷åñêîãî  îáðàçîâàíè ÿ ñòóäåí-
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òî â þðèäè÷åñêèõ ôàêóëüòåòîâ óíèâåðñèòåòîâ â Ðåïóáëèêå èëè 2) ïðàâîâû é 
öåíòð êîíòðîëèðîâàííû é èëè áóäó÷èé áëàãîòâîðèòåëüíîé îðãàíèçàöåé" 
(„law clinic means: a) a center for the practical legal education of student in the 
faculty of law at a university in the Republic; or b) a law center controlled by or 
which is, a non - profit making organization"). Êðîì å òîãî  â íåêàòîðûõ ìåñò­
íû õ ïðàâàõ - Cape Town Regulation — ââåäåíî  ïîëîæåíèå , ï î  êîòîðîì ó êàæ­
äûé þðèñò äîëæåí  ðàáîòàòü 40 ÷àñîâ â ãîä ïð î  áîíî . 

Ôèäåëèòû Ôàóíä (Fidelity Fund) - ýòî  ñïåöèàëüíûé ôîí ä êîíòðîëè ­
ðîâàííû é þðèñòàìè - ÷ëåíàì è Îáùåñòâ à Ëî  Ñîñàåòè (Law Society), ïîìà -
ãàåò êëèíèêàì  ñîãëàñíî  ïðèíöèïó , ÷òî  õîðîø î  îáó÷åí û  ñòóäåíòû áóäóò 
â áóäóùåì  ëó÷øèì è þðèñòàìè . Ïîìîù ü ïðèõîäè ò òàêæå î ò áîëüøè õ êîì ­
ïàíèé , êîòîðû å í å áîÿñü êîíêóðåíö è è áîðüáû çà êëåíòîì , í î  ñèõ ïî ð ýòîò 
èñòî÷íè ê í å èñïîëüçîâàí  øèðîêî . 

Êàê ñîîáùèë à äåëåãàöèþ  ãîñïîæ à Àëèñ Ë. Áðîëí  (Alice L. Brown), 
çàìåñòèòåëü ïðåäñòàâèòåëÿ Ôîíä à Ôîðäà â ÐÞ À - ñîòðóäíè÷åñòâî  Ôîíä à 
Ôîðä à ñ êëèíè÷åñêèì  äâèæåíèåì  â ÐÞ À íà÷àëîñü â íà÷àëå 90-òûõ ãîäîâ . 
Â 1992 Ôîí ä Ôîðäà ôèíàíñèðîâà ë ïðîãðàìì ó âûìåí û  ÐÞ À ñ ÑØ À äëÿ 
êëèíè÷åñêèõ ó÷èòåëåé, â ñëåäóþùèõ ãîäàõ áèëè ðåàëèçîâàíû  ïðîãðàìì û 
âíóòðåííûå . Â 1993-1994 ã. áûëî  ñîçäàí î  Îáùåñòâî , êîòîðîã î  ÷ëåíàì è 
ÿâëÿþòñÿ ïðåäñòàâèòåëè êëèíèê. 

Â 1995-1996 ã. Ôîí ä Ôîðäà ôèíàíñèðîâà ë äåÿòåëüíîñòü 8 ñ 21 êëèíèê 
â ÐÞÀ , îäíîâðåìåíí î  ñèãíàëèçèðîâàë ÷òî  èíäèâèäóàëüíûå êëèíèêè í å áó­
äóò â äàëüíåéøåì  ôèíàíñèðîâàíû . Â 1995-1997 ã. - èíäèâèäóàëüíûå ãðàí­
òû äëÿ êëèíèê ïîëó÷èëè : Ëèòñ (Wits), Ëåñòåðí  (Western), Êåéï  (Ñàðå), Íà -
òàëü (Natal) è ìåíüøè å êëèíèêè í à óíèâåðñèòåòàõ Çóëóëàíä (Zululand), 
Íîð ä (Nord), Äóðáàí  Ëåñòâèëü (Durban Westville), Òðàíñêåé (Transkei), 
Ôîð ò Õåð (Fort Hare). 

Â 1998 ã. Îáùåñòâ î  ïî ä âëèÿíèåì  Ìíåíè ÿ Ôîíä à Ôîðäà ñîçäàëî 
Òðàñò, êîòîðîì ó Ôîí ä Ôîðä à ïåðåäàëà áîëüøî é èíñòèòóöèîíàëüíû é 
ãðàíò. 

Êëèíèêè ñóùåñòâóþùèå ïð è áîëüøè õ óíèâåðñèòåòàõ, òàêèõ êàê Ëèòñ 
èëè Íàòàëü ãàðàíòèðóþò ñåáå ôèíàíñèðîâàíè å èç ðàçíûõ èñòî÷íèêîâ , èì 
òàêæå ãàðàíòèðóåò ôèíâíñîâó þ  ïîìîù ü óíèâåðñèòåò. Áëàãîäàðÿ òîìó , ýòè 
êëèíèêè í å ïîëüçóþ ò ôèíàíñîãî é ïîìîùü þ  ïðåäëàãàåìîé Òðàñòîì. Äðó­
ãèå óíèâåðñèòåòû, îñîáåíí î  ýòè, êîòîðû å âî  âðåìÿ Àïàðòõàéäó îáðàçîâàëè 
÷åðíîêîæíè õ ñòóäåíòîâ, èìåþ ò áîëüøè å ôèíàíñîâû å ïðîáëåì û  è í å çàíè­
ìàþòñ ÿ êëèíè÷åñêîé äåÿòåëüíîñòüþ  äîñòàòî÷íî , ïîýòîì ó þðèäè÷åñêèå 
êîíñóëüòàöèè äåéñòâóþùèå ïð è ýòèõ óíèâåðñèòåòàõ íóæäàþòñÿ â ôèíàíñî ­
âî é ïîìîù è Òðàñòà. 

Ñëåäóþùèì  ðàçãîâàðèâàòåëåì  áûë ðóêîâîäÿùè é Ëèãàëü Ýéä Áîðä 
(Legal Ai d Board), ñóäÿ Supreme Court of Appeal of South Africa Ìîõàìå ä 
Íàâñ à (Mohammed Navsa). Ñóäÿ ïðåäñòàâèë ýòîò èíñòèòóò, êîòîðû é ÿâëÿ­
åòñÿ îðãàíèçàöåé îòâåòñòâåííîé çà ïðåäîñòîâåðåíè å ïðàâîâî é ïîìîù è ï î 
íàçíà÷åíè þ  ï î  óãîëîâíû ì  äåëàì. Ýòà îáùåñðàííà ÿ ñòðóêòóðà ñíà÷àëà áî ­
ðîëàñü ñ ìíîãèì è òðóäíîñòÿìè , îñîáåíí î  ôèíàíñîûìè . Â íàñòîÿùå å âðåìÿ 
äåéñòâóåò ÷¸òêî, õîðîø î  çîðãàíèçîâàííàÿ , ó íå ¸  äîñòàòî÷íû å ôèíàíñîâû å 
ñðåäñòâà. 
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Ëÿãàëü Ýéä Áîðä (Legal Ai d Board) îñóùåñòâëÿåò ïðîöåññóàëüíî å 
ïðåäñòàâèòåëüñòâî  (ïðàâîâóþ  ïîìîù ü ï î  äîëãó ñëóæáû, ï î  íàçíà÷åíèþ ) 
íåèìóùíû ì  ëèöàì , êîòîðû å í å â ñîñòàÿíèè îïëàòèòü ïðàâîâóþ  ïîìîù ü ï î 
âûáîðó. Ëèãàëü Ýéä Áîðä (Legal Ai d Board) ñîçäàëî  Äæàñòèñ Ñåíòåðñ 
(Justice Centers) - Ïðàâîâû å Öåíòðà. Îí è çàíèìàþòñ ÿ þðèäè÷åñêîé êîí -
ñóëüòàöåé, ñîçäàþò êîìïþòåðíû å áàçû äàííû õ î  ïðàâîâ é ïîìîù è è îñó­
ùåñòâëÿþò ïðîöåññóàëüíî å ïðåäñòàâèòåëüñòâî. Îòäåëüíû å âíåïðàâèòåëü-
ñòâåííû å îðãàíèçàöèè, à òàêæå êëèíèêè âïðâå ïðåäëÿâëÿòü çàÿâëåíèÿ 
î  ôèíàíñèðîâàíè å ê Ëèãàëü Ýéä Áîðäó (Legal Ai d Board) í à îñíîâàíè è òàê 
íàçûâàåìû õ Äîãîâîðî â î  ñîòðóäíè÷åñòâå (Cooperative Agreements). Îí è 
ïîëó÷àþ ò òîãäà ãîñóäàðñòâåííûå äåíüãè ïðåäíàçíà÷åí û  í à ïðàâîâóþ 
ïîìîù ü äëÿ áåäíûõ. Ñ ýòîé öåëüþ  áûë ñîçäàí  ñïåöèàëüíûé ôîí ä - strategic 
ligitatioin fund. Åäèíñòâåííû ì  óñëîâèåì  ÿâëÿåòñÿ ïðåçíà÷åíè å ïîëó÷åííû õ 
äåíåã ñ Ëèãàëü Ýéä Áîðäà (Legal Ai d Board) í à ïîìîù ü ï î  óãîëîâíû ì 
äåëàì. 

Q R S T U V W X Y V S Z Y T S Z S [ W \ Y Y ] ^ U S V Y Z Y  5 _ Z Y ` Y _ X  ÐÞÀ , 
ýòî  áûë è 

1. Ëèòëîòåðñðàíä Þíèâåðñèòè — Ëèòñ (Witwatersrand University (Wits), 
Ðóêîâîäèåëü êëèíèêè — Ôèëèï à Êðóãåð (Phillipa Kruger). 

Ëèòñ (Wits) ýòî  áîëüøîé , áîãàòûé, èñòîðè÷åñêî  îáðàçóþùè é èñêëþ­
÷èòåëüíî  áåëóþ  ìîëîäåæü . Êëèíèêà ïð è Ëèòñ (Wits) ñóùåñòâóåò 20 ëåò 
è íèêîãä à í å îáðàòèëàñü ñ çàÿâëåíèåì  ñ ïðîñüáî é î  äîòàöèþ  â Òðàñò. Êëè­
íè÷åñêîå îáó÷åíè å âêëþ÷åíî  â ïðîãðàìì ó îáðàçîâàíè ÿ ïîñëåäíåã î  êóðñà, 
êàê îáÿçàòåëüíûé ïðåäìåò . Â 2001 ã. â êëèíè÷åñêèõ çàíÿòèÿõ ïðèíèìàë î 
ó÷àñòèå 160 ñòóäåíòîâ. 

Êëèíèêà ïîäåëåí à í à 6 ñåêöèé, â òî ì  ÷èñëå ìåæäó äðóãèìè: òðóäî-
ãîãî  ïðàâà, áåæåíöåâ, óãîëîâíîã î  ïðàâà, ãðàæäàíñêîãî  ïðàâà. Â êàæäîé 
ñåêöèå ðàáîòàåò 22 ñòóäåíòîâ. Â 2001 ã. áûëî  ïðèíÿò î  îê . 1000 äåë. Þðèñòû 
- ñòàæèðû ïðèíèìàþ ò ó÷àñòèå â äåÿòåëüíîñòè êëèíèêè, ïîòîì ó îí à 
ñóùåñòâóåò êàê ïðåäìå ò â ïðîãðàìì å èõ îáó÷åíèÿ . Îí è çàíèìàþòñ ÿ äåëà­
ì è áîëåå ñëîæíûìè , à òàêæå ïðåäñòàâëÿþò êëèåíòîâ ïåðåä ñóäîì , ïîòîì ó 
÷òî  ñòóäåíòû í å èìåþ ò äëÿ òîãî  ïîëíîìî÷èé . 

2. Þíèâåðñèòè î ô Ïðñòîð ÿ (University of Pretoria), Ðóêîâîäèåëè êëèíèêè — 
Ôðàíñ Õàóïò (Frans Haupt), Íèëü ñ äó Ïëåñè ñ (Niels du Plessis). 

Êëèíèêà ñóùåñòâóþùàÿ ïð è Þíèâåðñèòè î ô Ïðñòîð ÿ (University of 
Pretoria) áûëà ñîçäàíà â 1979 ã. Êðîì å øòàá - êâàðòèðû í à Óíèâåðñèòåòå, 
ó íå ¸  òàêæå îòäåë â ñåëüñêîì  ðåãèîíå, â êîòîðî ì  æèâ ò̧ áåäíî å íàñåëåíèå. 
Å¸  ôèíàíñèðóþ ò Òðàñò, Óíèâåðñèòåò è äðóãèõ íåñêîëüêî  ìåíå å çíà÷èòåëü­
íû õ æåðòâîâàòåëåé. Â êëèíèêå ðàáîòàåò 45 ñòóäåíòîâ (îê . 400 ñòóäåíòîâ í à 
êàæäîì  êóðñå), í î  ïðèíèìàò ü ó÷àñòèå õîòåëî  80 ñòóäåíòîâ. 

3. Ñòåëåíáîø ü Óíèâñðñïòè (Stellcnbosh University) — Ðóêîâîäèòåëü Êðóãåð 
Âàí  Äåð Âàëüò (Kruger Van Der Walt). 
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Ñòåëåíáîø ü Óíèâåðñèòè (Stellenbosh University) ýòî  óíèâåðñèòåò èñ-
òîðè÷åñêî  àôðèêàíñêèé, îáðàçóþùè é èñêëþ÷èòåëüíî  áåëóþ  ìîëîä¸æü . 
ßçûêè, í à êîòîðû õ âåä¸òñÿ ïðåïîäîâàíè å ýòî  àôðèêàíñêèé è àíãëèéñêèé. 
Ïð è óíèâåðñèòåòå âåä ò̧ äåÿòåëüíîñòü êëèíèêà ïðàâà. Êëèíèêà ïðåäîñòà­
âëÿåò îê . 3000 þðèäè÷åñêèõ êîíñóëüòàöèé â ãîä, â òî ì  ÷èñëå îê . 1600 ýòè 
êîíñóëüòàöèè ï î  òåëåôîí ó è êîðîòêèå êîíñóëüòàöèè, îê . 1400 ýòî  äåëà 
òðåáóþùèå ãëóáîêîãî  àíàëèçà (â òî ì  ÷èñëå îê . 480 ýòî  ðîçâîä û è äåëà ñ îò ­
ðàñëè òðóäîãîãî  ïðàâà). Êëèíèêà âåä ò̧ âûìåí û  è îðãàíèçóåò ñîâìåñòíû å 
âñòðå÷è ñ óíèâåðñèòåòîì  â Áîòñâàíå (Botswanie). 

Â êëèíèêå ðàáîòàåò äèðåêòîð, 2 þðèñòîâ, 1 þðèñò - ñòàæèð, 32 ñòó­
äåíòî â ïîñëåäíåã î  êóðñà (1 êóðñ ýòî  îê . 150 ñòóäåíòîâ) ïîäåëåíû õ í à 4 
ãðóïïû . Êëèíè÷åñêîå îáó÷åíè å ïîëüçóåòñÿ áîëüøè ì  óñïåõîì , âñå ñòóäåíòû 
õîòåëè áû ðàáîòàòü â êëèíèêå. Âî  âðåìÿ êâàëèôèêàöèîííîã î  ðàçãîâîðà 
îáðàùàåòñÿ âíèìàíè å ñðåäíåå îöåíîê , ïðåæäå âñåãî  îöåíê à ï î  ïðîöåñ ­
ñóàëüíîì ó ïðàâó. 

Ïðîöåñ ñ îáó÷åíè à ïîäåëå í  í à òðè ÷àñòè: 1- ïðàêòè÷åñêàÿ ó÷¸áà 
(ïèñàíè å ïèñüì , ïðîñòû å äåëà), 2- áîëåå êîüëèêîâàííû å äåëà (íàïðèìå ð 
ðîçâîäû) , 3 - ñàìû å òðóäíûå, ñåð¸çíûå ñïðàâû. Ñòóäåíò ïðîâåðÿåò â êëè­
íèê å îê . 3 ÷àñîâ â íåäåëþ  (2 ÷àñà - òåîðåòè÷åñêèå çàíÿòèÿ, 1 ÷àñ - ñîâåùà­
íè ÿ ñ êëèåíòàìè) . 

Çà ó÷àñòèå â ïðîãðàìì å ïîëó÷àåòñÿ 12 êðåäèòíûõ ïóíêòî â (1/8 âñåõ 
çà öåëûé ãîä), çàíÿòèÿ íåîáÿçàòåëüíûå. Ðàáîòà â êëèíèêå çà÷åñòÿåòñÿ â 
ñ÷¸ò ðàáîòû ïð î  áîíî . Ïð è îêîí÷àòåëüíî é îöåíê å áåð¸òñÿ âî  âíèìàíè å 
ïðàâèëüíî å ðåøåíèå âîïðîñà , þðèäè÷åñêèå çíàíèÿ , òå÷åíèå êîíñóëüòàöèè. 

Îäí à ÷åòâ¸ðòàÿ ÷àñòü ðàñõîäîâ êëèíèêè ïîêðûâàåòñÿ Òðàñòîì  (íà ­
ïðèìå ð 2 çàðïëàòû - àäâîêàòà è þðèñòà- ñòàæèðà), îñòàëüíóþ  ÷àñòü ïîêðû ­
âàþò Ëèãàëü Ýéä Áîðä (Legal Ai d Board) - çàèíòåðåñîâàííû é ïîìîùå é 
òîëüêî  â óãîëîâíû õ äåëàõ, óíèâåðñèòåò (îáåñïå÷àåò áåçâîçìåçäí î  ïîìåùå ­
íè ÿ êëèíèêè è ïîêðûâàå ò îäí ó âòîðóþ  ÷àñòü òåêóùèõ ðàñõîäîâ êëèíèêè), 
Ôèäåëèòû Ôàóíä (Fidelity Fund) (ïîêðûâàå ò îñòàëüíóþ  ÷àñòü ðàñõîäîâ 
è äîòèðóåò çàðïëàòó äèðåêòîðà). Êëèíèêà âçèìàåò ïëàòó - 20 ðàíäî â (îê . 
8 çëîòûõ) çà ìàðêó è òàê íàçûâàåìû å îïëàò û øåðèôîâû å (íåáîëüøèå) . 

4. Óíèâåðñèòè î ô Êåéï  Òîëí  (University of Cape Town), Ðóêîâîäèòåëü 
Ëåîíàðä î  Êóñåí  (Leonardo Coosen). 

Êëèíèêà äåéñòâóþùàÿ ïð è óíèâåðñèòåòå (èñòîðè÷åñêî  áåëûì ) 
ñîçäàíà â íà÷àëå 70-òûõ ãîäî â ï î  èäåå ñòóäåíòîâ. Â êëèíèêå ðàáîòàåò 45 
ñòóäåíòîâ (êàæäûé êóðñ — 100 ñòóäåíòîâ), â ýòîì  ãîäó áûëè ïðèíÿò û âñå, 
êîòîðû å çàÿâèëè ñâîå ó÷àñòèå. Â íàñòàÿùèé ìîìåí ò îí è çàíèìàþòñ ÿ òîëü­
êî  ãðàæäàíñêèìè äåëàìè. 

Ñòóäåíòû ðàáîòàþò âí å óíèâåðñèòåòñêîé êëèíèêè, èñõîäÿ ê ëþäÿì , 
í à ñîâåùàíèÿ õ ïîëüçóþ ò ïîìåùåíè ÿ øêîë , êîñò¸ëîâ . Êîíñóëüòàöèè 
ïðåäîñòàâëÿåòñÿ â 7 ìåñòàõ. 

Êëèíèêà âåä ò̧ òðè ãëàâíûå ïðîãðàìì û 
À) ×èëüäðåí  Àäâîêåéñè Ïðîäæåê ò (Children Advocacy Project)- âåäåííû é 

àäâîêàòàìè è þðèñòàìè- ñòàæèðàìè, îñóùåñòâëÿþùèé ïðåäñòàâèòåëü­
ñòâî  äåòåé ïåðåä ñóäîì , 

24 



ab cb d efg hb ijb

Á) Ðåôóäæè Ïðîäæåê ò (Refugee Project)- âåäåííû é ñòóäåíòàìè ïð è 
ñîòðóäíè÷åñòâå ÓÍÕÖ Ð (UNHCR), êàñàþùèé äåë áåæåíöåâ 

Â) Ñàòåëèò ýí ä Áåêêàï  Ëèãàëü Ïðîäæåê ò (Satelitk  and Backup Legal Project) 
- Ôèíàíñèðîâàííû é Ëèãàëü Ýéä Áîðäî ì  (Legal Ai d Board), âåäåííû é 
èñêëþ÷èòåëüíî  àäâîêàòàìè è þðèñòàìè - ñòàæèðàìè, çàíèìàþùèéñ ÿ 
îáùå é ïðàâîâî é êîíñóëüòàöåé. 

Êëèíèêà í å èìåå ò ïðàâîñïîñîáíîñòè , ïîýòîì ó âñÿêèå ôàíò û è äî ­
òàöèè ïåðåäàþòñÿ óíèâåðñèòåòó. Êëèíèêà ïîëó÷àåò ôèíàíñîâó þ  ïîìîù ü 
î ò Ëèãàëü Ýéä Áîðäà (Legal Ai d Board), ÓÍÕÖÐ, Òðàñòà è óíèâåðñèòåòà 
(ïîìåùåíè ÿ è îòîïëåíèå) . 

Êëèíèêà âåä ò̧ ñîâìåñòíû å çàíÿòèÿ ñ Óíèâåðñèòû î ô Ëåñòåðí  Êåéï , 
à òàêæå êàê ÷ëåí  Îáùåñòâà, ïðèíèìàå ò ó÷àñòèå âî  âñòðå÷àõ è êîíôåðåíöèÿ õ 
ïîäãîòîâëåíû õ Îáùåñòâîì . Óíèâåðñèòåò âåä ò̧ ìåæäóíàðîäíó þ  îáìåíó , 
áëàãîäàðÿ êîòîðî é ñòóäåíòû ñ ÑØ À è Âåëèêîé Áðèòàíèè ïðèåçæàþò 
â ÐÞÀ . Êðîì å òîãî  ïîäïðèíèìàåòñ ÿ ñâÿçè ñ Ìàëàâè . 

5. Óíèâåðñèòû î ô Ëåñòåðí  Êåéï  (University of Western Ñàðå), Ðóêîâîäèòåëü 
êëèíèêè — Áåâåðëè Ôðàíêå (Beverly Franks) 

Óíèâåðñèòû î ô Ëåñòåðí  Êåéï  ÿâëÿåòñÿ èñòîðè÷åñêî  îáðàçóþùè ì 
òçâ. öâåòíóþ  ìîëîä¸æü . Êëèíè÷åñêîå äâèæåíèå íà÷àëîñü çäåñü â 70-òûõ 
ãîäàõ ï î  èäåå ñòóäåíòîâ. Â 1987 ã. ïðåäìå ò êëèíè÷åñêîãî  îáó÷åíè ÿ áûë 
ââåä í̧  â ïðîãðàìì ó çàíÿòèé, à â 1988 áûë íàçíà÷åí  ïåðâûé îôèöèàëüíû é 
äèðåêòîð êëèíèêè. 

Â êëèíèêå ðàáîòàåò îê . 35 ñòóäåíòîâ ïîñëåäíåã î  êóðñà (150 ñòóäåí­
òî â í à êàæäîì  êóðñå), 3 þðèñòîâ, 3 ñîòðóäíèêî â îáñëóæèâàþùåãî  ïåðñî ­
íàëà è 1 þðèñò - ñòàæèð. Â ðàìêàõ êâàëèôèêàöèîííîã î  ïðîöåññà â êëèíèêó 
ïðîäîëæàåòñÿ ðàçãîâîð ñî  ñòóäåíòàìè è îáðàùàåòñÿ âíèìàíè å ñðåäíåå 
àðèòìè÷åñêîå îöåíîê , ïðåæäå âñåãî  ï î  àäìèíèñòðàòèâíîì ó è ãðàæäàí­
ñêîì ó ïðîöåññó. Îêîí÷àòåëüíà ÿ îöåíê à è ñäàíèå ïðåäìåò à îïèðàåòñÿ 
(3 êðåäèòíûå ïóíêòû ) í à ðåçóëüòàòàõ ïèñüìåííîã î  ýêçàìåíà, í î  îöåíÿåòñÿ 
òàêæå ñóäåáíóþ  ñèìóëàöèþ , ïèñàíè å ïèñüì  è.ò.ï. Êëèíèêà âåä ò̧ îê . 500-600 
äåë òîëüêî  ï î  ãðàæäàíñêîìó ïðàâó. 

Óíèâåðñèòåò îáåçïå÷èâàåò çàðïëàòó äèðåêòîðà êëèíèêè, äðóãèå 
ôîíä û ïîëó÷àåòñÿ î ò Ôèäåëèòû Ôîíä , Ôîíä à Ôîðäà (â 1994-1995 ãîäàõ) 
â íàñòîÿùùå å âðåìÿ î ò Òðàñòà. Êàê íà ì  ñêàçàëè, Òðàñòó ïðåäÿâëÿåòñÿ 
ïîëãîäîâû å è ãîäîâû å ðàïîðòû , í î  îäíè ì  èç òðóäíåéøèõ ìîìåíòî â ÿâëÿ­
åòñÿ îáÿçàííîñò ü çàïîëíÿò ü ôîëüìóëàð è ó÷¸òà âðåìåíè è ðàáîòû (òàéì  -
øèòñ, time sheets) ïðåäñòàâëÿþùèõ ñêîëüêî  âðåìåíè è áûëî  ïîñâÿùåí î 
äàííîì ó äåëó, àäìèíèñòðàòèâíûå, îðãàíèçàöèéíû å âîïðîñû . 

6. Óíèâåðñèòû î ô Íàòàëü (University of Natal), îñíîâàòåëü êëèíèêè — 
Äåéâèä ÌàêÊåéä - Ìàéñî í  (David McQuoid — Maison), Ðóêîâîäèòåëü — 
Àø à Ðàìãîáèí  (Asha Ramgobin) 

Êëèíèêà áûëà ñîçäàíà â 1973 ã., ïîçäíå å îí à áûñòðî  ðàçâèâàëàñü 
è â íàñòîÿùå å âðåìÿ îí à ÿâëÿåòñÿ îäíî é ñ ñàìû õ õîðîøè õ äåéñòâóþùèõ 
êëèíèê â ñòðàíå. Â ðàìêàõ ïðîïàãîâàíè ÿ è øèðåíè ÿ èäåè êëèíèê îäè í  èç 
ñîòðóäíèêî â óíèâåðñèòåòà áûë äåëåãòðîâàí  â Çóëó Óíèâåðñèòè (èñòîðè÷åñ­
êî  ÷¸ðíîãî) , ãäå â íàñòîÿùå å âðåìÿ ÿâëÿåòñÿ ðóêîâîäèòåëåì  êëèíèêè. Åì ó 
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ïîìàãàå ò þðèñò - ñòàæèð è ñåêðåòàð, öåëûé ðîåêò ôèíàíñîâàííû é Òðàñ­
òîì . Êðîì å òîãî  óêðåïëÿåòñÿ ìåñòíî å ñîòðóäíè÷åñòâî  â ÐÞ À è íàâÿçû­
âàåòñÿ ñâÿçè ñ Áîñòâàíîé . 

Îñîáåííî é ôîðìî é êëèíè÷åñêîé ðàáîòû è ïîìîù è íåèìóùíû ì 
ÿâëÿþòñÿ òàê íàçûâàåìû å Íî í  ïðîôè ò þðèäè÷åñêèå êëèíèêè („Non profit 
legal clinics" èíà÷å „Communities Development Programme). Ïðîåê ò çàêëþ­
÷àåòñÿ â òîì , ÷òî  â áåäíû å ìåñòà ïðèåçæàþò ñîòðóäíèêè óíèâåðñèòåòà 
è ñòóäåíòû, êîòîðû å îðãàíèçóþò, ñ ïîìîùü þ  ðàíüø å ïîëó÷åíû õ ôèíàíñî ­
âûõ ñðåäñòâ, õîçÿéñòâåííóþ , ãàðèòàòèâíóþ  èëè äð. äåÿòåëüíîñòü. Êîãäà 
äàííî å ó÷ðåæäåíèå ðàçâèíåòñÿ äîñòàòî÷íî , îáó÷åí û  èì è ëþäè ïðèíÿþ ò 
äåëà è â äàëüíåéøåì  âåäóò èõ îáó÷àÿ è ïðèíèìà ÿ í à ðàáîòó äðóãèõ. Òåì 
ñàìû ì  ñ èñïîëüçîâàíèå ì  âíåøíè õ ôèíàíñîâû õ ñðåäñòâ è çíàíè é ñîòðóäíè­
êî â óíèâåðñèòåòà è ñòóäåíòîâ ðàçâèâàåòñÿ õîçÿéñòâåííóþ  äåÿòåëüíîñòü è 
çíàíè ÿ ëþäåé. 

Ïîäâåäåíè å èòîãî â ïóòåøåñòâèÿ 

Áàçèðóÿ í à îïûò å êëèíè÷åñêîé ïðîãðàìì û  â ÐÞ À áûëè ïîäâåäåí û 
èòîãè, êîòîðû å ñëåäóåò âçÿòü âî  âíèìàíè å â ïåðñèïåêòèâå äàëüíåéøåãî 
ðàçâèòÿ èäåè óíèâåðñèòåòñêèõ þðèäè÷åñêèõ êîíñóëüòàöèé â Ïîëüøå . 
1. Â Ïîëüø å äîëæåí  ñóùåñòâîâàòü èíñòèòóò ïîõîæå é í à þæíîàôðûêàíñêè é 

òðàñò Ñîîòâåòñâóþùåé îðãàíèçàöèîííî é ôîðìî é ÿâëÿåòñÿ ôîíä . 
2. Èäåÿ ñîçäàíèÿ ôîíä à äîëæí à âûéòè èç óíèâåðñèòåòñêèõ êîíñóëüòàöèé, 

òàê êàê â ÐÞÀ , ãäå Òðàñò áûë ñîçäàí  Îáùåñòâîì . 
3. Ôîí ä äîëæåí  áûòü ï î  êðàéíåé ìåð å íåçàâèñèìû ì  î ò êîíñóëüòàöèé. 

Êîíñóëüòàöèè í å äîëæí û ïðèíèìàò ü ðåøåíèé î  ðàçäåëåíèè ñðåäñòâ, 
ïîòîì ó ÷òî  ýòî  ììîãë î  áû âûçâàòü êîíôëèê ò èíòåðåñîâ. Óñòàâ ôîíä à 
äîëæåí  ãàðàíòèðîâàòü íåçàâèñèìîñòü îðãàíî â ôîíäà , êîòîðû å ðåøàþò 
î  ôèíàíñèðîâàíè þ  êîíñóëüòàöèé. Â ÐÞ À Òðàñò ÿâëÿåòñÿ èíñòèòóòîì , 
÷åñòíî  ãîâîðÿ , íåçàâèñèìû ì  î ò Îáùåñòâà, à ïðåäñòàâèòåëè êëèíèê í å 
ðåøàþò î  ôèíàíñèðîâàíèþ . 

4. Ôîí ä äîëæåí  âåñòè ïîñòàÿííî å áþðî  çàíèìàþùååñ ÿ ïðèîáðåòåíèåì 
ôèíàíñîâû õ ñðåäñòâ. Â ïåðñïåêòèâå Ôîí ä äîëæåí  ñîòðóäíÿòü ñïåöèàëèñ­
òî â â ýòîé îáëàñòè. 

5. Êðèòåðèè ôèíàíñèðîâàíè ÿ äîëæí û áûòüóëåãèðèëîâàííû  â ôîðì å ñòàí­
äàðòîâ äåÿòåëüíîñòè êîíñóëüòàöèé. 

6. Äîïîëíèòåëüíû å ôèíàíñîâû å ñðåäñòâà ìîãó ò áûòü ïðèçíàí û  åäèíèöàì è 
ìåñòîã î  ñàìîóïðàâëåíè ÿ è íàöèîíàëüíûì è è çàðóáåæíûìè äîíàòîðàìè . 

7. Ïðåäëîãàåòñÿ ââåñòè ó÷¸òà âðåìåí è ðàáîòû, ÷òîáû íàáëþäàòü ñêîëüêî 
âðåìåí è ïîñâÿùåí î  îòäåëüíû ì  äåëàì  è àäìèíèñòðàòèâíû å çàíÿòèÿ. 

8. Íåîáõîäèìû ì  êàæåòñÿ âûáî ð ïóò¸ ì  êîíêóðñà ïðîôåññèîíàëüíî é êîí -
ñàëüòèíãîâîé êîìïàíèè . 

Tiumaczzie z j�zyka polskiego: Marlena Pecyna 
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KLIENT PORADNI JAKO STRONA 
POST�POWANI A W SPRAWACH Z ZAKRESU 

UBEZPIECZE� � ��!�����B�����&���%�� �� � �

���	 Wst� p 

l m n o p q r t m n u c jako studentka w programie Uniwersyteckiej Porad­
ni Prawnej Uniwersytetu v w x y z { { | } ~ • y z x o w roku 1999/2000 oraz� ��>�T�C�;�c�;�D� c 

€ w ~ • ‚ ƒ € y e w Poradni jako asystentka w Sekcji Prawa Pracy w roku 
2000/2001,� ��T�;�I �<�M�?�L�Q�I�Q�;�c�;�G�	 „ e … y ‚ • ~ † | ‡ ˆ  spraw w zakresie� ��>�T�C�;�c�;�H�C�;� ��H�;�

�M�T�?�D� ��/�?�E�=�D�C� ��<�S�c�S� ��N�I� ��M�J�L�;�Q�S� ��T� ��T�;�E�L�?�M�O ubezpiecze} � ��M�J�I�c�?�=�T�H�S�=�B��� ��,�I�Q�I�>�?�G� �
�N�;�E�C�?�A�I���M�N�;�H�O���L�T�?�=�T�S���D�?�M�N���Q���G�I�D�?�D� ��I�=�?�H�C�?���M�T�=�T�?�A�W�F�H�S���=�B�;�L�;�E�N�?�L���N�?�A�I���L�I�>�T�;�

�D�O� ��M�J�L�;�Q zwi�zany z ich zakresem podmiotowym oraz nowe akty prawne 
i nowelizacje, jakie� ��J�I�D�;�Q�C�c�S si‚  w�ród przepisów z tego zakresu w ci�g u 
ostatnich lat. 

Osoby zwracaj�ce si�  o pomoc Poradni s�  t�  grup� � ��M�J�I�c�?�=�T�H� , któ­
r�  cechuje najwi�ksza nieporadno��  i brak skutecznej mo�liwo�c i obrony 
swych praw, cz�sto z powodu braku �rodków finansowych na profesjonal­
n�  pomoc prawn�. Z takim stanem rzeczy mamy do czynienie w zwi�zk u 
z faktem, i�  powód w sprawie z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��D�?�M�N� ��H�;� �
�I�A�W�c osob�, w stosunku do której zi�ci �c�I si�  jedno z ryzyk ubezpieczenio­
wych, w szczególno�ci choroba, staro��  lub wypadek przy pracy. W znacz­
nej liczbie przypadków cho�by w podstawowym zakresie brak im informa­
cji co do� ��J�L�T�S�M�c�O�A�O�D�cych im uprawnie�  oraz co do zasad rz�dz�cych 
post�powaniem w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B��� �

�+�M�I�<�S zwracaj�ce si�  o pomoc Poradni w tych sprawach w wi�kszo­
�c i przypadków� ��N�L�;�@�C�;�c�S� ��>�I� ��,�I�L�;�>�H�C� ��H�;� ��?�N�;�J�C�? post�powania, kiedy to Za­
�E�c�;�> Ubezpiecze� � ��/�J�I�c�?�=�T�H�S�=�B� ��F�O�<� ��C�H�H�S� ��D�?�A�I� ��I�>�J�I�Q�C�?�>�H�C�E� ��Q�S�>�;�c� ��H�C�?�E�I�

rzystn�  z punktu widzenia naszych klientów decyzj�, w szczególno�ci 
odmawiaj�c�  prawa przyznania �wiadczenia lub pozbawiaj�ca te osoby 
dotychczas pobieranego �wiadczenia, cz�sto stanowi�cego ich jedyne �ró ­
�>�c�I� ��O�N�L�T�S�G�;�H�C�;����

������



Magdalena Cholewa-Klimek 

W obecnych realiach polskiej gospodarki, kiedy ‰ Š ‹ Œ • Ž • k bezrobo­
cia zmierza w kierunku ‰ Œ • ‘ ’ “ ” i 20%, osoby takie w razie pozbawienia 
prawa do “ ‰ • Œ • ” – — ˜  maj�  znikome szanse na znalezienie jakiegokolwiek 
zatrudnienia, co zwi�zane jest równie� z  ich� ��T�c�S�G�	� ��H�;� ��I�A�W�F� ��M�N�;�H�?�G� ��T�>�L�I�

�Q�C�;��� ��6���>�L�O�A�C�?�D� ��M�N�L�I�H�S post�powanie administracyjne przed organami ren­
towymi cechuje szereg narusze�, a szczególnie w odniesieniu do osób, 
które nie s�  reprezentowane przez profesjonalistów. Tutaj znajduje si� 
pole���>�T�C�;�c�;�H�C�;���/�?�E�=�D�C���,�L�;�Q�;���,�L�;�=�S�	���E�N�W�L�;���I�>�H�I�M�C���T�H�;�=�T�H�?���M�O�E�=�?�M�S���Q���J�I�G�I�

�=�S���Q���M�E�O�N�?�=�T�H�S�G���>�I�=�B�I�>�T�?�H�C�O���J�L�;�Q���J�L�T�?�T���M�Q�I�C�=�B���E�F�C�?�H�N�W�Q���Q���M�T�=�T�?�A�W�F�H�I�

�c i �wiadcz� c pomoc w sporz�dzaniu projektów� ��I�>�Q�I�c�;�  od decyzji orga­
nów rentowych, (a wi� c pozwów) oraz innych pism procesowych 
w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B�	� ��;���Q���J�L�T�S�A�I�N�I�Q�S�Q�;�H�S�=�B��
�I�J�C�H�C�;�=�B���M�T�=�T�?�A�W�c�I�Q�I wyja�nia ich status prawny oraz poucza co do �rod­
ków, które nale�y podj�� . 

Nie bez znaczenia jest równie�  swoista pomoc psychologiczna 
udzielana klientom przez studentów Sekcji Prawa Pracy. Cz�sto wygrana 
sprawa przywraca klientom, ludziom na ogól dotkni�tym przez los, wiar� 
w sprawiedliwo��  prawa i ludzk�  bezinteresowno��. Jako� ��J�L�T�S�E�c�;�> mog� 
poda�  spraw�, któr� � ��J�L�I�Q�;�>�T�C�c�;�G� ��D�;�E�I� ��M�N�O�>�?�H�N�E�;� ��,�I�L�;�>�H�C�	� ��Q� ��E�N�W�L�?�D� ��J�I� �
sporz�dzeniu� ��I�>�Q�I�c�;�H�C�;� ��I�>� ��>�?�=�S�T�D�C� ��I�L�A�;�H�O� ��L�?�H�N�I�Q�?�A�I�	 s�d zas�dzi�c �wiad­
czenie rentowe na rzecz naszego klienta, dla którego to orzeczenie ozna­
�=�T�;�c�I� ��M�T�;�H�M�?� ��H�; wyj�ci e z bezdomno�ci i powrót do „normalnego" �ycia. 

2. Charakterystyk a post�powani a w sprawac h 
z zakres u ubezpiecze � � ��C�A�@�V�6�4�J�?�I �4�9� �

Post�powanie w sprawach z zakresu ubezpiecze� ���M�J�I�c�?�=�T�H�S�=�B���D�?�M�N��
post�powaniem odr�bnym uregulowanym w dziale II� ��N�S�N�O�c�O� ��2 �%�%� ��O�M�N�;�Q�S� �
�T���>�H�C�;� ���������������������� ��L��� ��'�I�>�?�E�M post�powania cywilnego (Dz. U. Nr 43, poz. 
296 ze zm.),� ��c�cznie z przepisami dotycz�cymi post�powania w sprawach 
z zakresu prawa pracy. 

Zasadniczym celem tej regulacji jest� ��O�c�;�N�Q�C�;�H�C�?� ��O�<�?�T�J�C�?�=�T�I�H�?�G�O� �
�>�I�=�B�I�>�T�?�H�C�?� ��J�L�T�?�> s�dem swych roszcze�, zapewnienie w toku post�po­
wania przed s�dem zwi�kszonej ochrony praw ubezpieczonego oraz od­
formalizowanie post�powania w stopniu umo�liwiaj�cy m sprawne i szyb­
kie zako�czenie sprawy prawomocnym orzeczeniem bez szkody dla 
realizacji praw procesowych stron oraz wy�wietlenie rzeczywistego stanu 
faktycznego1. 

Post�powanie to cechuje szereg odr�bno�ci w stosunku do przepi­
sów ogólnych k.p.c. o procesie. W niniejszym artykule brak jest miejsca na 

Kodeks ™ š › œ • ™ š ž Ÿ   ¡ a ¢£ž¡¤ ¥¦š . §š ¥̈ œŸ©ª . Ò. II . pod red. K. Piaseckiego, CH Beck, 
W-wa 2000, s. 100. 
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Klient Poradni jako strona post�powania w sprawach z zakresu ubezpiecze����<�9�8�N�.�,�C�7�B�,�1��

�M�T�=�T�?�A�W�c�I�Q�?� ��I �G�W�Q�C�?�H�C�?� ��Q�M�T�S�M�N�E�C�=�B « ¬ ­ ® ¯ ° « ± ² i wyst�puj�cych w omawia­
nym post�powaniu,� ��N�S�N�O�c�?�G� ��J�L�T�S�E�c�;�>�O pozwol�  sobie wskaza�  tylko mo­
im zdaniem najistotniejsze. 

Do odr�bno�ci takich nale�y mi�dzy innymi fakt, i �  ubezpieczony, 
podobnie jak pracownik dochodz�cy roszcze�  z zakresu prawa pracy, nie 
ma obowi�zku uiszczania� ��I�J�c�;�N s�dowych, za�  wydatki zwi�zane z czynno­
�ciami podejmowanymi w toku post�powania w sprawach z zakresu ubez­
piecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��J�I�H�I�M�C� ��/�E�;�L�< Pa�stwa (art. 463 § 1 i 3 k.p.c). Bior� c 
pod uwag�  przeci�tny status materialny osób wnosz�cych odwolalnie od 
decyzji organów rentowych przepis ten cz�sto w ogóle otwiera drog�  do 
s�dowego dochodzenia roszcze�  przez� ��J�L�T�S�M�T�c�  stron�  post�powania. 

�, �?�c�H�I�G�I�=�H�C�E�C�?�G� ��O�<�?�T�J�C�?�=�T�I�H�?�A�I� ��Q� ��J�L�I�=�?�M�C�? mo� e by�  równie� 2 

przedstawiciel zwi�zk u zawodowego lub inspektor pracy, a tak�e przed­
stawiciel organizacji zrzeszaj�cej emerytów i rencistów (art. 465 k.p.c). 
Ni e jest to jedyna forma� ��O�>�T�C�;�c�O� ��I�L�A�;�H�C�T�;�=�D�C� ��M�J�I�c�?�=�T�H�S�=�B� ��Q� ��N�S�G post�po­
waniu — zgodnie z art. 462 k.p.c oraz przepisami ogólnymi, w szczegól­
no�ci art. 61-63 k.p.c. mo�liw e s�  równie�  inne formy� ��O�>�T�C�;�c�O��� �

�1�<�?�T�J�C�?�=�T�I�H�S� ��>�T�C�;�c�;�D�c y bez adwokata lub radcy prawnego mo�e 
�T�A�c�I�M�C�  ustnie do� ��J�L�I �N�I �E�I �c�O� ��I�>�Q�I�c�;�H�C�?� ��I�>� ��>�?�=�S�T�D�C� ��I�L�A�;�H�O� ��L�?�H�N�I�Q�?�A�I�	� �
�; tak�e tre��  innych �rodków� ��I�>�Q�I�c�;�Q�=�T�S�=�B� ��C� ��J�C�M�G� ��J�L�I�=�?�M�I�Q�S�=�B�	� ��I�L�;�T� ��J�I�

�J�L�;�Q�E�C� ��C� ��O�T�O�J�?�c�H�C�?�H�C�;� ��N�S�=�B� ��J�C�M�G� ����;�L�N��� �������� ��E���J���=����� ��3�M�T�?�F�E�C�? czynno�ci dys-
pozytywne ubezpieczonego, takie jak cofni�ci e pozwu, sprzeciwu lub 
�rodka� ��I�>�Q�I�c�;�Q�=�T�?�A�I� ��I�L�;�T� ��T�L�T�?�=�T�?�H�C�? si�  lub ograniczenie roszczenia s�d 
uzna za niedopuszczalne, gdyby czynno��  ta� ��H�;�L�O�M�T�;�c�;� ��M�c�O�M�T�H�S� ��C�H�N�?�L�?�M� ��J�L�;�

�=�I�Q�H�C�E�;� ��F�O�<� ��O�<�?�T�J�C�?�=�T�I�H�?�A�I� ����;�L�N��� �������� ��E���J���=����� ��3  post�powaniu z zakresu 
ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B obowi�zuje generalny zakaz zawierania ugody, 
które w tym post�powaniu s�  niedopuszczalne (art. 4771 2 k.p.c). 

Odrzucenie� ��I �>�Q�I�c�;�H�C�;� ��I�>� ��>�?�=�S�T�D�C� ��I�L�A�;�H�O� ��L�?�H�N�I�Q�?�A�I� ��H�C�? mo�e na­
st�pi �  z powodu niedopuszczalno�ci drogi s�dowej, gdy do rozpoznania 
sprawy���Q�c�;�ciw y jest inny organ. W takim przypadku s�d przeka�e spra­
w�  do rozpoznania innemu organowi, a wniesienie do s�du nast�pnie 
przekazanego do rozpoznania innemu organowi� ��Q�S�Q�I�c�O�D�?� ��N�;�E�C�?� ��M�E�O�N�E�C�	� �
�D�;�E�C�?� ��O�M�N�;�Q�; wi�� e z wytoczeniem powództwa (art. 464 § 1 i 2 k.p.c). Po­
nadto w wypadku, gdy wniesione pismo wykazuje braki formalne, s�d we­
zwie do ich usuni�cia tylko w wypadku, gdy braki te nie dadz�  si�  usun�� 
w toku post�powania wyja�niaj�cego (art. 467 § 3). Natomiast je�l i w to­
ku post�powania w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B oka�e 
si� , � e w materiale wyst�puj�  istotne braki w materiale, a przeprowadze­
nie jego� ��O�T�O�J�?�c�H�C�?�H�C�;� ��<�S�c�I�<�S� ��J�I�c�czone ze znacznymi trudno�ciami, prze­
wodnicz�cy lub wyznaczony przez niego s�dzia mo� e zwróci�  organowi 
rentowemu akta sprawy w celu� ��O�T�O�J�?�c�H�C�?�H�C�;� ��G�;�N�?�L�C�;�c�O� ��M�J�L�;�Q�S� ����;�L�N��� �������� ��Z� �
��� ��E���J���=����� �

��� ��.�J�U�<���J�N�J�=�<�H�D���R�T�H�D�@�I�D�J�I�T�H�D���R���<�M�O�
� ������ ��F�
�K�
�>�
� �

������
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Wszelkie przedstawione ³ ´ µ ¶ · ¸ j udogodnienia zmierzaj�  w kie­
runku zapewnienia jak���H�;�D�J�?�c�H�C�?�D�M�T�?�D���I�=�B�L�I�H�S���M�c�;�<�M�T�?�D���M�N�L�I�H�C�? post�powa­
nia, któr�  jest ubezpieczony, inna osoba której praw i obowi�zków doty­
czy zaskar�ona decyzja, jak równie�  zainteresowany (o definicji strony 
w post�powaniu b�dzie mowa poni�ej). Postulaty te jednak�e z przyczyn 
obiektywnych nie zawsze znajduj�  odzwierciedlenie w rzeczywisto�ci — 
uwaga ta dotyczy w szczególno�ci postulatu szybko�ci post�powania, któ­
re w chwili obecnej w zwi�zk u ze znacznym przeci��eniem s�dów ubez­
piecze� � ��M�J�I�c�?�=�T�H�S�=�B ci�gni e si�  latami. 

3. Definicj a spraw y z zakres u ubezpiecze � 
�C�A�@�V�6�4�J�?�I �4�9��

�/�N�I�M�I�Q�H�C�?� ��>�I� ��>�S�M�J�I�T�S�=�D�C� ��;�L�N��� �������� ��Z� ������E���J���=�	� ��J�L�T�?�T���M�J�L�;�Q�S���T���T�;�E�L�?�M�O��
ubezpiecze� ���M�J�I�c�?�=�T�H�S�=�B���L�I�T�O�G�C�? si�  sprawy, w których wniesiono odwo­
�c�;�H�C�?� ��I� ��>�?�=�S�T�D�C� ��I �L�A�;�H�W�Q� ��L�?�H�N�I�Q�S�=�B�	 dotycz�cych: 
1) ubezpiecze� ���M�J�I�c�?�=�T�H�S�=�B���C���O�<�?�T�J�C�?�=�T�?�H�C�;���L�I�>�T�C�H�H�?�A�I�	��
�������?�G�?�L�S�N�O�L���C���L�?�H�N�	��
���� �wiadcze�  z funduszu alimentacyjnego, 
4) innych �wiadcze�  nale��cych do� ��Q�c�;�ciwo�c i� ��6� ; �E�c� ; �>�O Ubezpiecze� 

�/�J�I�c�?�=�T�H�S�=�B�	��
���� odszkodowa� � ��J�L�T�S�M�c�O�A�O�D�cych w razie wypadków i chorób pozostaj�­

cych w zwi�zk u ze� ��M�c�O�b �  wojskow�  albo� ��M�c�O�b �  w Milicji  Obywatel­
skiej71: lub���/�c�O�bi e Wi�ziennej. 

Zgodnie z art. 476 § 3 k.p.c, przez sprawy z zakresu ubezpiecze� 
�M�J�I�c�?�=�T�H�S�=�B� ��L�I�T�O�G�C�? si�  tak�e sprawy wszcz�te wskutek nie wydania 
przez organ rentowy decyzji we� ��Q�c�;�ciwy m terminie, a tak�e sprawy, 
w których wniesiono� ��I�>�Q�I�c�;�H�C�?� ��I�>� ��I�L�T�?�=�T�?�H�C�;� ��Q�I�D�?�Q�W�>�T�E�C�?�A�I� ��T�?�M�J�I�c�O� ��>�I� �
�M�J�L�;�Q���I�L�T�?�E�;�H�C�;� ��I� ��M�N�I�J�H�C�O� ��H�C�?�J�?�c�H�I�M�J�L�;�Q�H�I�c i oraz sprawy o roszczenia 
ze stosunków prawnych mi�dzy���=�T�c�I�H�E�;�G�C� ��I�N�Q�;�L�N�S�=�B� ��@�O�H�>�O�M�T�S���?�G�?�L�S�N�;�F�

�H�S�=�B� ��;� ��N�S�G�C� ��@�O�H�>�O�M�T�;�G�C� ��F�O�<� ��C�=�B� ��I�L�A�;�H�;�G�C����

�6�;�E�L�?�M� ��M�J�L�;�Q� ��L�I�T�J�;�N�L�S�Q�;�H�S�=�B���Q post�powaniu w sprawach zakre­
su ubezpiecze� ���M�J�I�c�?�=�T�H�S�=�B���D�?�M�N���T�;�N�?�G���H�C�?�T�Q�S�E�F�?���M�T�?�L�I�E�C�����*�C�? b�d �  nato­
miast nale�a�c�S� ��>�I� ��N�?�D� ��E�;�N�?�A�I�L�C�C� ��M�J�L�;�Q mi�dzy innymi sprawy o ustalenie 
wykonywania pracy przymusowej na rzecz II I Rzeszy dla uzyskania przez 
zainteresowanego prawa do �wiadczenia pieni��nego z Urz�d u do Spraw 
Kombatantów i Osób Represjonowanych oraz odszkodowania z tego 
�N�S�N�O�c�O� ��I�>� �� . �?�J�O�<�F�C�E�C� ��"�?�>�?�L�;�F�H�?�D� ��*�C�?�G�C�?�=� ����N�;�E� ��J�I�M�N�;�H�I�Q�C�?�H�C�? S�du 
Najwy�szego z dnia 17.01.2001, I I UZ 140/00, opubl. O S N AP — wkl . 
2001/12/13). Nie nale��  do spraw z zakresu ubezpiecze� ���M�J�I�c�?�=�T�H�S�=�B���N�;�E�

� e sprawy o wydanie za�wiadczenia w przedmiocie���I �J�c�;�=�?�H�C�;���M�E�c�;�>�?�E���H�;��

��� ��-�=�@�>�I�D�@� ��.�J�G�D�>�E�D�
� �

������



Klient Poradni jako strona post�powania w sprawach z zakresu ubezpiecze�� ��<�9�8�N�.�,�C�7�B�,�1� �

�O�<�?�T�J�C�?�=�T�?�H�C�?� ��M�J�I�c�?�=�T�H�?� ����N�;�E� ��J�I�M�N�;�H�I�Q�C�?�H�C�? S�du Najwy�szego z dnia 
5.01.1998 ã., II U K N 470/97, O S N A P i US 1998, Nr 22 poz. 670). 

Sprawa z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��G�O�M�C� ��T�;�N�?�G� ��M�J�?�c�H�C�;� 
kumulatywnie dwa wymagania, a mianowicie musi zosta�  zainicjowana 
�I �>�Q�I�c�; �H�C�?�G� ��I�>� ��>�?�=�S�T�D�C� ��I�L�A�;�H�O� ��L�?�H�N�I�Q�?�A�I� ��I�L�;�T� ��G�O�M�C obejmowa�  decyzje 
dotycz�ce przedmiotu okre�lonego wyczerpuj�co w paragrafie 2 punkt 
1-5 oraz w paragrafie 3 art. 476���‹��� ��‘��� �� ’ � ���� �

�,�L�T�?�>�G�C�I�N� ��>�?�=�S�T�D�C���Q�S�>�;�Q�;�H�S�=�B� ��J�L�T�?�T� ��I�L�A�;�H�S���L�?�H�N�I�Q�?�	� ��E�N�W�L�?� ��J�I�>�F�?�

gaj� � ��I �>�Q�I�c�;�H�C�O�	 okre�laj�  ustawy i przepisy szczególne.� ��0�S�N�O�c�?�G� ��J�L�T�S�E�c�;�

�>�O mo�na w tym miejscu wymieni� : 
- co do ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��` � ��O�M�N�;�Q�;� ��T� ��>�H�C�;� ����� pa�dziernika 1998 r. 

o systemie ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��� � �T��� ��1��� ��*�L� ��������	� ��J�I�T��� �������� ��T�?� ��T�G�����	� �
�
� ��=�I� ��>�I� ��T�;�M�C�c�E�W�Q� ��L�I�>�T�C�H�H�S�=�B�	 piel�gnacyjnych i wychowawczych — ustawa 

z dnia 1 grudnia 1994 r. o� ��T�;�M�C�c�E�;�=�B� ��L�I�>�T�C�H�H�S�=�B�	 piel�gnacyjnych i wy­
chowawczych (jedn. tekst Dz. U. Z 1998 r. Nr 102, poz. 651 ze zm.), 

- co do ubezpieczenia chorobowego — ustawa z dnia 25 czerwca 1999 r. 
o �wiadczeniach pieni��nyc h z ubezpieczenia� ��M�J�I�c�?�=�T�H�?�A�I� ��Q� ��L�;�T�C�?� ��=�B�I�

�L�I�<�S� ��C macierzy�stwa (DZ. U. Nr 60, poz. 636), 

- co do ubezpieczenia wypadkowego — ustaw�  z dnia 12 czerwca 1975 r. 
0 �wiadczeniach z� ��N�S�N�O�c�O� ��Q�S�J�;�>�E�W�Q� ��J�L�T�S� ��J�L�;�=�S� ��C� ��=�B� I �L�W�<� ��T�;�Q�I�>�I�Q�S�=�B� �
���N�?�E�M�N���D�?�>�H�����  �T�����1�����T�������������„���	���*�L�����
�	���J�I�T��� ����������T�?���T�G�����	��

�
� ��=�I���>�I���?�G�?�L�S�N�O�L���C���L�?�H�N���`  ustaw�  z dnia 17 grudnia 1998 r. o emeryturach 
1 rentach z Funduszu Ubezpiecze� � ��/�J�I�c�?�=�T�H�S�=�B� ���� �

���	� ����6�7�:�?�:�4�;�2� ��@�B�8�2�?�E� ��B�6�?�D�@�G�6�8�@� �
�:� ��E�3�6�J�A�:�6�4�J�@�?�6�8�@� �

� �?�=�S�T�D�;�	� ��I�>� ��E�N�W�L�?�D� ��Q�H�C�?�M�C�I�H�?� ��I �>�Q�I�c�;�H�C�?� ��M�N�;�H�I�Q�C pocz�tek sprawy 
z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��G�O�M�C zosta�  wydana przez o organ 
rentowy. W rozumieniu kodeksu post�powania cywilnego, przez organ ta­
ki rozumie si� : 
1)� ��I�>�>�T�C�;�c�S� ��6� ; �E�c� ; �>�O Ubezpiecze� � ��/�J�I�c�?�=�T�H�S�=�B� ��C� ��� �C�O�L�I� ��.�?�H�N� ��6�;�A�L�;�H�C�=�T�


�H�S�=�B� ��N�?�A�I���6� ; �E�c�; �>�O�	��
����� ��E�I�F�?�D�I�Q�?� ��D�?�>�H�I�M�N�E�C� ��I�L�A�;�H�C�T�;�=�S�D�H�?�	� �
�������Q�I�D�M�E�I�Q�?� ��I�L�A�;�H�S� ��?�G�?�L�S�N�;�F�H�?� ��I�L�;�T� ��I�L�A�;�H�S� ��?�G�?�L�S�N�;�F�H�?� ��L�?�M�I�L�N�W�Q� ��M�J�L�;�Q� �

wewn�trznych i sprawiedliwo�ci, a tak�e inne organy wojskowe i orga­
ny resortów spraw wewn�trznych i sprawiedliwo�ci 

�Q�c�;�ciw e do wydawania wy�ej wymienionych decyzji, 
a tak�e Prezesa Kasy Rolniczego Ubezpieczenia� ��/ �J�I�c�?�=�T�H�?�A�I� ����;�L�N��� �������� ��Z� �
��� ��E���J���=����� �

��
¹ º » » ¼ ½ ¾ ¿ ¼ , ÀÁÃ ÄÅ ¾ ¿¼ , J�drzejewska Æ Ç Ä È É Ê Ë Ì º z do Kodeksu Í Ä ¾ Ë Î Í Ä Å Ì Ê ¼ a »ÐÅ¼ÑÊÉÒÄÓ , 
PW Õ  2000, s. 838. 

5 Op. cit. s. 839. 
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Magdalena Cholewa-Klimek 

Ubezpieczonym w rozumieniu przepisów ustawy jest osoba ubiega­
j�c a si�  o: 
a) �wiadczenie z ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��F�O�<� ��T� ��O�<�?�T�J�C�?�=�T�?�H�C�;� ��L�I�>�T�C�H�H�?�


�A�I� ��;�F�<�I� ��I emerytur�  lub rent�, 
b) ustalenie istnienia b�d �  nieistnienia obowi�zku ubezpieczenia, jego za­

kresu lub wymiaru���M�E�c�;�>�E�C���T���N�?�A�I���N�S�N�O�c�O�	��
�=�� �wiadczenia z funduszu alimentacyjnego lub o inne �wiadczenia w spra­

wach nale��cych do� ��Q�c�;�ciwo�c i� ��6� ; �E�c� ; �>�O Ubezpiecze� � ��/�J�I�c�?�=�T�H�S�=�B�	� �
�>��� ��I�>�M�T�E�I�>�I�Q�;�H�C�?���J�L�T�S�M�c�O�A�O�D�c e w razie wypadku lub choroby pozostaj�­

cej w zwi�zk u ze� ��M�c�O�b �  wojskow�  lub� ��M�c�O�b �  w Milicji  Obywatelskiej** 
(art. 476 § 5 pkt. 2 k.p.c.) 

Nale�y przy tym podkre�li� , i�  w prawie materialnym brak jest ge­
neralnej,� ��J�?�c�H�?�D� ��>�?�@�C�H�C�=�D�C� ��O�<�?�T�J�C�?�=�T�I�H�?�A�I�	 za�  wy�ej cytowana definicja 
�M�@�I�L�G�O�c�I�Q�;�H�;� ��T�I�M�N�;�c�;� ��Q�S�c�cznie na u�ytek post�powania w sprawach 
z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ���� �

�/�N�;�N�O�M� ��O�<�?�T�J�C�?�=�T�I�H�?�A�I mo�e uzyska�  tak�e� ��T�;�E�c�;�>� ��J�L�;�=�S�	� ��E�N�W�L�S� �
�Q���>�L�I�>�T�?���I�>�Q�I�c�;�H�C�;���E�Q�?�M�N�C�I�H�O�D�? decyzj�  organu rentowego ustalaj�c�  wy­
miar� ��M�E�c�;�>�E�C� ��T� ��N�S�N�O�c�O� ��O�<�?�T�J�C�?�=�T�?�H�C�;� ��M�J�I�c�?�=�T�H�?�A�I� ����N�;�E��� ��O�=�B�Q�;�c�;� ��/�*� ��T� ��>�H�C�;� �
���������
�������������„���	���%�%��� 1 � 6�,�������������	���I�J�O�<�F����� + � / � * � � � , � C � 1�/�����������	���H�L�������	���J�I�T��� ������������ �

�1�<�?�T�J�C�?�=�T�I�H�S�G���D�?�M�N tak�e osoba, na któr�  po �mierci ubezpieczone­
go — z mocy przepisu szczególnego —���J�L�T�?�M�T�c�I���J�L�;�Q�I���>�I���O�<�?�T�J�C�?�=�T�?�H�C�;���M�J�I�

�c�?�=�T�H�?�A�I�	 jednak�e nale�y zaznaczy�, i�  generaln�  zasad�  jest, � e spadkobier­
cy ubezpieczonego nie wst�puj�  w jego prawa, które jako prawa osobiste, nie 
wchodz�  do spadku ani nie mog�  by�  przenoszone pod innym���N�S�N�O�c�?�G� �����

�*�C�?� ��D�?�M�N� ��H�;�N�I�G�C�;�M�N� ��O�<�?�T�J�C�?�=�T�I�H�S�G�	� ��D�;�E�I � e ta kategoria osób nie 
�T�I�M�N�;�c�;� ��Q�S�G�C�?�H�C�I�H�;� ��Q� ��;�L�N��� �������� ���� ��J�E�N��� ���� ��E���J���=��� ��I�M�I�<�;� ��O�<�?�T�J�C�?�=�T�I�H�;� ��Q� ��L�;�

�G�;�=�B� ��O�<�?�T�J�C�?�=�T�?�H�C�;� ��T�>�L�I�Q�I�N�H�?�A�I�	� ��;� ��J�I�H�;�>�N�I� ��T�A�I�>�H�C�?� ��T� ��;�L�N��� �������� ��O�M�N�;�Q�S� �
�T� ��>�H�C�;� ������
������������� ��L��� ��I� ��J�I�Q�M�T�?�=�B�H�S�G� ��O�<�?�T�J�C�?�=�T�?�H�C�O� ��T�>�L�I�Q�I�N�H�S�G�	� ���� �T��� ��1��� �
�*�L� ������	� ��J�I�T��� �������� ��T�?� ��T�G�����	� ��Q� ��M�J�L�;�Q�;�=�B wszcz�tych� �� I �>�Q�I�c�; �H�C�?�G� ��I�>� ��>�?�=�S�T�D�C� �
�E�;�M�S���=�B�I�L�S�=�B�	� ��M�N�I�M�O�D�? si�  przepisy kodeksu post�powania cywilnego o po­
st�powaniu odr�bnym w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��N�S�F�

�E�I���Q���T�;�E�L�?�M�C�?���N�?�L�G�C�H�O���C���T�;�M�;�>��� I �>�Q�I �c� ; �H�C�;� �����

���	� ����6�7�:�?�:�4�;�2���C�D�B�@�?�I post�powani a w sprawac h 
z zakres u ubezpiecze � � ��C�A�@�V�6�4�J�?�I �4�9� �

���;�L�>�T�I� ��=�C�?�E�;�Q�S� ��J�L�I�<�F�?�G�	� ��T�; �L�W�Q�H�I� ��>�I�E�N�L�S�H�;�F�H�S�	� ��D�;�E� ��C� ��J�L�;�E�N�S�=�T�H�S� �
�M�N�;�H�I�Q�C� ��E�Q�?�M�N�C�;� ��>�?�@�C�H�C�=�D�C� ��M�N�L�I�H�S� ��Q post�powaniu w sprawach z zakresu 

6 Patrz przypis 3. 
7 Patrz przypis 4. 
8 O p . cit. 

"  Op. cit. 
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Klient Poradni jako strona post�powania w sprawach z zakresu ubezpiecze����<�9�8�N�.�,�C�7�B�,�1��

ubezpieczeÖ � ��M�J�I�c�?�=�T�H�S�=�B�	� ��;� ��Q szczególno�ci strony wnosz�cej� ��I�>�Q�I�c�;�H�C�?� �
�I�>� ��>�?�=�S�T�D�C� ��I�L�A�;�H�O� ��L�?�H�N�I�Q�?�A�I�	� ��D�;�E � e stron�  pozwan�  w ka�dym przypad­
ku b�dzie organ rentowy. 

Zgodnie z brzmieniem przepisu art. 4771 1 § 1 k.p.c, stronami s� 
bowiem ubezpieczony, inna osoba, której praw i obowi�zków dotyczy za­
skar�ona decyzja, organ rentowy oraz zainteresowany. 

Kodeks post�powania cywilnego, jak ju�  omówiono powy�ej, za­
wiera w art. 476 § 5 pkt. 2 definicj�  ubezpieczonego na potrzeby post�po­
wania w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B�� Interesuj�c�  kwe­
sti�  pozostaje natomiast zdefiniowanie poj�ci a „osoby, której praw 
i obowi�zków dotyczy zaskar�ona decyzja". B�dzi e ni�  przede wszystkim 
osoba, w stosunku do której decyzja� ��Q�S�Q�I�c�O�D�? bezpo�rednie skutki praw­
ne1 0. W stosunku do takiej osoby organ rentowy wydaje decyzj�,� ��>�T�C�;�c�;�D� c 
bez jej wniosku.� ��,�L�T�S�E�c�;�>�?�G� ��N�;�E�C�=�B� ��M�S�N�O�;�=�D�C b�d �  mi�dzy innymi: 
- decyzja wydana w sprawie o ustalenie istnienia ubezpieczenia i obo­

wi�zk u uiszczania� ��M�E�c�;�>�?�E� ��T� ��N�?�A�I� ��N�S�N�O�c�O�	� �
�
� ��>�?�=�S�T�D�; dotycz�ca wymiaru� ��M�E�c�;�>�?�E�	� �
�
� ��>�?�=�S�T�D�; dotycz�ca ustalenia prawa do renty rodzinnej po� ��T�G�;�L�c�S�G� ��?�G�?�


�L�S�=�C�?� ��C renci�cie, który� ��J�I�<�C�?�L�;�c� ��>�I�>�;�N�?�E� ��L�I�>�T�C�H�H�S�	� �
�
� ��>�?�=�S�T�D�;� ��I� ��J�I�Q�M�N�L�T�S�G�;�H�C�O� ��Q�S�J�c�;�N�S �wiadcze�, 
- decyzja o obowi�zku zwrotu nienale�nie pobranych �wiadcze�, 
- decyzja o przyznaniu prawa do �wiadcze�  wy�szych po stwierdzeniu� ��<�c� ­

du organu rentowego1 1, 
- do osób, których praw i obowi�zków dotyczy zaskar�ona decyzja nale­

�e �  b�dzie tak�e �ona wspólnika� ��M�J�W�c�E�C� ��=�S�Q�C�F�H�?�D zobowi�zana do uisz­
czenia z maj�tku wspólnego� ��G�;�c�onków� ��T�;�F�?�A�c�S�=�B �wiadcze�  z ubezpie­
czenia� ��M�J�I�c�?�=�T�H�?�A�I� ��I�L�;�T� ��T�Q�L�I�N�O nienale�nie� ��Q�S�J�c�;�=�I�H�S�=�B �wiadcze� 
(tak: Uchwala SN z dn. 5.04.1995 ã., I I U Z P 9/95, opubl. O S N A P i US 
1995, nr 18, poz. 231. 

Definicj�  zainteresowanego zawiera natomiast art. 4771 1 § 2 k.p.c. 
Zgodnie z brzmieniem tego przepisu, zainteresowanym jest osoba, której 
prawa i obowi�zki zale��  od rozstrzygni�cia sprawy z zakresu ubezpie­
cze� � ��M�J�I�c�?�=�T�H�S�=�B��� ��+�>� ��O�<�?�T�J�C�?�=�T�I�H�?�A�I� ��C� ��C�H�H�?�D� ��I�M�I�<�S�	� ��E�N�W�L�?�D� ��J�L�;�Q� ��C� ��I�<�I�

wi�zkó w dotyczy zaskar�ona decyzja, zainteresowanego odró�nia przede 
wszystkim to, � e nie jest adresatem decyzji administracyjnej, wymienio­
nym w tej decyzji jako strona post�powania przed organem ubezpiecze� 
�M�J�I �c�?�=�T�H�S�=�B� � � ���� ��&�;�E�I� ��J�L�T�S�E�c�;�>� ��T�;�C�H�N�?�L�?�M�I�Q�;�H�S�=�B mo�na wskaza�: 
- pracodawc�, zleceniodawc�, osoba prowadz�ca� ��>�T�C�;�c�;�F�H�I� �  gospodar­

cz�  we� ��Q�M�J�W�c�J�L�;�=�S� ��T� ��I�M�I�<�;�G�C� ��<�F�C�M�E�C�G�C� ��` � ��Q� ��M�J�L�;�Q�;�=�B tocz�cych si� 

10 Kodeks × Ø Ù Ú Û × Ø Ü Ý Þ ß a áâÜßãÞäåØ . æØ çäÞÚÝ éê . Ò. II . pod red. K. Piaseckiego, CH Beck, W-
wa 2000, s. 150. 

11
ë ì í î ð ñ ò ó ð , ôö÷ øù òóð , J�drzejewska, ú û ø ü í ý þ ÿ ì z do Kodeksu  ø ò þ �  ø ù ÿ ý ð a î � ùð � ýí � ø � , 
PW N  2000, s. 854-855. 

1 2 Op. cit. 
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z wniosku osób wykonuj�cych zatrudnienie o ustalenie ubezpieczenia, 
jego zakresu lub wymiaru podstawy���M�E�c�;�>�?�E���C���I�>�Q�L�I�N�H�C�?�	��

�
 wykonuj�cych zatrudnienie — w sprawach z wniosku pracodawcy, daj�­
cego zlecenie lub korzystaj�cego ze���Q�M�J�W�c�J�L�;�=�S���Q���M�J�L�;�Q�;�=�B���I���O�M�N�;�F�?�H�C�?��
�O�<�?�T�J�C�?�=�T�?�H�C�;�	��

�
 osob�  zobowi�zan�  do alimentacji w sprawach o ustalenie �wiadcze� 
z Funduszu Alimentacyjnego, 

- podmioty obowi�zane do� ��Q�S�J�c�;�N�S odszkodowa�  — w sprawach o rent� 
inwalidzk�  z���N�S�N�O�c�O���Q�S�J�;�>�E�O���J�L�T�S���J�L�;�=�S�	���=�B�I�L�I�<�S���T�;�Q�I�>�I�Q�?�D���F�O�<���Q�S�J�;�>�

�E�O�	� ��=�T�S� ��=�B�I�L�I�<�S pozostaj�cej w zwi�zk u ze� ��M�c�O�b �  wojskow�, w Policji al­
bo w� ��/�c�O�bi e Wi�ziennej, 

- osoby uprawnione do renty rodzinnej, które — z ró�nych wzgl�dów zo­
�M�N�;�c�S pomini�t e w post�powaniu o ustalenie prawa do tego �wiadczenia. 

6. Podsumowani e 

Post�powanie w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B�	� ��D�;�E� �
�N�I���Q�M�E�;�T�;�H�I powy�ej, cechuje szereg odr�bno�ci w stosunku do procesów 
toczonych zgodnie z ogólnymi przepisami o procesie zawartymi w kodek­
sie post�powania cywilnegô  zwi�zanymi� ��A�c�W�Q�H�C�?� ��T�? swoist�  dwuetapowo-
�ci �  omawianego post�powania, którego pierwsza niejako cz��� , to jest 
post�powanie przed organem rentowym, toczy si�  w trybie post�powania 
administracyjnego, druga natomiast cze��  w trybie post�powania s�dowe­
go. Nale�y jednak�e zaznaczy�, i�  rola s�du w post�powaniu w sprawach 
z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��T�H�;�=�T�H�C�? ró�n i si�  od s�dowej kontro­
l i decyzji administracyjnych dokonywanej przez NSA, albowiem w post�­
powaniu w sprawach z zakresu ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��J�L�T�?�>�G�C�I�N�?�G� �
�<�;�>�;�H�C�; s�du jest nie tylko legalno��, ale tak�e zasadno��  zaskar�onej de­
cyzji organu rentowego1 3. 

Student —� ��=�T�c�I�H�?�E� ��/�?�E�=�D�C� ��J�L�;�Q�; rozpoczynaj�cy swój� ��O�>�T�C�;�c� ��Q� ��J�L�I�

�A�L�;�G�C�?�	� ��H�;� ��I�A�W�c� ��H�C�?� ��J�I�M�C�;�>�; �adnej wiedzy na temat tego szczególnego 
post�powania. Po zako�czeniu uczestnictwa w programie posiada on na­
tomiast bogat�  wiedz�  zarówno teoretyczn�  jak i praktyczn�  na temat ma-
terialnoprawnych jak i proceduralnych przepisów zwi�zanych z proble­
matyk�  ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B��� ��3  zwi�zk u z faktem, i�  jest to 
problematyka o bardzo���>�I�H�C�I�M�c�S�G���T�H�;�=�T�?�H�C�O���M�J�I�c�?�=�T�H�S�G�	���Q�S�>�;�D�? si� , � e 
mo�na �mia�c�I powiedzie�, i�  w tym zakresie Poradnia� ��Q�J�c�S�Q�;� ��H�;� ��E�M�T�N�;�c�

�N�I�Q�;�H�C�? �wiadomo�ci prawnej polskiego���M�J�I�c�?�=�T�?�stwa, zarówno w sto­
sunku do klientów, którzy w Poradni mog�  uzyska�  pomoc i porad�  praw­
n� , jak równie�  w odniesieniu do studentów prawa, którzy w� ��J�L�T�S�M�T�c�I�c i 

13 Kodeks � � � � 	 � � 
 � � 
 a ��

����� . � ��� ����� . T II . pod red. K. Piaseckiego, CH Beck, 

W-wa 2000, s. 105. 
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Klient Poradni jako strona post�powania w sprawach z zakresu ubezpiecze����<�9�8�N�.�,�C�7�B�,�1��

b � � � ���E�M�T�N�;�c�N�I�Q�;�  polski porz�dek prawny oraz stosowa�  w praktyce prze­
pisy prawa. 

Poradnia jest w zakresie spraw z zakresu ubezpiecze� ���M�J�I�c�?�=�T�H�S�=�B��
�D�?�>�H�S�G� ��T� ��H�C�?�F�C�=�T�H�S�=�B o�rodków, które specjalizuj�  si�  w tym zakresie 
spraw i jako tak�  bez w�tpienia mo�na j�  uzna�  za o�rodek krzewi�cy in­
formacje i udzielaj�cy wszechstronnej pomocy w tego rodzaju sprawach. 
�*�C�?�T�Q�S�E�c�S�G za�  argumentem do� ��>�T�C�;�c�;�H�C�;�	� ��T�;�L�W�Q�H�I� ��>�F�;� ��M�N�O�>�?�H�N�W�Q�	� ��D�;�E� �
�C prowadz�cych Sekcj�  Prawa Pracy jest �wiadomo��  pomocy osobom 
w wielokro�  bardzo ci��kie j sytuacji �yciowej, w przypadku których tylko 
od zaanga�owania i wiedzy studentów i prowadz�cych zale�y ich dalsza 
�J�L�T�S�M�T�c�I�� . 
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T H E � � � � � � � S � � � � � T � S � ! � " # Y 
I S I S

L E 

1.

While as a student I was taking part in the programme of the Jagiellonian 
University Law Clinic in the academic year of 1999/2000 and then was active in 
the Clinic as an assistant in the section of labour law in the academic year of 
2000/2001,1 realised that most cases on the table in our section concerned issues 
of social insurance. In my opinion that could be explained by the $%&'$ e charac­
ter of such cases due to their objective scope as well as the new acts of law and 
amendments which have been added to the regulations in this field over the 
recent years. 

The persons seeking assistance at a clinic belong to a social group charac­
terised by the highest level of inability to act effectively and defend their rights, 
often as a result of a lack of funds to pay for professional legal aid. This is so since 
a plaintiff in proceedings in cases concerning social insurance is mostly someone 
who has suffered one of insurance risks, in particular illness, old age or accident 
at work. In many cases they lack even basic information as to the rights vested in 
them and the principles governing proceedings in cases concerning social insur­
ance. 

The persons seeking assistance at a clinic in such cases have mostly con­
tacted the clinic at one stage of the proceedings, i.e. when the Social Insurance 
Agency or its other (

'$&
)*+(

% t has issued a decision unfavourable from our 
clients' point of view, in particular one in which they are refused the right to enjoy 
a benefit or depriving them of a benefit enjoyed so far, often the only source of 
their income. 

Taking into account the current shape of the Polish economy, with unem­
ployment rate inching towards a 20% mark, such persons, if deprived of the right 
to draw social benefits, stand a meagre chance of finding any employment, which 
is also related to their — mostly il l — health. On the other hand, administrative 
proceedings before pension-awarding authorities are characterised by a number of 
infringements, in particular in relation to persons who do not have professional 
representation. This is the area where the labour law section is active, recording 
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signif icant successes in effective assert ion of the rights by its cl ients, in part icular 

by p rov id ing assistance in draft ing appeals against such decisions addressed to 

pension-awarding authori t ies (statements of c la im) and other procedural writs i n 

cases concern ing social insurance and i n op in ions under preparat ion expla in ing i n 

detail the cl ient 's legal status and instruct ing them as to the measures to be taken. 

A l s o psychological assistance of a k i nd i s impor tant, of fered to the cl ients 

by the students of the labour law sect ion. I t is often the case than a w i n in court 

makes the cl ients, usual ly people affected by i l l fate, bel ieve in the justness of law 

and human selflessness again. As an example I w o u ld l i k e to quote a case I was 

runn ing as a C l i n i c 's student, in wh ich, fo l low in g draf t ing an appeal against a dec i­

s ion by the pens ion-award ing author i ty the court ru led in favour of the annui ty 

benefit for our c l ient, a verdict mean ing for them a chance to forgo a l if e of home-

lessness and return to a " n o r m a l" l i fe . 

2. Characteristics o s i  cases 
g social e 

Proceedings i n cases concern ing social insurance are separately regulated 

i n sect ion I I t i t l e V I I of the law of 17 N o v e m b er 1964 the C o de of C i v i l Procedure 

( OJ No 43, i tem 296, as amended), jo in t l y w i t h the regulat ions on proceedings i n 

cases when labour law appl ies. 

T he ma in a im of this regulat ion i s mak ing i t easier for the insured to pur­

sue their c la ims before the court, ensur ing whi l e the act ion before the court i s 

pend ing enhanced pro tec t ion of the r ights of the insured and deformal is ing the 

proceedings to an extent enab l ing eff icient and fast conc lus ion of proceedings by 

a va l id dec is ion wi thout prejudice to the exercise of the p rocedural rights of the 

part ies and the presentat ion of the actual facts of the case1. 

These proceedings are character ised by a number of dif ferences as c o m­

pared wi t h the general regulat ions of the C o de of C i v i l P rocedure on tr ials. T he 

l im i ted scope of this art ic le does not a l low us to discuss in detail a ll the specif ic 

character ist ics of the proceedings in quest ion and by way of example I shall i n d i ­

cate on ly those that in my op in i on are the most impor tant. 

A m o ng its dist inct ive features is the fact that in such proceedings the 

insured party, just l ik e an employee pursu ing their c la im under labour law, i s not 

ob l iged to pay court fees and the expenses re lated to the per formance of acts 

under taken whi l e the proceedings in cases concern ing social insurance are borne 

by the State Treasury (A r t i c l e 463 § 1 and 3 of the C o de of C i v i l P rocedure). 

G i v en the average f inancial s tanding of the persons appeal ing against decis ions 

by pens ion-award ing author i t ies, this very regula t ion actual ly opens the poss ib i l i­

ty of pursu ing their c la ims in court by the future party to the proceedings. 

I n these proceedings, a representat ive of a trade un ion or labour inspec­

tor, as we ll as a representat ive of an organisat ion g roup ing annui ty benef ic iar ies 

and old-age pensioners may also act as an agent of the i nsu red2 (A r t i c l e 465 of 

1 The Code of 8 9: 9 ; <=>?@ AB=@C  Comments,D E F . II , K. Piasecki (Ed.), CH Beck, Warsaw, 2000, 
p. 100. 

2
GHIJKLM O g the PQRSTO s listed i O  Articl e 87 of  The Code of UM VM l Procedure 
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the Code of Civil Procedure). This is not the only form of the participation by civil 
organisations in the proceedings as under Article 462 of the Code of Civil 
Procedure and general regulations, in particular Articles 61-63 of the Code of 
Civi l Procedure other forms of participation are also possible. 

An insured person acting without a lawyer or legal counsel may orally sub­
mit to the minutes an appeal against a decision by a pension-awarding authority 
as well as the substance of other measures of appeal and procedural writs, along 
with the amendments and supplements thereto (Article 466 of the Code of Civil 
Procedure). A l l dispositional acts by the insured, such as the withdrawal of 
a statement of claim, appeal or measure of appeal and waiving or limiting the 
claim, shall be deemed inadmissible by the court, if such an act constituted an 
infringement of a rightful interest of the employee or insured person (Article 469 
of the Code of Civil Procedure). In proceedings in cases concerning social insur­
ance a general ban on concluding settlements applies, which in such proceedings 
are inadmissible (Article 47712 of the Code of Civil Procedure). 

The dismissal of an appeal against a decision by a pension-awarding 
authority may not take place on grounds of the inadmissibility of suing, as a dif­
ferent authority is competent to try the case. In such an event, the court wil l refer 
the case for trial to this other authority and lodging with the court the case later 
referred for trial to another authority produces such consequences as the applic­
able law attaches to instituting an action (Article 464 (1) and (2) of the Code of 
Civi l Procedure). Additionally, in the event of the submitted paper showing 
defects of form the court shall call for a remedy only if such defects cannot be 
remedied over the course of the explanatory proceedings (Article 467 (3)). If over 
the course of the proceedings in cases concerning social insurance it should tran­
spire that vital defects are present in the case materials and conducting the sup­
plement thereof would entail substantial difficulty, the presiding judge or anoth­
er judge appointed by the president may return the case files to the 
pension-awarding authority for supplementing of the case materials (Article 467 
(4) of the Code of Civil Procedure). 

A l l the facilities described above are aimed at ensuring the fullest protec­
tion possible of the weaker party in the proceedings, i.e. the insured person, other 
person whose rights and obligations are affected by the decision appealed against, 
and the interested party (the definition of a party in such proceedings is discussed 
below). However, for objective reasons these postulates are not always reflected 
in reality, which applies in particular to the postulate of the speed of the pro­
ceedings, which today, as a consequence of a serious undercapacity of courts of 
social insurance, are protracted over years. 

3. The definition o  a case g social e 

According to the instructions contained in Article 476 (2) of the Code of 
Civi l Procedure cases related to social insurance are those, in which an appeal 
against a decision by pension-awarding authorities has been submitted, concern­
ing: 
1) social insurances and family insurance; 
2) old-age pensions and annuities; 
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3) othe r benefit s fallin g unde r the competenc e of the Socia l Insuranc e Agency , 

and 

4) benefit s to whic h person s are entitle d as a resul t of accident s and illnesse s 

relate d to militar y servic e or servic e in Civil Militia 3 or Priso n Service . 

Unde r Articl e 476 (3) of the Cod e of Civi l Procedur e cases relate d to 

socia l insuranc e are also thos e initiate d as a resul t of the failur e on the par t of 

a pension-awardin g authorit y to issu e a decisio n in du e tim e and thos e in whic h 

an appea l has been submitte d agains t a verdic t by a provincia l team fo r rulin g on 

the leve l of disabilit y and cases fo r claim s fo r lega l relation s betwee n member s of 

ope n old-ag e pensio n fund s or thei r authorities . 

Th e scop e of cases examine d in the proceeding s on the scop e of socia l 

insurance s is thu s extraordinaril y wide . Thi s categor y doe s no t include , amon g 

others , cases fo r establishin g the performanc e of force d labou r fo r the benefi t of 

the Thir d Reic h fo r obtainin g by the intereste d part y the righ t to draw a financia l 

benefi t fro m the Authorit y fo r Veteran s and Persecute d Person s and compensa ­

tion s fo r the abov e fro m the Federa l Republi c of German y (Suprem e Cour t deci ­

sio n o f 17 Januar y 2001, II UZ 140/00, publishe d in O S N A P [Suprem e Cour t 

Jurisprudence ] — interp . 2001/12/13). Cases relate d to socia l insuranc e wil l also 

no t includ e thos e fo r the issuanc e of a certificat e on the paymen t of contribution s 

fo r socia l insuranc e (Suprem e Cour t decisio n of 5 Januar y 1998, II U K N 470/97, 

O S N A P i U S 1998, no 22, ite m 670) 

Thus , a case relate d to socia l insuranc e mus t cumulativel y meet two 

requirements , i.e. it has to be initiate d by an appea l agains t a decisio n by a pen ­

sion-awardin g authorit y and cove r decision s concernin g the subjec t define d 

exhaustivel y in Paragrap h 2 Subparagraph s 1-4 and Paragrap h 3 of Articl e 476 of 

the Cod e o f Civi l Procedure. 4 

Th e subjec t of decision s issue d by pension-awardin g authoritie s subjec t to 

appea l is regulate d in laws and specifi c regulations . Example s of thos e include : 

- socia l insurance s — Law of 13 Octobe r 1998 on the socia l insuranc e syste m (OJ 

No 137, ite m 887, as amended) ; 

- sickness , car e and upbringin g allowance s — Law of 1 Decembe r 1994 on sick ­

ness , car e and upbringin g allowance s (unifor m text , OJ of 1998 No 102, item 

651, as amended) ; 

- Famil y insuranc e — Law of 28 Novemebe r 2003 on famil y benefit s (OJ No . 228, 

ite m 2255, as amended) ; 

- sicknes s insuranc e — Law of 25 Jun e 1999 on financia l benefit s fro m socia l 

insuranc e in the case of sicknes s and maternit y (OJ No 60, ite m 636); 

- acciden t insuranc e — Law of 30 Octobe r 2002 on socia l insuranc e in case of 

accident s at wor k and professiona l illnesse s (OJ No 199, ite m 1673, as amend ­

ed), and 

- old-ag e pension s and annuitie s — Law of 17 Decembe r 1998 on old-ag e pen ­

sion s and annuitie s fro m the Socia l Insuranc e Fun d (unifor m text OJ 2004 No . 

39, ite m 353)5. 

3
WX w the Police. 

4
Y Z [ \ ] ^ _ ` ] , ac d e gh i j , J�drzejewska, Comments to the Code of Civil Procedure,k l m , 2000, 
p. 838. 

5 Op. cit. p. 839. 
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4. The n o p q r q s q t r  op  a u o r v q t r w x y x z n q r g authorit y 

x r d the q r v { z o d 

The decisio|  a|  appeal }~}•|€ t which marks the •|€•••‚••ƒ |  o„  the case 
related to social

•|€‚ … }| †‡ s must be issued by a ˆ‡ |€•ƒ| ‰ } Š } …‹ •|
g authority . 

Œ| ‹ ‡ r  the Code o„  Civi l Procedure the „ƒ••ƒ Š •| g are ‚| ‹‡… €•ƒƒ d as such: 
1) ƒ … ~}|• Ž }••ƒ|} l ‚|•• s o„  the Social • |€‚ … }| † e • ~ ‡ | † y ‹‡ „•| ‡ d i|  the ˆ… ƒ ‘ •€•ƒ| s 
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Civi l Procedure apply on separate proceedings in cases concerning social insur­
ance only in respect of the date and rules of appeal.9 

5. The  o  a party i s i  cases 
g social e 

A highly interesting issue, in terms of both the doctrine and practice, is 
that of the definition of a party in proceedings in cases concerning social insur­
ance, in particular of a party submitting an appeal against a decision by a pension-
awarding authority since the defendant in either case is the same, i.e. a pension-
awarding body. 

Under Article 477" (1) of the Code of Civil Procedure, the parties are the 
insured person, other person whose rights and obligations are affected by the 
decision appealed against, a pension-awarding authority and the interested party. 

The Code of Civil Procedure, as discussed above, in Article 476 (5) (2) 
contains a definition of an insured person for the purposes of proceedings in 
cases concerning social insurance. An interesting matter is still defining of the 
term of the "person whose rights and obligations are affected by the decision 
appealed against". This wil l be mostly the person, for whom the decision produces 
legal consequences.10 In relation to such a person a pension-awarding body issues 
a decision, acting without their motion. The following are examples: 
- a decision issued in a case for establishing the existence of insurance and the 

obligation to pay contributions thereunder; 
- a decision concerning the rate of contributions; 
- a decision concerning the establishment of the right to family pension of 

a deceased old-age pensioner and an annuity recipient who used to draw a fam­
ily benefit; 

- a decision on the termination of benefit issue; 
- a decision on the obligation to return undue benefits drawn; 
- a decision on the award of the right to draw higher benefits following the asser­

tion of a mistake by a pension-awarding authority11, and 
- the persons whose rights and obligations are affected by the decision appealed 

against wil l also include the wife of a partner obliged to pay, out of the joint 
property of spouses, overdue health insurance benefits and return unduly 
received benefits (a Supreme Court resolution of 5 Apri l 1995, II UZP 9/95, 
published in OSNAPiUS 1995, no 18, item 231). 

The definition of an interested party is contained in Article 477" (2) of 
the Code of Civil Procedure. Under this provision an interested party is a person, 
whose rights and obligations depend on the settlement of a case concerning social 
insurance. An interested party is differentiated from an insured person and other 
person whose rights and obligations are affected by the decision appealed against 

9 Op. cit. 
10 The Code of Civil Procedure. Comments, Vol. II, K. Piasecki (Ed.), CH Beck, Warsaw, 

2000, p. 150. 
1 1

¯ ° ± ² ³ ´ µ ¶ ³ , · ¹̧º»¼ ½¾ , J�drzejewska, Comments to the Code of Civil Procedure,¿ À Á , 2000, 
p. 854-855. 
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mainly by the fact that such a person is not the addressee of an administrative 
decision quoted in that decision as a party of the proceedings before a social 
insurance authority12. Example interested parties include: 
- an employer, a principal, a person conducting a business activity in co-operation 

with close family members — in cases pending on a motion by persons per­
forming employment concerning the establishment of an insurance, its scope or 
assessment of the contribution base and vice versa; 

-persons performing employment — in cases pending on a motion by the 
employer, principal or using the co-operation in cases concerning the establish­
ment of an insurance; 

- entities obliged to pay out compensations — in cases concerning disability pen­
sions as a result of an accident at work, professional illness or an accident or il l ­
ness related to military service, service in the police or in the Prison Service, and 

- persons entitled to draw family pension who for various reasons have been over­
looked in the proceedings concerning the establishing the right to draw such 
a benefit. 

6. s 

As indicated above, proceedings in cases concerning social insurance are 
characterised by a number of peculiarities markedly different from actions pend­
ing under the general trial regulations contained in the Code of Civil Procedure, 
mainly relating to a unique two-step nature of such proceedings, its first quasi 
part being proceedings before the pension-awarding authority taking place under 
administrative procedure while the other under judicial procedure. It should be 
stressed, however, that, the role played by the court during proceedings in cases 
concerning social insurance differs significantly from judicial control of adminis­
trative decisions performed by the Supreme Administrative Court as proceedings 
in cases concerning social insurance the court examines not just the legality but 
also grounds of the decision by the pension-awarding authority appealed 
against13. 

A student, member of the law section, who is only beginning to take part 
in the programme has generally speaking no knowledge of this specificity of such 
proceeding. ÂÃ t ending their apprenticeship they can boast of a rich theoretical 
and practical competence concerning the legal substance and procedural regula­
tory framework related to the matter of social insurance. As these are matters 
having a high social significance it seems that one is entitled to say that in that 
respect the clinic has its contribution in shaping the legal awareness of Polish soci­
ety, of both its clients, who can receive assistance and legal advice at the clinic and 
students of law, who in the future are going to shape Polish legal order and imple­
ment in practice the provisions of the Polish law. 

As far as proceedings in cases concerning social insurance are concerned, 
the clinic is one of the few centres specialising in such cases and so can be 

1 2 Op. cit. 
13 The Code of Civil Procedure. Comments, Vol. II , K. Piasecki (Ed.), CH Beck, Warsaw, 

2000, p. 105. 
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doubtlessly considered an information disseminator and provider of comprehen­
sive assistance in such cases. Another facet of the specificity of the clinic is one 
extraordinary reason for its activities, i.e. an awareness of both the students and 
supervisors of the labour law section that they offer help to persons who fre­
quently find themselves at a highly difficult stage in their lives, where their future 
is determined only by the commitment and knowledge of the students and the 
supervisors. 
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Ìàãäàëåí à Õîëåâà-Êëèìýê 
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Î Î
Ø

Æ Í Ô Æ Ì Æ Ç Å ß 

1. Âñòóïëåíèå 

Ó÷àñòâóÿ â ó÷åáíî ì  ãîäó 1999/2000 â ïðîãðàìì å Óíèâåðñèòåòñêîé 
Þðèäè÷åñêîé Êîíñóëüòàöèè ßãåëëîíñêîãî  Óíèâåðñèòåòà, à çàòåì  â 
ñëåäóþùåì  ó÷åáíî ì  ãîäó ÿâëÿÿñü àññèñòåíòêîé Ñåêöèè òðóäîâîãî  ïðàâà, ÿ 
çàìåòèëà, ÷òî  áîëüøèíñòâî  äåë â ïðåäåëàõ äåÿòåëüíîñòè íàøå é Ñåêöèè 
êàñàåòñÿ ñîöèàëüíîã î  îáåñïå÷åíèÿ. ß ñ÷èòàþ, ÷òî  ïðè÷èíî é ýòîé ñèòóàöèè 
ÿâëÿåòñÿ ñïåöèôèêà äåë ï î  ñîöèàëüíîì ó îáåñïå÷åíèþ , ñâÿçàííàÿ ñ êðóãîì 
ñóáúåêòîâ, à òàêæå ñ íîâûì è ïðàâîâûì è àêòàìè è íîâåëëàìè , 
ïîÿâèâøèìèñ ÿ â çàêîíîäàòåëüñòâå â ïîñëåäíå å âðåìÿ. 

Ëèöà îáðàùàþùèåñ ÿ â Êîíñóëüòàöèþ  ÿâëÿþòñÿ ïðåäñòàâèòåëÿìè 
îáùåñòâåííî é ãðóïïû , îòëè÷àþùåéñÿ èñêëþ÷èòåëüíîé íåïðèñïîñîáëåí ­
íîñòü þ  ê æèçíè è îòñóòñòâèåì  âîçìîæíîñò è çàùèòû ñâîèõ ïðàâ, õîòÿáû 
èç-çà îòñóòñòâèÿ ôèíàíñîâû õ ñðåäñòâ í à ïðîôåññèîíàëüíó þ  þðèäè÷åñêóþ 
ïîìîùü . Ýòà ñèòóàöèÿ ÿâëÿåòñÿ ñëåäñòâèåì  ôàêòà, ÷òî  ñóáúåêòîì  â äåëàõ 
èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ îáû÷í î  ÿâëÿåòñÿ ëèöî , èñïîëíèâøå å 
ïðåäïîñûëê è îäíî é èç òàê íàçûâàåìû õ „ñèòóàöèé ñòðàõîâî÷íîã î  ðèñêà", 
ò.å. áîëåçíè , ñòàðîñòè èëè íåñ÷àñòíîãî  ñëó÷àÿ í à ðàáîòå. Â áîëüøèíñòâå 
ñëó÷àåâ îí è í å èìåþ ò äàæå îñíîâíî é èíôîðìàöè è í à òåì ó ïîëàãàþùèõñ ÿ 
èì  ïðàâ, à òàêæå í à òåì ó ïðàâèë ïðîèçâîäñòâà â äåëàõ èç îáëàñòè 
ñîöèàëüíîã î  îáåñïå÷åíèÿ. 

Ëèöà îáðàùàþùèåñ ÿ â Êîíñóëüòàöèþ  â ýòèõ äåëàõ îáû÷í î  ïðèõîäÿ ò 
ê íà ì  òîãäà, êîãäà èõ äåëà óæå íàõîäÿòñÿ â ôàçå ïðîèçâîäñòâà, êîãäà 
Îáùåñòâåííî å ñòðàõîâîå îáùåñòâî  èëè äðóãàÿ ñòðàõîâàÿ êîìïàíèÿ , 
ïðèíÿë à ðåøåíèå îòêàçûâàþùåå èì  â ïðèçíàíè è ïðàâà í à âûïëàòó ïîñîáè ÿ 
èëè ëèøàþùå å èõ ïîñîáè ÿ âûïëà÷èâàåìîã î  äî  ñèõ ïîð . Ñëåäóåò ïîìíèò ü î 
òîì , ÷òî  â áîëüøèíñòâå ñëó÷àåâ ïîñîáè ÿ âûïëà÷èâàåìû å ñòðàõîâûì è 
îáùåñòâàì è ÿâëÿþòñÿ åäèíñòâåííû ì  ñðåäñòâîì  ñóùåñòâîâàíèÿ òàêèõ 
ëþäåé. 

Â òåïåðåøíåé ñèòóàöèè ïîëüñêî é ýêîíîìèè , êîãäà óðîâåí ü 
áåçðàáîòèöû ïðèáëèæàåòñÿ ê îòìåòê å 20%, òàêèå ëþäè ëèøåííû å 
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ïîñîáèÿ , í å èìåþ ò îñîáåííû õ øàíñî â íàéòè êàêóþ-ëèáî  ðàáîòó, ÷òî 
îáû÷í î  ñâÿçàíî  òàêæå ñ ñîñòîÿíèå ì  èõ çäîðîâüÿ. Ñ äðóãîé ñòîðîíû , 
àäìèíèñòðàòèâíî å ïðîèçâîäñòâî  ïåðåä îðãàíàì è ïðèçíàþùèì è ïîñîáè ÿ 
îòëè÷àåòñÿ öåëûì  ðÿäîì  íàðóøåíèé , îñîáåíí î  â ñëó÷àå ëèö, èíòåðåñû 
êîòîðû õ í å çàùèùàåò ïðîôåññèîíàëüíû é þðèñò. Èìåíí î  â ýòîé îòðàñëè 
ñâîþ  äåÿòåëüíîñòü ðåàëèçóåò Ñåêöèÿ òðóäîâîãî  ïðàâà. Ì û  óñïåøí î 
ïîìàãàå ì  íàøè ì  êëèåíòàì  äîáèâàòüñÿ èõ ïðàâ: ïèøå ì  äëÿ íè õ ïðîåêòû 
îáæàëîâàíèé í à ðåøåíèÿ îðãàíî â ïðèçíàþùè õ ïîñîáèÿ , èñêîâ è äðóãèõ 
ïðîöåññóàëüíûõ äîêóìåíòî â â äåëàõ èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíèÿ. 
Â ïîäãîòàâëèâàåìû õ ìíåíèÿ õ ì û  òùàòåëüíî  îïèñûâàå ì  ïðàâîâî é ñòàòóñ 
íàøè õ êëèåíòîâ è îáúÿñíÿåì , êàêèå ìåð û â äàëüíåéøåì  ñëåäóåò 
ïðåäïðèíÿòü . 

Íåìàëîâàæí à òàêæå ñâîåîáðàçíàÿ ïñèõîëîãè÷åñêàÿ ïîääåðæêà, 
îêàçûâàåìàÿ ñòóäåíòàìè Ñåêöèè òðóäîâîãî  ïðàâà. Î÷åí ü ÷àñòî  âûèãðàí­
íî å äåëî  âîçâðàùàåò êëèåíòàì  — ëþäÿì , êîòîðû å ìíîã î  ïåðåæèëè, âåðó â 
ñïðàâåäëèâîñòü çàêîí à è ÷åëîâå÷åñêóþ  áåñêîðûñòíîñòü. Â êà÷åñòâå 
ïðèìåð à ïðèâåäó äåëî, êîòîðî å ÿ âåëà áóäó÷à ñòóäåíòêîé, ðàáîòàþùåé â 
êîíñóëüòàöèè. Ïîñë å ïðèãîòîâëåíè ÿ îáæàëîâàíèÿ í à ðåøåíèå îðãàí à 
ïðèçíàþùåã î  ïîñîáèÿ , ñóä ïðèçíà ë íàøåì ó êëèåíòó ïîñîáèå , ÷òî  äëÿ íåãî 
îçíà÷àëî  âîçâðàò î ò áåçäîìíîã î  ñóùåñòâîâàíèÿ ê „íîðìàëüíîé " æèçíè. 

2. ë ì í ì î ï ð í ñ ò ï ñ î à ó í ô ñ õ ö ô ÷ ò ï ö à ï î ÷ ð ø ì ì  èç ô ù ø ì ò ï è 
ñîöèàëüíîã î  îáåñïå÷åíèÿ . 

Ïðîèçâîäñòâ î  ï î  äåëàì  èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ 
ÿâëÿåòñÿ îòäåëüíû ì  ïðîèçâîäñòâîì , óðåãóëèðîâàííûì  â ÷àñòè II ðàçäåëå 
VI I çàêîí à î ò 17.11.1964 ã. 1ðàæäàíñêèé ïðîöåññóàëüíûé êîäåêñ (Äç. 3. í ð 43, 
ï . 296 ñ èçì . — Dz. U. Nr 43, poz. 296 ze zm.), âìåñòå ñ ïîëîæåíèÿì è îòíî ­
ñÿùèìèñ ÿ ê ïðîèçâîäñòâó ï î  òðóäîâîì ó ïðàâó. 

Îñíîâíî é öåëüþ  ýòîé ðåãóëÿöèè ÿâëÿåòñÿ îáëåã÷åíèå çàñòðàõîâàí­
íîì ó ëèöó ðåàëèçàöèè ñâîèõ ïðàâ ïåðåä ñóäîì , îáåñïå÷åíè å â òå÷åíèè 
ïðîèçâîäñòâà óñèëåííî é çàùèòû ïðàâ çàñòðàõîâàííîãî , à òàêæå îñâîáîæ ­
äåíèå ïðîèçâîäñòâà î ò èçëèøíè õ ôîðìàëüíîñòå é â ñòåïåíè, ïîçâîëÿþùå é 
áûñòðî  è èñïðàâí î  çàêîíü÷èòü äåëî  ïðàâîìî÷íû ì  ðåøåíèåì  ñóäà áåç 
óùåðáà äëÿ ðåàëèçàöèè ïðîöåññóàëüíûõ ïðàâ ñòîðî í  è íàëè÷íîã î  ñîñòàâà 
ñîîòâåòñòâóþùåãî  îáúåêòèâíî é ïðàâäå1. 

Ýòî  ïðîèçâîäñòâî  îòëè÷àåòñÿ î ò îáùè õ ïîëîæåíè é ãðàæäàíñêîãî 
ïðîöåññóàëüíîãî  êîäåêñà (ã.ï.ê.) ðÿäî ì  ñâîåîáðàçíû õ ÷åðò. Ïðåäåëû íàñòî ­
ÿùåé ñòàòüè í å ïîçâîëÿþ ò îïèñàòü âñå îñîáåííîñò è ýòîãî  ïðîèçâîäñòâà, 
ïîýòîìó , â êà÷åñòâå ïðèìåð à ÿ ïîçâîë þ  ñåáå îïèñàòü òîëüêî  âàæíåéøèå — 
ï î  ìîåì ó ìíåíè þ  — îñîáåííîñòè . 

Îäíî é èç îñîáåííîñòå é ÿâëÿåòñÿ òî , ÷òî  çàñòðàõîâàííîå ëèöî , òàêæå 
êàê è ðàáîòíèê äîáèâàþùèéñ ÿ èñïîëíåíè ÿ åãî  ïðàâ èç îáëàñòè òðóäîâîãî 
ïðàâà, í å îáÿçàí  âíîñèò ü ñóäåáíóþ  îïëàòó . Ðàñõîäû ñâÿçàííû å ñ ïðîöåññó-

Ãðàæäàíñêèé ú û ü ý þ ÿ ÿ  � � � � � é êîäåêñ . Êîì ìåíòàð èé . Ò II . ðåä. Ê. Piaseckiego, CH 
Beck, W-wa 2000 s. 100. 
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Ê� �� � 	 
 � �� �
� � ���  êîíñóëüòàöèè  êàê ñòîðîíà ïðîèçâîäñòâà ïî  äåëàì... 

àëüíûì è äåéñòâèÿìè ï î  äåëàì  èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ 
ïîêðûâàåòñÿ ñ áþäæåòà ãîñóäàðñòâà (ñòàòüÿ 463 § 1 è 3 ã.ï.ê.). Ïðèíèìà ÿ âî 
âíèìàíè å ñðåäíèé óðîâåí ü ôèíàíñîâû é ëèö îáæàëîâûâàþùè õ ðåøåíèÿ 
îðãàíî â ïðèçíàþùè õ ïîñîáèÿ , ýòà ñòàòüÿ î÷åí ü ÷àñòî  îòêðûâàåò áóäóùèì 
èñòöàì  ïóòü ê ñóäåáíîé ðåàëèçàöèè ñâîèõ ïðàâ. 

Ïðîöåññóàëüíû ì  ïðåäñòàâèòåëåì  çàñòðàõîâàííîãî  ìîæå ò òàêæå 
ÿâëÿòüñÿ2 ïðåäñòàâèòåëü ïðîôñîþç à èëè èíñïåêòî ð òðóäà, èëè ïðåäñòà­
âèòåëü îðãàíèçàöèè îáúåäèíÿþùå é ïåíñèîíåðî â è èíâàëèäî â (ñòàòüòÿ 465 
ã.ï.ê.). Îäíàê î  ýòî  í å åäèíñòâåííàÿ ôîðì à ó÷àñòüÿ îáùåñòâåííû õ îðãàíè ­
çàöèé â ýòîì  ïðîèçâîäñòâå. Ñòàòüÿ 462 ã.ï.ê. è îáùè å ïîëîæåíèÿ , â îñîáåí ­
íîñò è ñòàòüÿ 61-63 ã.ï.ê. îïðåäåëÿþ ò òàêæå äðóãèå ôîðì û  ó÷àñòüÿ îáùåñ ­
òâåííû õ îðãàíèçàöèé. 

Çàñòðàõîâàííîå ëèöî , äåéñòâóþùåå áåç àäâîêàêòà èëè þðèñêîí ­
ñóëüòà ìîæå ò âíåñòè îáæàëîâàíèå í à ðåøåíèå îðãàí à ïðèçíàþùåã î 
ïîñîáèå , à òàêæå ñîäåðæàíèå âñåõ îñòàëüíûõ àïåëëÿöèîííû õ ñðåäñòâ è ïðî ­
öåññóàëüíûõ ïèñåì  — óñòíî . Óñòíî å çàÿâëåíèå âíîñèòñÿ â ïðîòîêî ë 
(ñòàñòüÿ 466 ã.ï.ê.). Ñóä ïðèçíàåò íåäåéñòâèòåëüíûìè âñå äèñïîçèòèâíû å 
äåéñòâèÿ çàñòðàõîâàííîãî  ëèöà, òàêèå êàê ñíÿòèå èñêà, âîçðàæåíèå èëè 
âíåñåíèå îáæàëîâàíèÿ, îòðå÷åíèå î ò ïðèòÿçàíèÿ èëè åãî  îãðàíè÷åíèå, 
åñëè ïðèéäåò ê âûâîäó, ÷òî  ýòî  äåéñòâèå íàðóøàåò ñïðàâåäëèâûé èíòåðåñ 
ðàáîòíèêà èëè çàñòðàõîâàííîãî  (ñòàñòüÿ 469 ã.ï.ê.). Â ïðîèçâîäñòâå èç 
îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ äåéñòâóåò çàïðåò çàêëþ÷åíèÿ ìèðñêèõ 
ñîãëàøåíèé, êîòîðû å â ýòîì  ïðîèçâîäñòâå íåäîïóñòèì û  (ñòàñòüÿ 47712 

ã.ï.ê.). 
Îòêëîíåíè å îáæàëîâàíèÿ í à ðåøåíèå îðãàí à ïðèçíàþùåã î  ïîñîáè å 

í å ìîæå ò íàñòóïèòü ï î  ïðè÷èí å íåäîïóñòèìîñò è ñóäåáíîãî  ïðîèçâîäñòâà, 
åñëè êîìïåòåíòíû ì  ï î  äàííîì ó äåëó ÿâëÿåòñÿ äðóãîé îðãàí . Â òàêîì 
ñëó÷àå, ñóä ïåðåäàñò äåëî  äî  ðàññìîòðåíè ÿ ýòîì ó îðãàíó, à ñ âíåñåíèåì 
â ñóä îáæàëîâàíèÿ, â äàëüíåéøåì  ïåðåäàííîã î  êîìïåòåíòíîì ó îðãàíó, 
ñâÿçàíû  òàêèå æå ïîñëåäñòâèÿ, êàê ñ âíåñåíèåì  èñêà (ñòàñòüÿ 464 § 1 i 2 
ã.ï.ê.). Áîëåå òîãî , åñëè ïîäàííî å ïèñüì î  ñîäåðæèò ôîðìàëüíû å 
íåäîñòàòêè, ñóä ïðèçûâàåò ê èõ âîñïîëíåíè þ  òîëüêî  â òî ì  ñëó÷àå, åñëè ýòè 
íåäîñòàòêè íåâîçìîæí î  áóäåò âîñïîëíèò ü â òå÷åíèè îáúÿñíèòåëüíîã î 
ïðîèçâîäñòâà (ñòàñòüÿ 467 § 3). Îäíàê î  åñëè â òå÷åíèè ïðîèçâîäñòâà ï î 
äåëàì  èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ îêàæåòñÿ, ÷òî  âûñòóïàþò 
ñóùåñòâåííû å ìàòåðèàëüíûå íåäîñòàòêè, âîñïîëíåíè å êîòîðû õ â òå÷åíèè 
ïðîèçâîäñòâà ñâÿçàíî  ñî  çíà÷èòåëüíûì è òðóäíîñòÿìè , ïðåäñåäàòåëü ñóäà 
èëè íàçíà÷åííû é íè ì  ñóäüÿ ìîæå ò âåðíóòü äåëî  îðãàí ó ïðèçíàþùåì ó 
ïîñîáè å äëÿ âîñïîëíåíè ÿ ìàòåðèàëîâ ï î  äåëó (ñòàñòüÿ 467 § 4 ã.ï.ê.). 

Öåëüþ  âñåõ îïèñàííû õ óäîáñòâ ÿâëÿåòñÿ ãàðàíòèÿ êàê ìîæí î 
ëó÷øåé çàùèòû áîëåå ñëàáîé ñòîðîí û  ïðîèçâîäñòâà, êîòîðî é ÿâëÿåòñÿ 
çàñòðàõîâàííûé, äðóãîå ëèöî , ÷üèõ ïðàâ è îáÿçàííîñòå é êàñàåòñÿ îáæàëî­
âàííî å ðåøåíèå, à òàêæå çàèíòåðåñîâàííî å ëèöî  (í à òåì ó îïðåäåëåíè ÿ 
ïîíÿòè ÿ ñòîðîí û  áóäåò èäòè ðå÷ü â äàëüíåéøåì) . Îäíàê î  ýòè ïðàâèëà, ï î 
îáúåêòèâíû ì  ïðè÷èíàì , í å âñåãäà èìåþ ò ñâîå îòîáðàæåíèå â äåéñòâè­
òåëüíîñòè — ýòî  çàìå÷àíèå îòíîñèòñ ÿ â îñîáåííîñò è ê ïðàâèëó áûñòðîãî 

2
� � � � å � � � , � å � å � � � � å � � � õ � � � ! � � " å  87 # $ � $ % . 
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��� ��‰� ��ƒ� ��Z����� ��’�“�•�’�“�•�‰� �������� ��„���•���‹����� �

�p�•�“�†�‘�‰� � ��‘�†�™�†�Ž�‰�Š� ��‰�ˆ�…�•�ƒ�•�†�•�œ�–� ��•�‘�„�•�Ž�•�•�‰� ��•�‘�‰�’�”�‡�…�•�Ÿ�š�‰�•�‰� ��•�•�’�•�‚�‰�†�	� �
�•�•�…�Œ�†�‡�•�š�‰�–� ��•�‚�‡�•�Œ�•�ƒ�•�Ž�‰�Ÿ�	� ��•�•�‘�†�…�†�Œ�†�Ž�•� ��ˆ�•�‹�•�Ž�•�•�‰� ��‰� ��…�‘�”�„�‰�•�‰� ��Ž�•�‘�•�•�“�‰�ƒ�

�Ž�œ�•�‰� ��•�‹�“�•�•�‰��� ��h� ��‹�•�˜�†�’�“�ƒ�†� ��•�‘�‰�•�†�‘�•� ��•�•�‡�Ž�•� ��•�‘�‰�ƒ�†�’�“�‰��� �

��� ��g� ��ƒ�v�‡�ˆ�„�”�•�{�{� ��x�†�{� ‚�”� ��m�„�•�~�Œ�~�~�
� �
��

& ' ( ) * + , - * , . /0 12 ,- * , J�drzejewska 3 4 1 5 ( 6 7 8 ' z do Kodeksu 9 1 , 7 : 9 1 2 8 6 * a );2*<6(=1 " 
PW N  2000, c. 838. 
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>? @A B C DE @F @GA H IJ K  êîíñóëüòàöèè êàê ñòîðîíà  ïðîèçâîäñòâà  ïî äåëàì... 

- ï î L M O L P Q O R þ  ê S L T R U V W O X ì S M Y U Z L [ \ U ì  — ] U \ L í  î ò ^ 3 îêòÿáð ÿ ^__ 8 ã. 
î  ñèñòåì å S L T R U V W O X Z  ñòðàõîâî ê ` a b . U. N r ^ cd , e f b . 88d b g b h i j , 

- ï î  îòíîøåíè þ  ê S Q k Q l O L k ó  ñòðàõîâàíè þ  — çàêî í  î ò 28 íîÿáð ÿ 2003 ã. î 
ñåìåéíî ì  ïîñîáè þ ` a b

. U. N
r
 228,

e f b
. 2255

b g b h j
, 

- ï î  îòíîøåíè þ  ê ñòðàõîâê å â ñëó÷àå áîëåçí è — çàêî í  î ò 25 R þ O ÿ ^__ 9 ã. 
î  äåíåæíû õ ïîâèííîñòÿ õ èç S L T R U V W O L é ñòðàõîâê è â ñëó÷àå áîëåçí è è 
ìàòåðèíñòâ à

` a b
. U. N

r
 60,

e f b
. 636), 

- ï î  îòíîøåíè þ  ê ñòðàõîâê å î ò íåñ÷àñòíû õ ñëó÷àå â — çàêî í  î ò 30 îêòÿáð ÿ 
2002 ã. î S L T R U V W O L ì  îáåñïå÷åíè è ïð è íåñ÷àñòíû õ ñëó÷àÿ õ í à ðàáîò å è 
ïðîôåññèîíàëüíû õ çàáîëåâàíè é

`
m

g
n o m p

g
q s . a b . U. N r

^_ _ , e f b . ^ t
d c j

, 
- ï î  îòíîøåíè þ  ê ïåíñèÿ ì  è èíâàëèäíû ì  ïîñîáèÿ ì  — çàêî í  î ò ^

d
 äåêàáð ÿ 

^__ 8 ã. î  ïåíñèÿ õ è ïîñîáèÿ õ èç Ôîíä à S L T R U V W O L é ñòðàõîâê è (ïîëíû é 
òåêñò

a b
. U. 2004, s

r
 39,

e f b
. 353

b g b h j i

5 

4. Îïðåäåëåíè å îðãàí à ïðèçíàþùåã î  ïîñîáèÿ . 

Ð Q P Q O R Q , îáæàëîâàíè å êîòîðîã î  ÿâëÿåòñ ÿ íà÷àëî ì  äåë à èç îáëàñò è 
S L T R U V W O L ñ î  îáåñïå÷åíè ÿ âûäàåòñ ÿ îðãàíî ì u Y R ] O U þ v R ì  ïîñîáèÿ . Ñîãëàñ ­
í î  ãðàæäàíñêîì ó u Y L T Q S S

ó
U V W O L

k ó êîäåêñó , îðãàíàì è w
M R

k è x
[ V

x
þ M S

x : 
^ ) îòäåë û y z

v Q S M [ Q O O L ñ î  ñòðàõîâà÷íîã î L
z

v Q S M [ à L u Y Q
{

Q V
|

O O X å â ñòà­
òüÿõ î  ñèñòåì å S L T R U V W O X õ îáåñïå÷åíèé , óïîëíîìî÷åí û  âûäàò ü ðåøåíè ÿ 
ï î  äåëà ì  ïîâèííîñòåé , 

2) L Y ñ U O R ] U T R L O O X å Q
{

R O R T û  æåëåçíîäîðîæíîã î  ïðåäïðèÿòèÿ , 
3) âîåííû å ïåíñèîííû å îðãàíû , à òàêæå ïåíñèîííû å îðãàí û  âåäîìñòâ à 

âíóòðåííè õ äåë è þ S M R T R R , êîìïåòåíòíû å â âûäà÷ è âûøåóïîìÿíóòû õ 
ðåøåíèé , à òàêæå Ïðåçèäåíò à Çåìëåäåëü÷åñêîã î L

z
v Q S M [ Q O O L ñ î  ñòðàõî ­

âî÷íîã î L
z

v Q S M [ à (ñòàñòüÿ } d 6 ~  4 ã.ï.ê.). 
Çàñòðàõîâàííûì , ñîãëàñí î  ï îëîæåíèÿ ì  çàêîíà , ÿâëÿåòñ ÿ V R T î 

S M U Y U þ v Q Q S
x : 

à) ïîëó÷èò ü ñâî þ  ïîâèííîñò ü èç S L T R U V W O L ñ î  îáåñïå÷åíè ÿ èëè ñåìåéíî é 
ñòðàõîâêè , ïåíñè è èëè ïîñîáèÿ , 

á) îïðåäåëèò ü S
ó

v Q S M [ L [ U O R å ñòðàõîâîã î  îáÿçàòåëüñòâà , åãî  äèàïàçîí à èëè 
âåëè÷èí û  âçíîñà , 

â) ïîëóèò ü ïîâèííîñò ü â ñëó÷àå êîòîðî ì  êîìïåòåíòí î
y z

v Q S M [ Q O O L å ñòðà ­
õîâî å L

z
v Q S M [ L , 

ã) ïîëó÷èò ü \ L
k

u Q O S U T R þ  â ñëó÷àå íåñ÷àñòíîã î  ñëó÷àÿ èëè áîëåçí è 
ñâÿçàííî é ñ âîåííî é ñëóæáî é èëè ñëóæáî é â •€ • ‚ƒ• „…† ‡̂ ‰Š ‹Š ŒŠ Š

6 èëè 
Ò

þ Y Q
k

O L é ñëóæáå (ñòàñòüÿ } d 6 ~  5 ïê ò 2 ã.ï.ê.) 
Ñëåäóå ò îòìåòèòü , ÷òî  â ìàòåðèàëüíî ì  ïðàâ å îòñóòñòâóå ò L

z
v Q Q , 

ïîëíî å îïðåäåëåíè å çàñòðàõîâàííîã î V R T U . Âûøåóïîìÿíóòî å îïðåäåëåíè å 
ñôîðìóëèðîâàí î  èíñòðóìåíòàëüíî , í à ïîòðåáíîñò è ïðîèçâîäñòâ à ï î 
äåëà ì  èç îáëàñò è S L T R U V W O L ñ î  îáåñïå÷åíèÿ • . 

5 Op. cit., Ž . 839. 
ü  Ñì . çàì . 3 
7 Ñì . çàì  4 
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Ñòàòóñ çàñòðàõîâàííîãî  ìîæå ò ïîëó÷èò ü òàêæå ïðåäïðèÿòèå, 
êîòîðî å îáæàëîâàëî  ðåøåíèå îðãàí à ïðèçíàþùåã î  ïîñîáè ÿ óñòàíàâëèâà­
þùåã î  âåëè÷èíó âçíîñî â í à ñîöèàëüíóþ  ñòðàõîâêó (ñì. : ðåøåíèå Âåðõî­
âíîã î  ñóäà î ò 19.10.1994 ã., II UZP 21/94, îïóáë . OSNAPiUS 1994, nr 12, poz. 
197). 

Çàñòðàõîâàííûì  ÿâëÿåòñÿ òàêæå ëèöî , í à êîòîðî å ïîñë å ñìåðòè 
çàñòðàõîâàííîãî  ïåðåøëî  — í à îñíîâàíè è îñîáåííîã î  ïîñòàíîâëåíè ÿ çàêî­
í à ïðàâî  ñîöèàëüíî é ñòðàõîâêè, îäíàê î  ñëåäóåò îòìåòèòü, ÷òî  êàê ïðàâèëî , 
êàê ëè÷íû å ïðàâà îí è í å ïåðåõîäÿò í à íàñëåäíèêî â çàñòðàõîâàííîãî , í å 
âõîäÿò â ñîñòàâ íàñëåäñòâà è èõ íåëüçÿ ïåðåíîñèò ü ïî ä èíû ì  ïðåäëîãîì 8. 

Çàñòðàõîâàííûì  í å ÿâëÿåòñÿ ëèöî  èìåþùå å ñòðàõîâêó í à çäîðîâüå, 
ïîñêîëüê ó ýòà êàòåãîðèÿ í å óïîìÿíóò à â ñòàñòüå 4765 ïê ò 2 ã.ï.ê., áîëåå 
òîãî , ñîãëàñíî  ñòàñòüå 147 çàêîí à î ò 6.02.1997 ã. î  âñåîáùåé ñòðàõîâêå í à 
çäîðîâüå (Dz. U. Nr 28, poz. 153 ze zm.), â äåëàõ âîçáóæäåííû õ îáæàëîâà­
íèå ì  ðåøåíèÿ êàññû áîëüíû õ ïðèìåíÿþòñ ÿ ïîëîæåíè ÿ ãðàæäàíñêîãî 
ïðîöåññóàëüíîãî  êîäåêñà î á îòäåëüíî ì  ïðîèçâîäñòâå â äåëàõ èç îáëàñòè 
ñîöèàëüíîã î  îáåñïå÷åíèÿ, òîëüêî  îòíîñèòåëüí î  ñðîêî â è àïåëëÿöèîííû õ 
ïðàâèë9. 

5. Îïðåäåëåíè å ñòîðîí û  ïðîèçâîäñòâà ï î  äåëàì 
èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ 

Î÷åí ü èíòåðåñíî é ïðîáëåìî é êàê ñ òåîðåòè÷åñêîé, òàê è ñ 
ïðàêòè÷åñêîé òî÷êè çðåíèÿ ÿâëÿåòñÿ îïðåäåëåíè å ïîíÿòè ÿ ñîòîðí û 
ïðîèçâîäñòâà ï î  äåëàì  èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíèÿ, îñîáåíí î 
îïðåäåëåíè å ñîòðîí û  îáæàëûâàþùåé ðåøåíèå îðãàí à ïðèçíàþùåã î 
ïîñîáèÿ , ïîñêîëüê ó îòâåò÷èêîì  â ýòèõ ñèòóàöèÿõ âñåãäà áóäåò îðãàí 
ïðèçíàþùè é ïîñîáèÿ . 

Ñîãëàñíî  ïîëîæåíè þ  ñòàñòüè 477" § 1 ã.ï.ê., ñòîðîíàì è ÿâëÿþòñÿ 
çàñòðàõîâàííûé, äðóãîå ëèöî , ÷üèõ ïðàâ è îáÿçàííîñòå é êàñàåòñÿ 
îáæàëîâàííî å ðåøåíèå, îðãàí  ïðèçíàþùè é ïîñîáè ÿ è çàèíòåðåñîâàííûé . 

Ãðàæäàíñêèé ïðîöåññóàëüíûé êîäåêñ, êàê óæå óïîìèíàëîñü , 
ñîäåðæèò â ñòàñòüå 476 § 5 ïê ò 2 îïðåäåëåíè å çàñòðàõîâàííîãî  ëèöà, í à 
ïîòðåáíîñò è ïðîèçâîäñòâà ï î  äåëàì  èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíèÿ. 
Èíåðåñíî é ïðîáëåìî é ÿâëÿåòñÿ îïðåäåëåíè å ïîíÿòè ÿ žŸ  ¡¢£ ¤¥  ¦ §¨©ª  

î «¬­ ®̄̄ î °±²³ ´® °®²±°¬ î «µ ®¶î · ®̄̄î ² ¸ ²¹ ²¯ º ²»¼  Â ïåðâóþ  î÷åðåäü ýòî 
ëèöî , ï î  îòíîøåíè þ  ê êîòîðîì ó ðåøåíè å èìåå ò íåïîñðåäñòâåííî å 
ïðàâîâû å ïîñëåäñòâèÿ1 0. Ï î  îòíîøåíè þ  ê ýòîì ó ëèöó îðãàí  ïðèçíàþùè é 
ïîñîáè å ïðèíèìàå ò ðåøåíèå áåç åãî  çàÿâëåíèÿ. Ïðîèëëþñòðèðîâàò ü ýòî 
ìîãó ò ñëåäóþùèå ïðèìåðû : 
- ðåøåíèå âûäàííî å â äåëå ï î  îïðåäåëåíè þ  ñóùåñòâîâàíèÿ ñòðàõîâêè è 

îáÿçàííîñò è îïëà÷èâàíè ÿ ñòðàõîâûõ âçíîñîâ , 

8 Op. cit. 
4 Op. cit. 
1 11

½ ¾ ¿ À Á ¿ Â Ã Ä Å é Æ ¾ Ç È É Ã Ã Ë ¿ Í Î Â Ï é Ä Ç Á É Ä Ã . Ñ Ç Ó Ó É Â Ô ¿ ¾ Å é . Ò II . ¾ É Á . Ê. ÕÖ×ØÙÚÛÖÙÜÝ , C Þ

ßàáâ , W-wa 2000 ã . 150. 
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äæç è êë ì íç ïç ð èò ôö÷  êîíñóëüòàöèè êàê ñòîðîíà  ïðîèçâîäñòâà ïî  äåëàì. 

- ðåøåíèå êàñàþùååñÿ âåëè÷èíû  âçíîñîâ , 
- ðåøåíèå êàñàþùååñÿ îïðåäåëåíè ÿ ïðàâà ñåìåéíîã î  ïîñîáè ÿ îñòàâøåãîñÿ 

ï î  ñêîí÷àâøåìñ ÿ ïåíñèîíåð å è èíâàëèäå, êîòîðû é äîïîëíèòåëí î 
ïîëó÷à ë ñåìåéíî å ïîñîáèå , 

- ðåøåíèå î  ïðåêðàùåíè è âûïëà÷èâàíèÿ ïîâèííîñòåé , 
- ðåøåíèå î á îáÿçàòåëüñòâå âîçâðàòà íåçàêîíí î  ïîëó÷åííû õ ïîâèííîñòåé , 
- ðåøåíèå î  ïðèñóæäåíèè ïðàâà í à áîëåå âûñîêèå ïîâèííîñòè , â ñëó÷àå 

îïðåäåëåíè ÿ îøèáê è îðãàí à ïðèñóæäàþùåãî  ïîñîáèå 1 1, 
- ê ëèöàì , ÷üèõ ïðàâ è îáÿçàííîñòå é êàñàåòñÿ îáæàëîâàííî å ðåøåíèå 

îòíîñèòñ ÿ òàêæå æåíà òîâàðèùà ïðîñòîã î  òîâàðèùåñòâà, îáÿçàííà ÿ 
îïëà÷èâàòü èç îáùåã î  èìóùåñòâà ñóïðóãîâ çàäîëæåííû õ âçíîñî â í à 
ñîöèàëüíî å îáåñïå÷åíèå, à òàêæå âîçâðàòèòü íåïðàâèëüí î  âûïëà÷åííû å 
ïîâèííîñò è (ñì. : ðåøåíèè Âåðõîâíîã î  ñóäà î ò 5.04.1995 ã., II UZP 9/95, 
îïóáë . OSNAPiUS 1995, nr 18, poz. 231). 

Îïðåäåëåíè å çàèíòåðåñîâàííîã î  ñîäåðæèò, â ñâîþ  î÷åðåäü, ñòàñòüÿ 
47711 § 2 ã.ï.ê. Ñîãëàñíî  êîòîðîé , çàèíòåðåñîâàííû ì  ÿâëÿåòñÿ ëèöî , ÷üè 
ïðàâà è îáÿçàííîñò è çàâèñÿò î ò ðåøåíèÿ äåëà èç îáëàñòè ñîöèàëüíîã î 
îáåñïå÷åíèÿ . Î ò çàñòðàõîâàííîãî  è äðóãèõ ëèö, ÷üèõ ïðàâ è îáÿçàííîñòå é 
êàñàåòñÿ îáæàëîâàííî å ðåøåíèå, çàèíòåðåñîâàííî å ëèöî  îòëè÷àåòñÿ òåì , 
÷òî  í å ÿâëÿåòñÿ àäðåñàòîì  àäìèíèñòðàòèâíîã î  ðåøåíèÿ, îïðåäåëåííî ì  â 
íå ì  êàê ñòîðîí à ïðîèçâîäñòâà ïåðåä îðãàíî ì  ñîöèàëüíîã î  îáåñïå÷åíèÿ 1 2. 
Íàïðèìåð , çàèíòåðåñîâàííûì è ÿâëÿþòñÿ: 
- ðàáîòîäàòåëü, ïîðó÷èòåëü, ëèöî  âåäóùåå êîìåð÷åñêóþ  äåÿòåëüíîñòü 

âìåñòå ñî  ñâîèì è áëèçêèìè — â äåëàõ ï î  çàÿâëåíèþ  èñïîëíèòåë ÿ î á 
îïðåäåëåíè è ñóùåñòâîâàíèÿ ñòðàõîâêè è íàîáîðîò , 

- èñïëíèòåëü — â äåëàõ ï î  çàÿâëåíèþ  ðàáîòîäàòåëÿ, äàþùåãî  ïîðó÷åíè å 
èëè ïîëüçóþùåãîñ ÿ ñîòðóäíè÷åñòâîì , â äåëàõ î á îïðåäåëåíè è ñóùåñòâî­
âàíèÿ ñòðàõîâêè, 

- ñóáúåêòû îáÿçàííû å âûïëàòèòü êîìïåíñàöè þ  — â äåëàõ î á îïðåäåëåíè è 
èíâàëèäíîã î  ïîñîáè ÿ ï î  ïîâîä ó íåñ÷àñòíîãî  ñëó÷àÿ í à ïðåäïðèÿòèè, 
ïðîôåññèîíàëüíî é áîëåçí è ñâÿçàííî é ñ âîåííî é ñëóæáîé, ñëóæáîé â 
Ïîëèöè è èëè Òþðåìíî é ñëóæáå, 

- ëèöà âïðàâå ïîëó÷àòü ñåìåéíî å ïîñîáèå , ï î  êàêèì-ëèáî  ïîâîäà ì  í å 
ïðèñòóïèâøè å ê äåëó î á îïðåäåëåíè è ýòîé ïîâèííîñòè . 

6. Îêîí÷åíè å 

Ïðîèçâîäñòâ î  â äåëàõ èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíèÿ, êàê 
áûëî  ïîêàçàíî , ðÿäî ì  îñîáåííîñòå é îòëè÷àåòñÿ î ò ïðîèçâîäñòâà, ïðîâî ­
äèìîã î  í à îñíîâàíè è îáùè õ ïîëîæåíè é î  ïðîèçâîäñòâå, çàìåùåííû õ 
â Ãðàæäàíñêîì  ïðîöåññóàëüíî ì  êîäåêñå. Ýòè îñîáåííîñò è ïðîÿâëÿþòñ ÿ â 
ïåðâóþ  î÷åðåäü ñóùåñòâîâàíèåì  êàê-áû äâóõ ÷àñòåé ýòîãî  ïðîèçâîäñòâà. 
Ïåðâàÿ ÷àñòü, ýòî  ïðîèçâîäñòâî  ïåðåä îðãàíî ì  ïðèçíàþùè ì  ïîñîáè ÿ — 

ø ù ú û ý ÿ E � ý ,  � �� �E � ý , J�drzejewska � � � � ú � 	 
 ù z do Kodeksu � � E 	 � � � � 
 � ý a û 
� ý �� ú �� " 

PW N  2000 c. 854-855. 

Op. cit. 
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ïðèîñõîäè ò â ðåæèìå àäìèíèñòðàòèâíîã î  ïðîèçâîäñòâà, à âòîðàÿ — 
â ðåæèìå ñóäåáíîãî  ïðîèçâîäñòâà. Îäíàê î  ñëåäóåò îòìåòèòü, ÷òî  ðîëü ñóäà 
â äåëàõ èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíè ÿ çíà÷èòåëüíî  îòëè÷àåòñÿ î ò 
ñóäåáíîãî  êîíòðîë ÿ àäìèíèñòðàòèâíû õ ðåøåíèé Âåðõîâíû ì  Àäìèíèñòðà ­
òèâíû ì  Ñóäîì , ïîñêîëüê ó â ïîèçâîäñòâå ï î  äåëàì  èç îáëàñòè ñîöèàëüíîã î 
îáåñïå÷åíè ÿ ïðîâåðÿåòñÿ í è òîëüêî  ïðàâîìåðíîñòü , í î  òàêæå îáóñëîâëåí ­
íîñò ü îáæàëîâàííîã î  ðåøåíèÿ îðãàí à ïðèçíàþùåã î  ïîñîáèÿ 1 3. 

Ñòóäåíò — ÷ëåí  Ñåêöèè òðóäîâîãî  ïðàâà, íà÷èíà ÿ ó÷àñòâîâàòü 
â ïðîãðàìì å îáû÷í î  í å èìååò íèêàêèõ çíàíè é í à òåìó ýòîãî  ïðîèçâîäñòâà. 
Ï î  îêîí÷àíè è ïðîãðàìì û  ñòóäåíò èìååò áîãàòûå êàê òåîðåòè÷åñêèå òàê 
è ïðàêòè÷åñêèå çíàíè ÿ í à òåìó ìàòåðèàëüíî-ïðàâîâû õ è ïðîöåññóàëüíûõ 
ïîëîæåíèé , ñâÿçàííû õ ñ ñîöèàëüíû ì  îáåñïå÷åíèåì . Â ñâÿçè ñ òåì , ÷òî  ýòà 
ïðîáëåìàòèê à èìåå ò áîëüøî å îáùåñòâåííî å çíà÷åíèå, êàçàëîñü áû, ÷òî 
ìîæí î  ñìåëî  ñêàçàòü, ÷òî  â ýòîì  îòíîøåíè è Þðèäè÷åñêàÿ êîíñóëüòàöèÿ 
âîçäåéñòâóåò í à ïðàâîâóþ  îñâåäîìëåííîñò ü ïîëüñêîã î  îáùåñòâà, êàê 
ñ òî÷êè çðåíèÿ íàøè õ êëèåíòîâ, êîòîðû å â Þðèäè÷åñêîé êîíñóëüòàöèè 
ìîãó ò ïîëó÷èò ü ïîìîù ü è ïîñîâåòîâàòüñÿ, òàê è ñ òî÷êè çðåíèÿ íàøè õ 
ñòóäåíòîâ, êîòîðû å â áóäóùåì  áóäóò ñîçäàâàòü ïîëñêî å çàêîíîäàòåëüñòâî 
è ïðèìåíÿò ü çàêîíû . 

×òî  êàñàåòñÿ äåë èç îáëàñòè ñîöèàëüíîã î  îáåñïå÷åíèÿ, òî  Þðèäè ­
÷åñêàÿ êîíñóëüòàöèÿ ÿâëÿåòñÿ îäíè ì  èç íåìíîãè õ öåíòðîâ, ñïåöèàëèçè­
ðóþùèõñÿ â ýòèõ äåëàõ è, êàê òàêîâóþ, åå ìîæí î  ñ÷èòàòü öåíòðî ì 
ðàñøèðÿþùè ì  èíôîðìàöè þ  è ïðåäîñòàâëÿþùè ì  âñåñòîðîííó þ  ïîìîù ü 
â ýòèõ äåëàõ. Íåîáûêíîâåííî é ìîòèâèðîâêî é ê äåéñòâèþ  êàê äëÿ ñòóäåí­
òîâ, òàê è äëÿ âåäóùèõ Ñåêöèþ  òðóäîâîãî  ïðàâà ÿâëÿåòñÿ òàêæå òî , ÷òî 
ìîæí î  ïîìî÷ ü ëþäÿì , êîòîðû å î÷åí ü ÷àñòî  íàõîäÿòñÿ â òðóäíî é ñèòóàöèè, 
÷üå áóäóùåå ÷àñòî  çàâèñèò òîëüêî  î ò ñàìîîòäà÷ è è çíàíè é ñòóäåíòîâ è ðó­
êîâîäèòåëåé. 
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György Ihnat 

STUDENCKA PORADNIA PRAWNA NA 
 UNIWERSYTECIE W RELACJI 

W 

I. Wprowadzeni e 

System prawny W�gier — co z pewno�ci�  jest wszystkim wiadome — 
nale�y do kr�g u tak zwanych kontynentalnych systemów prawnych. 
W zwi�zk u z tym, w ci�g u swojej historii, system prawniczej edukacji rozwi­
�D�;�c si�  zgodnie z kierunkami zmian w kontynentalnych systemach prawnych. 
A to oznacza, � e podstawowym zadaniem fakultetów prawniczych���<�S�c�I���Q�S�

�E�c�;�>�;�H�C�?� ��M�N�O�>�?�H�N�I�G���D�;�E� ��H�;�D�M�T�?�L�M�T�?�A�I� ��M�J�?�E�N�L�O�G� ��Q�C�?�>�T�S� ��I� ��=�B�;�L�;�E�N�?�L�T�?� ��N�?�I�L�?�

�N�S�=�T�H�S�G��� ��� �I wi�cej mo�na twierdzi� , � e uniwersytety nie uwa�a�c�S� ��M�C�?�<�C�?� ��T�;� �
obowi�zane (i nie uwa�aj�  si�  do tej pory) oferowa�  studentom praktyczne 
umiej�tno�ci , które� ��J�L�T�S�A�I�N�I�Q�;�c�S�<�S� ��C�=�B� ��>�I� ��Q�S�E�I�H�S�Q�;�H�C�;� ��T�;�Q�I�>�O� ��J�L�;�Q�H�C�E�;��� �

�3  przeci�gu ostatniego dziesi�ciolecia mo�na zaobserwowa�  ten­
dencj�  do zbli�ania systemu prawnego anglosaskiego oraz kontynentalne­
go. Na W�grzech (a tak�e w innych pa�stwach systemu kontynentalnego) 
tendencja ta uwidacznia si�  w coraz cz�stszym stosowaniu prawnych me­
chanizmów pochodzenia anglosaskiego, co w efekcie prowadzi do po­
wstania oraz rozwoju nowego, specyficznego systemu prawnego. 

To samo mo�na powiedzie�  o niektórych regulacjach prawnych, a tak­
� e praktyce s�dowej i wreszcie o prawniczej edukacji. Przy czym mówi� c 
o przemianach w edukacji prawniczej mam na my�l i w pierwszej kolejno�ci 
pojawienie si�  niektórych� ��M�S�A�H�;�c�W�Q �wiadcz�cych o wprowadzeniu „praktycz­
nych aspektów" do prawniczego���E�M�T�N�;�c�=�?�H�C�;�����3 ���T�;�E�L�?�M�C�?���J�L�T�?�G�C�;�H���Q���?�>�O�E�;�

�=�D�C� ��J�L�;�Q�H�C�=�T�?�D� ��=�B�=�C�;�c�<�S�G zwróci�  uwag�  na jedn�  z wa�niejszych zmian, 
a w szczególno�ci na pojawienie si�  poradni prawnych. Ta „przemiana" —jak 
wyka� �  dalej — dzi�k i szerokiemu uznaniu i swojemu���J�I�N�?�H�=�D�;�c�I�Q�C�	 zacz��c�;��
si�  intensywnie rozwija�, jednakowo� � ��J�I�T�I�M�N�;�c�S� ��H�C�?�E�N�W�L�?� ��;�M�J�?�E�N�S wymagaj�­
ce opracowania. Na pocz�tek pozwol�  sobie powróci�  do okresu, w którym 
poradnia prawna nie���C�M�N�H�C�;�c�;���D�?�M�T�=�T�?���H�;���1�H�C�Q�?�L�M�S�N�?�=�C�?���)�C�M�T�E�I�F�=�E�C�G����

������
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Zaczynaj�c studia prawa, na pierwszym roku uczyli�my si� � ��Q�S�c�cz ­
nie przedmiotów teoretycznych. Na drugim roku, kiedy przedmioty na­
�<�L�;�c�S���<�;�L�>�T�C�?�D���>�I�A�G�;�N�S�=�T�H�?�A�I���=�B�;�L�;�E�N�?�L�O�	���J�I�Q�M�N�;�c�;���J�I�N�L�T�?�<�;���J�I�M�T�?�L�T�?�H�C�;��
�T�;�E�L�?�M�O���Q�S�E�M�T�N�;�c�=�?�H�C�;���M�N�O�>�?�H�N�W�Q tak�e o aspekty praktyczne. Chcieli�my 
bra� � ��O�>�T�C�;�c� ��H�C�?� ��N�S�F�E�I� ��Q� ��M�?�G�C�H�;�L�C�;�=�B� ����H�;� ��E�N�W�L�S�=�B mo�na tylko przygl�da� 
si�  stosowaniu ustaw i innych regulacji prawnych omawianych na zaj� ­
ciach), ale tak�e w „rzeczywistej" praktyce prawniczej. D��yli�m y w mia­
r�  mo�liwo�c i nie tylko do rozwi�zywania fikcyjnych kazusów, ale do 
�O�>�T�C�;�c�O� ��Q rozwi�zywaniu realnych problemów prawnych. Coraz wi�ce j lu­
dzi���M�N�Q�C�?�L�>�T�;�c�I�	 � e na���Q�M�J�W�c�=�T�?�M�H�S�G���O�H�C�Q�?�L�M�S�N�?�=�C�?� ��N�?�I�L�C�C���D�?�M�N���I���Q�C�?�F�?���T�;��
du� o ni�  jest potrzebne, a przyswajanie „suchych" regulacji i ustaw pro­
wadzi do problemów, których mo�na by unikn� �  poprzez dodanie do teo­
ri i praktyki, obrazuj�cej i� ��>�I�J�?�c�H�C�;�D�cej wiedz�  teoretyczn�. 

Tego rodzaju problemy���Q�S�H�C�E�;�c�S���Q���=�T�;�M�C�?� ��H�;�O�E�C���J�L�;�Q�;� ��=�S�Q�C�F�H�?�A�I�	� �
�D�;�E równie�  pó�niej, przy uczeniu si�  prawa karnego — przy próbach 
ustalania faktów. Wyj�ci e z tej sytuacji� ��<�S�c�I� ��D�?�>�H�I�T�H�;�=�T�H�?�� je�l i mogliby­
�my zobaczy�  jak to wygl�d a w praktyce, przy rozwi�zywaniu rzeczywi­
stych problemów,���Q�S�E�c�;�>�H�C�;���J�L�;�Q�;���C���J�L�I�=�?�M���H�;�O�E�C wi�kszo�c i���L�?�A�O�c���J�L�;�Q�

�H�S�=�B� ��<�S�c�<�S� ��I� ��Q�C�?�F�?� ��<�;�L�>�T�C�?�D� ��?�@�?�E�N�S�Q�H�S�G� ��C� ��` � ��=�I� ��H�C�?� ��G�H�C�?�D wa�ne — 
przyjemniejszym. 

Nast�pnie, przy nauce prawa procesowego (prawa karnego proce­
sowego, administracyjnego prawa procesowego)� ��J�I�Q�M�N�;�Q�;�c�S� ��J�L�I�<�F�?�G�S� �
zwi�zane nie tylko z prawem materialnym, ale tak�e z granicami jego 
praktycznego zastosowania oraz z���Q�c�;�ciwy m stosowaniem i obowi�zywa­
niem norm prawa procesowego. 

�,�I�D�;�Q�C�c�I si�  pytanie: dlaczego nie mo�emy uczy�  si�  prawa proce­
sowego metod�, która uczyni t�  nauk�  nie tylko jasn�  i prost�, ale jedno­
cze�nie przybli� y nas do atmosfery sali s�dowej za po�rednictwem na­
uczania praktycznego? 

III . Kr�t a droga do realizacji 

Studencka poradnia prawna na Uniwersytecie Miszkolckim zosta­
�c�;� ��T�;�c�I�on a w lutym 1999 r. Kiedy� ��T�I�<�;�=�T�S�c�?�G� ��I�A�c�I�M�T�?�H�C�? zwiastuj�ce po­
wstanie poradni, nie���Q�C�?�>�T�C�;�c�?�G���D�?�M�T�=�T�?���=�I� ��I�T�H�;�=�T�;�c� ��N�?�L�G�C�H� ��a�M�N�O�>�?�H�=�E�;��
�E�F�C�H�E�;� ��J�L�;�Q�H�C�=�T�;���� Jednak�e� ��L�T�O�=�C�c�I� ��G�C si�  w oczy, � e� ��<�S�c�I� ��N�I co�  „niezwy­
�E�c�?�A�I���	 gwarantuj�cego nieosi�galne do tej pory mo�liwo�ci . Termin „po­
radnia" jednoznacznie���E�I�D�;�L�T�S�c si�  z praktycznym do�wiadczeniem. 

Pi�ci u czy sze�ciu studentów w grupie oraz� ��Q�S�E�c�;�>�I�Q�=�S�	 pracuj�cy 
jednocze�nie jako prawnicy w Instytucie Nauk Karnych — taki oto� ��<�S�c� �
�M�E�c�;�>� ��J�I�>�M�N�;�Q�I�Q�S�=�B� ��A�L�O�J� ��L�I�<�I�=�T�S�=�B� ��J�I�L�;�>�H�C� ��J�L�;�Q�H�?�D����



Studencka poradnia prawna na Miszkolckim Uniwersytecie w relacji studentów 

Zgodnie z tradycj�  studenckich poradni prawnych, klientami po­
radni� ��G�I�A�c�S by�  tylko osoby nieubezpieczone, które ze wzgl�dów finanso­
wych nie� ��G�I�A�c�S zwróci�  si�  o pomoc prawnika. Jednakowo�  nie wszyscy 
ubiegaj�cy si�  o pomoc powinni� ��M�J�?�c�H�C�;�  ten warunek. Oprócz tego po­
tencjalny klient ma obowi�zek wyrazi�  zgod�  na to, �eby jego spraw�  zaj­
mowali si�  studenci, �eby mogli uczestniczy�  w „rozwi�zywaniu" sprawy 
w miar�  jej rozwoju, �eby studenci mieli dost�p do dokumentów sprawy, 
wiedzieli o faktach i datach. W zamian za przyj�ci e tych warunków, dla 
klienta wyznaczany jest obro�ca, który b�dzie� ��L�?�J�L�?�T�?�H�N�I�Q�;�c���D�?�A�I� ��C�H�N�?�L�?�

�M�S��� ��+�>�J�I�Q�C�?�>�T�C�;�F�H�S���C���J�L�T�S�A�I�N�I�Q�;�H�S���T�;�Q�I�>�I�Q�I obro�ca, a w czasie proce­
su karnego — profesjonalny prawnik, który uczyni wszystko, co mo�liw e 
aby w sposób nale�yty chroni�  interesy i prawa klienta. W taki sposób mo­
�emy obserwowa�  funkcjonowanie konkretnych mechanizmów prawnych, 
bada�  je „od wewn�trz". To jest bardzo pomocne w nauce i rozumieniu 
postanowie�  ustawy karnej procesowej. To quasi uczestnictwo w post�po­
waniu s�dowym nie tylko przybli� a nas do zrozumienia mechanizmów 
�>�T�C�;�c�;�H�C�; s�dów, ale pomaga tak�e poj� �  i� ��T�A�c�bi � � ��L�?�A�O�c�S obowi�zuj�c e 
w relacjach mi�dzy przedstawicielami ró�nych zawodów prawniczych. 
Dzi�k i� ��O�>�T�C�;�c�I�Q�C� ��Q� ��J�L�I�A�L�;�G�C�?� ��J�I�L�;�>�H�C� ��J�L�;�Q�H�?�D mo�emy spojrze�  od we­
wn�tr z na codzienn�  prac�  adwokatów i poczu�  si�  jednym z nich, a tak­
� e przygl�da�  si�  pracy innych przedstawicieli zawodów prawniczych. 

W taki sposób, obserwuj�c i ucz�c si�  zachowania reprezentantów 
konkretnego zawodu prawniczego� ����A�c�W�Q�H�C�?� ��Q� ��=�T�;�M�C�? post�powania s�do­
wego) mo�na poczyni�  interesuj�ce i po�yteczne obserwacje. Mo�emy 
przybli�y �  si�  do rozumienia istoty ich pracy, motywacji, d��e� ,� ��T�;�G�C�c�I�Q�;�

�H�C�;� ��>�I� ��J�L�;�=�S b�d �  w niektórych przypadkach jego braku. 

Uwa�am, � e rola studenckiej poradni prawnej jest ogromna dla 
zrozumienia relacji prawniczych. Przy nauce konkretnych przedmiotów 
prawniczych, mo�emy doj� �  do wielu ciekawych i po�ytecznych wniosków, 
oprócz tych, o których� ��Q�M�J�I�G�H�C�;�c�?�G�	 zestawi�  teori�  z praktyk�  w taki 
sposób, �eby te umiej�tno�ci� ��G�I�A�c�S okaza�  si�  o wiele bardziej potrzebne 
w���J�L�T�S�M�T�c�I�ci , w naszej pracy. 

Wszystkie sprawy, które rozwi�zywali�m y w poradni prawnej to 
sprawy karne. Mo�n a je rozpatrywa�  z kilk u punktów widzenia: z punktu 
widzenia wykonywania praw obro�cy w czasie post�powania s�dowego, 
mo�liwo�c i realizacji praw i ochrony interesów klienta przebywaj�cego 
w areszcie, zestawienia dowodów przedstawionych w �ledztwie i w fazie 
post�powania s�dowego itd. 

Powinienem powiedzie�, i �  osobi�cie preferuj�  nauk�  interakcji 
mi�dz y osobami bior�cymi� ��O�>�T�C�;�c� ��Q s�dowym rozpoznaniu sprawy, jako 
� e uwa�am to za bardziej interesuj�ce i wa�niejsze. Ten fenomen towarzy­
sz�cy post�powaniu s�dowemu i nierozerwalny z nim, rzadko ma na uwa­
dze postronny obserwator i nie zawsze maj�  na uwadze osoby (stosuj�ce 
prawo) bior�cych� ��O�>�T�C�;�c� ��Q post�powaniu. Nauka takich sposobów zacho-
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wa@ A C D e staF  siG  szczególnie istotn�  dla osób stosuj�cych ustaw�. Mam 
na my�l i w szczególno�ci wnioski, do których mo�na doj�� . Rzetelna ana­
liza wspomnianych wy�ej interakcji pomo�e w wypracowaniu opinii na 
ró�norodne tematy — szczególnie te zwi�zane z osobowo�ci�, stanem 
emocjonalnym i statusem���M�J�I�c�?�=�T�H�S�G pods�dnego oraz �wiadków. Jed­
nym���M�c�I�Q�?�G pomo�e w wypracowaniu osobistego wyobra�enia na temat: 
�a�=�T�c�I�Q�C�?�E� ��Q� ��I�<�F�C�=�T�O s�du". 

Dl a nas, studentów prawa, obserwacja tego rodzaju jest po prostu 
wa�na, jako � e za jej po�rednictwem przybli�amy si�  do istoty funkcjono­
wania zawodów prawniczych jako takich. Mo�emy uczy�  si�  na� ��J�L�T�S�E�c�;�

�>�;�=�B�	� ��E�N�W�L�?� ��Q� ��J�L�T�S�M�T�c�I�c i b�dzie mo�na wykorzysta�  w naszej pracy b�d � 
na odwrót — mo�emy sta�  si�  �wiadkami sytuacji, których w� ��J�L�T�S�M�T�c�I�c i 
b�dziemy starali si�  unikn�� . Te obserwacje, a tak�e wnioski, do których 
dojdziemy na ich podstawie, pomog�  zbudowa� � ��T�c�I�on �  mozaik�  typo­
wych zachowa�, które b�dziemy wykorzystywa�  w dalszej naszej pracy. 

Ten fenomen mo�na w pierwszej kolejno�ci opisa�  w fazie post�po­
wania s�dowego. Faza post�powania s�dowego najlepiej ze wszystkich 
ukazuje zwi�zek wyst�puj�c y mi�dzy uczestnikami procesu. Wybór tej, 
a nie innej fazy nie jest zwi�zany z ograniczeniami procesowymi, zgodnie 
z którymi nie mamy prawa uczestniczy�  w� ��J�I�T�I�M�N�;�c�S�=�B� ��?�N�;�J�;�=�B� ��J�L�I�=�?�M�O� �
���=�B�S�<�; � e w wyj�tkowyc h okoliczno�ciach, jak np. w czasie spotkania 
w wi�zieni u z jednym z klientów). 

Post�powanie s�dowe w I instancji jest jedn�  z wa�niejszych cz��c i 
procesu karnego. Tutaj wymiar sprawiedliwo�ci sprowadza si�  do przyj�ci a 
orzeczenia o odpowiedzialno�ci karnej w konkretnych okoliczno�ciach. Tu­
taj oskar�enie, obrona i s�d znajduj�  si�  razem (tak fizycznie, jak i mental­
nie). Dwie przeciwstawne strony stoj�ce naprzeciw siebie oraz trzecia — 
neutralna, umocowana do wydania wyroku. Ta triada powinna by� ���>�I�J�?�c�H�C�I�

�H�;� ��J�I�T�I�M�N�;�c�S�G�C uczestnicz�cymi osobami, a w szczególno�ci: pods�dnym, 
�wiadkami i pokrzywdzonymi. Wa�ne jest zwrócenie uwagi na pods�dnego, 
jako � e w wi�kszo�c i przypadków pods�dny czuje si�  opuszczony przez 
wszystkich trzech uczestników procesu, wystawiony w s�dzie na publiczny 
os�d. Nale�y tak�e pami�ta�  o �wiadkach, którzy — b�d� c tylko cz��ciow o 
zaanga�owani w spraw�  — b�d �  si�  czu�  tak jakby si�  znale�li w� ��T�O�J�?�c�H�C�?� �
�I�<�=�S�G �rodowisku. Pami�taj� c o wymienionych osobach uczestnicz�cych, 
mo�na doj� �  do wniosku, � e na nauk�  stosunków i reakcji wyst�puj�cych 
w s�dzie nale�y po�wi�ca �  o wiele wi�cej uwagi, ni�  jest to przyj�te. 

Du� a cz�� �  naszego czasu po�wi�con a jest na rozwi�zanie konkret­
nych problemów. Staramy si�  prowadzi�  wszystkie sprawy, które� ��<�S�c�S� �
przyj�t e od momentu rozpocz�cia programu poradni prawnej (maj�c na 
uwadze tak�e czynno�ci procesowe) i doprowadzi�  do wydania orzeczenia 
s�du. Jest to bardzo���T�c�I�ona, mo�na powiedzie�  — quasi prawnicza pra­
ca. Poczynaj�c od pierwszej rozmowy z klientem,���T�;�A�c�biamy si�  w szcze­
�A�W�c�S���M�J�L�;�Q�S�	� ��T�;�J�I�T�H�;�D�?�G�S si�  z istniej�cymi dokumentami. 
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Zaczynaj�c z pierwszego rozpatrywania sprawy, nieustannie radzi­
my si�  prawników, którzy s�  koordynatorami grupy, jak�  taktyk�  nale�y 
przyj�� , jakie przedstawi�  twierdzenia i dowody, a tak�e co doradzi� 
klientowi. Wszyscy uczestnicy poradni dziel�  si�  ze sob�  swoimi� ��J�I�G�S�M�c�;�

�G�C� ��C� ��J�L�I�J�I�T�S�=�D�;�G�C rozwi�zania problemów, wynikaj�cych w trakcie dysku­
sji. Po tym jak s�d wyda orzeczenie, wszyscy studenci otrzymuj�  jego ko­
pi�  i tym samym mog�  przygotowa�  si�  do apelacji. Staramy si�  ustali� 
podstaw�  dla wniesienia apelacji, znale�� � ��M�c�;�<�?� ��J�O�H�E�N�S� ��Q� ��I�L�T�?�=�T�?�H�C�O s�­
du, a tak�e odszuka�  orzeczenia s�dowe w podobnych sprawach, co mo­
� e by�  pomocne przy wyborze argumentów. 

Po zebraniu koniecznych� ��G�;�N�?�L�C�;�c�W�Q�	 ka�dy wyra�a swoj�  opini� 
i dzieli si�  informacjami, które� ��O�>�; �c�I� ��G�O si�  znale��  w ci�g u tygodnia. Na 
podstawie tych poszukiwa�  i bada�, wszyscy decydujemy o tym, co napi­
sa�  w apelacji. Oprócz tego regularnie otrzymujemy drobniejsze zadania, 
takie jak napisanie ró�norodnych o�wiadcze�  procesowych i poszukiwa­
nia apelacji wniesionych na ró�n e orzeczenia s�dowe. 

Wszystkie te zadania wyst�puj�  w pracy adwokata. Je�eli studenci 
oraz nauczyciele naucz�  si�  je wykonywa�, to otrzymane w poradni prak­
tyczne umiej�tno�ci b�d �  podstaw�  naszej dalszej pracy, niezale�nie od 
tego, jak�  wybierzemy pó�niej prawnicz�  specjalno��. A to mo� e mie� 
pierwszorz�dne znaczenie przy poszukiwaniu pracy albo w ju�  czasie pra­
cy: przy przygotowywaniu i redakcji niektórych dokumentów, sposobie 
zachowania z klientem i� ��Q�M�J�W�c�J�L�;�=�I�Q�H�C�E�;�G�C� ��C�N�>��� �

�!�-�	� ��(�B�@�A�@�J�I�4�;�6� ��?�2� ��A�B�J�I�C�J�V�@� �  —� ��A�@�C�V�@�G�:�6� �

Poni�ej postaram si�  opisa�  jak obecnie wygl�d a sytuacja i� ��>�T�C�;�c�;�F�

no� �  poradni prawnej na Uniwersytecie Miszkolckim. Spróbuj�  przedsta­
wi �  niektóre potencjalne mo�liwo�ci , które posiada poradnia prawna 
i które mo�na by realizowa�  w� ��J�L�T�S�M�T�c�I�ci . 
1. Nazwa „poradnia prawna", „klinka" jest znana w miejscowo�ciach� ��J�I�c�I�


�onych� ��Q�I�E�W�c� ��)�C�M�T�E�I�F�=�;�� Popularno��  tej instytucji jest znana praktycz­
nie wszystkim� ��Q�c�;�>�T�I�G� ��Q� ��J�I�<�F�C�M�E�C�=�B miejscowo�ciach, chocia�  nie wsz�­
dzie reakcja na pojawienie si�  poradni prawnej���<�S�c�;���J�I�T�S�N�S�Q�H�;��� ��*�C�?�E�N�W�L�?��
�Q�c�;�>�T�?� ��H�;�N�S�=�B�G�C�;�M�N� ��I�>�G�W�Q�C�c�S� ��Q�M�J�W�c�J�L�;�=�S� ��T grup�  studentów, inne prze­
�D�;�Q�C�;�c�S oboj�tno�� . Taki stosunek nale�y odmieni�, np. poprzez przedsta­
wienie kierownikom konkretnych instytucji� ��M�T�=�T�?�A�W�c�I�Q�?�D� ��C�H�@�I�L�G�;�=�D�C� �
�I� ��M�N�L�O�E�N�O�L�T�?�	� ��@�O�H�E�=�D�;�=�B�	� ��=�?�F�;�=�B� ��C� ��J�L�I�A�L�;�G�C�?� ��J�I�L�;�>�H�C� ��J�L�;�Q�H�?�D�� Mo�n a to 
uczyni�  osobi�cie albo za po�rednictwem� ��G�;�N�?�L�C�;�c�W�Q� ��C�H�@�I�L�G�;�=�S�D�H�S�=�B��� �
�3�c�;�>�T�?� ��T�;�T�H�;�D�I�G�C�I�H�?� ��T poradni�  prawn�  b�d �  bardziej pozytywnie na­
stawione do naszej� ��>�T�C�;�c�;�F�H�I�ci , bardziej zainteresowane���Q�M�J�W�c�J�L�;�=� . 

2. Je�li chodzi o dalszy rozwój programu poradni prawnej, mo�na powie­
dzie�, � e cz�� � � ��J�I�G�S�M�c�W�Q�	� ��E�N�W�L�?� ��L�I�T�Q�C�D�;�G�S�	 zaczerpni�ta jest z do�wiad-
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czenia poradni funkcjonuj�cych za granic�, a� ��J�I�T�I�M�N�;�c�;� ��` � ��N�I� ��H�;�M�T�?� ��Q�c�;�

�M�H�?� ��J�L�I�J�I�T�S�=�D�?��� ��,�L�I�A�L�;�G� ��J�I�L�;�>�H�C� ��J�L�;�Q�H�?�D� ��H�;� ��1�H�C�Q�?�L�M�S�N�?�=�C�?� ��)�C�M�T�E�I�F�=�

�E�C�G� ��>�I�N�S�=�T�S� ��N�S�F�E�I� ��M�J�L�;�Q� ��E�;�L�H�S�=�B�	 chocia�  wyst�puje� ��M�J�I�c�?�=�T�H�;� ��E�I�H�C�?�=�T�

no� �  rozszerzenia���>�T�C�;�c�;�F�H�I�c i tak�e na inne dziedziny prawa, takie jak: 
- prawo cywilne — reprezentacja interesów osób fizycznych, które po­

trzebuj� � ��<�?�T�J�c�;�N�H�?�D� ��J�I�G�I�=�S� ��T�? wzgl�du na sytuacj�  materialn�, 
- prawo administracyjne — �wiadczenie pomocy prawnej potrzebuj�­

cym (porady, przygotowanie� ��I �>�Q�I�c�;� , profesjonalna i konsekwentna 
reprezentacja interesów klienta w obliczu� ��Q�c�;�>�T�S�	� ��I�<�L�I�H�;� ��E�F�C�?�H�N�W�Q� �
�Q� ��M�J�L�;�Q�;�=�B� ��I� ��Q�S�E�L�I�=�T�?�H�C�;�	� ��T�;� ��E�N�W�L�? gro� �  administracyjne �rodki 
karne), 

- prawo pracy i ubezpiecze� � ��M�J�I�c�?�=�T�H�S�=�B� ��` � ��L�?�J�L�?�T�?�H�N�;�=�D�;� ��C�H�N�?�L�?�M�W�Q� �
�J�L�;�=�I�Q�H�C�E�W�Q�	 znajduj�cych si�  w niedogodnym� ��J�I�c�I�eniu, �wiadcze­
nie im ochrony prawnej w sprawach skierowanych przeciwko praco­
dawcom, a tak�e przeciwko� ��Q�c�;�>�T�I�G�	� �

�
� ��J�L�;�Q�;� ��=�T�c�I�Q�C�?�E�;� ��C� ��I�<�S�Q�;�N�?�F�;���` ���L�?�J�L�?�T�?�H�N�I�Q�;�H�C�?� ��C�H�N�?�L�?�M�W�Q� ��G�H�C�?�D�M�T�I�

�c i narodowych, znajduj�cych si�  w niedogodnym� ��J�I�c�I�eniu, w szcze­
gólno�ci mniejszo�ci cyga�skiej. 

Wymienione� ��J�I�G�S�M�c�S� ��N�S�F�E�I� ��J�I�N�?�H�=�D�;�F�H�S�G�C mo�liwo�ciami , które 
warto realizowa�. 

Jednocze�nie ich realizacja doprowadzi do powstania nowych za­
da�  i problemów, takich jak uregulowanie stosunków z� ��Q�c�;�>�T�;�G�C�	� ��Q�M�J�W�c�

�J�L�;�=�;� ��T� ��I�L�A�;�H�C�T�;�=�D�;�G�C� ��M�J�I�c�?�=�T�H�S�G�C� ����=�I� ��T�;�<�?�T�J�C�?�=�T�S� ��M�J�I�c�?�=�T�H�?� ��O�T�H�;�H�C�?� �
�>�T�C�;�c�;�F�H�I�c i poradni prawnej), zaanga�owanie do programu innych praw­
ników i urz�dników, a tak�e poszukiwanie szerokiej pomocy materialnej, 
która zabezpieczy mo�liwo�c i dalszego rozwoju programu, itp. 

Wszyscy �yczymy sobie, aby� ��J�I�G�S�M�c�S� ��N�?� ��<�S�c�S� ��L�?�;�F�C�T�I�Q�;�H�?� ��D�;�E� ��H�;�D�

�M�T�S�<�=�C�?�D�	 niezale�nie od trudno�ci oraz �eby nowe mo�liwo�c i poradni 
prawnej� ��J�I�D�;�Q�C�c�S si�  „jak grzyby po deszczu". 

O�mielam si�  tak twierdzi� , poniewa�  studenci i nauczyciele bior� ­
cy� ��O�>�T�C�;�c� ��Q� ��J�L�I�A�L�;�G�C�?�	� ��; tak�e ci, którzy jeszcze nie brali w nim� ��O�>�T�C�;�c�O�	� �
�;�F�? zamierzaj�  do niego przyst�pi�  — sami� ��M�@�I�L�G�O�c�I�Q�;�F�C� ��Q�S�G�C�?�H�C�I�H�?� ��Q�S�

�e j� ��J�I�G�S�M�c�S� ��C� ��J�L�I�J�I�T�S�=�D�?��� ��6�;�<�?�T�J�C�?�=�T�?�H�C�?� ��H�;�J�c�S�Q�O� ��C� ��Q�S�G�C�;�H�S� ��M�N�O�>�?�H�N�W�Q� �
�H�C�?���M�N�;�H�I�Q�C���J�L�I�<�F�?�G�O�	 poniewa�, jak ju� ���Q�M�J�I �G�H�C�;�c�?�G�	���D�?�M�N���Q�C�?�F�O���H�I�Q�S�=�B��
�M�N�O�>�?�H�N�W�Q zaczynaj�cych� ��O�>�T�C�;�c� ��Q� ��J�L�I�A�L�;�G�C�?��� ��&�?�M�N�?�G� ��O�J�L�;�Q�H�C�I�H�S� ��>�I� �
�N�Q�C�?�L�>�T�?�H�C�;�	 � e studenci, którzy zetkn�li si�  z poradni�  prawn�, a szcze­
gólnie je�l i po�wi�cal i si�  pracy jak nale�y, b�d �  uwa�a�  poradni�  za bar­
dzo po�yteczn�. Pozostaje mie�  nadziej�, � e w� ��J�L�T�S�M�T�c�I�c i poradnia b� ­
dzie w stanie przedstawi�  wi�ce j mo�liwo�c i i � e wi�ksza ilo� �  studentów 
b�dzi e uwa�a�  poradni�  prawn�  za instytucj�  Uniwersytetu Miszkolckie-
go, w której uczestnictwo to praca, nauka i — mówi� c bez przesady — 
rozrywka jednocze�nie. 
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T H E I J K L L M I O P O C J Q R M L S O T P

I  T H E Y O  MISKOL C 
I  O S 

I.

The legal system of Hungary — as we all know very well — belongs to the 
family of the continental legal systems. As a consequence of this, during the histo­
ry of legal development, the system of our legal education has changed in accor­
dance with the process of change of the continental legal system, which means that 
the main objective of the law departments is to give the students as complete and 
wide-ranging theoretical education as possible. What is more, we can also declare 
that the universities did not make it their duty (and do not make it even today) to 
give practical training to their students, to prepare the future lawyers for „life" . 

In the past decade, we increasingly observed the tendency of the Anglo-
Saxon and the continental legal systems to move closer to one another. It appears 
that in the Hungarian legal system (such as in other countries of the continental legal 
system) the legal systems of Anglo-Saxon origin are being applied more and more 
often, and by this they are developing and creating the specific nature of our legal 
system. The same could be said about certain legal institutions, the thematic law, the 
field of judicial practices and perhaps concerning the area of legal education. 
Presently, what we have focus on now is the latter — the „practical nature" of legal 
education — or at least some aspects of this. Out of these, I would like to elaborate 
on the most significant change, the Legal Clinic. This „opportunity" — as we wil l see 
later on — started a very intensive development with respect to its prevalance, 
acceptance and the final borders of its opportunities, although there are a lot of 
aspects where it still needs further developing. However, before I start let me take 
you back to the time when the Legal Clinic did not exist at the University of Miskolc. 

II . Ideas, desires d s 

When we started our law studies, during the first year we encountered 
only theoretical subjects. In the second year we studied thematic legal subjects as 
well and as a result a respectively great demand appeared among students for 
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strengthening the practical side of the legal education. Students would have liked 
to participate in „real" legal practice rather than in the seminars, where they 
could only observe the practical application of the thematic legal rules and regu­
lations, and solve fictional legal cases that only mirrored real lif e cases. More and 
more people reasoned that the contemporary university education was far too 
theoretical, and the acquisition of the sometimes remarkably dry and compliated 
legal regulation caused problems, which would not have existed, or at least not to 
such a level, if students had received a practical education as well, which would 
have complemented and „illustrated" the theoretical education. 

Problems of this kind first appeared during our studies of civil law, and 
later in the field of criminal law in connection with the demarcation of facts. The 
solution seems obvious: if we could see the execution of tasks of this kind in prac­
tice, through real cases, the operation, the interpretation and the learning process 
concerning certain core rules would be more effective, faster and, at least, much 
more enjoyable and easier. 

Later on, following the first encounter with procedural law (criminal pro­
cedure, state administrative procedure) not only did the issues concerning the 
substantive law emerge, but also the limits of the practical application of these 
laws, and the applicability of the rules of procedure law as well. Here the ques­
tion also arose: whether it would be much easier, simpler and clearer to learn the 
material on procedural law through the practical study of this material in the 
world of courtrooms. 

HI . The rough road g to realisatio

The Legal Clinic was established in the University of Miskolc in February, 
1999. When I first saw the announcement on the notice board, I did not know 
what the term, Legal Clinic, meant. Still I could see at once that it was something 
„different", it implied an opportunity which had not existed in the University of 
Miskolc thus far: the term „Clinic" definitely referred to some kind of practical 
activity. Five-six students were selected to work with the teachers who also 
worked as lawyers in the Institute of Criminal Sciences. The different work­
groups were formed this way. 

Owing to the tradition and spirit of the Clinic, the cases and clients that 
were studied within the framework of the program could only be selected on the 
basis of social needs, so only those people who were unable to pay for a lawyer 
could apply for the legal assistance of this program. However, not all of the appli­
cants were obligated to meet this criterion. In addition, the clients had to agree to 
allow the university students to look into their cases, participate in „solving" the 
case as it progressed, and look at the documents of the case in order to gain the 
facts and data needed to assist the client. In return for accepting all of these small 
conditions, instead of having a counsel designated to his or her defence, the client 
would be represented by a conscientious and professionally well prepared lawyer 
during the criminal procedure, who would do everything to protect the interest 
and rights of the client. 

During this time the students can closely follow the process of the procedure 
with respect to the present legal possibilities in Hungary. As a result, we can see the 
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legal institutions of procedural law in practice, and experience it from the „inside". 
This greatly contributed to the study of the provisions of criminal procedure law. 
This „quasi-partieipation" in the procedure not only takes us closer to the operation 
of justice, but it also helps to ease and deepen the long and complicated process of 
legal socialisation. During our participation in the Legal Clinic program, we have the 
opportunity to look into and be a part of not only the profession of lawyers and their 
day-to-day work, but also the work of other representatives in the legal profession. 

We can make interesting and useful observations while studying the pro­
cedures of certain legal professions (this primarily applies to the trial procedure). 
We can get closer to the essence of their work, the motivating elements of their 
commitment and devotion to their work — or in some cases the lack of these 
qualities. I regard the role of the Legal Clinic to be very significant to legal social­
isation, and my reason for this is that during the study of certain legal cases, 
besides those that I have just mentioned, we can make several other interesting 
and useful observations and acquire a theoretical and practical knowledge which 
can be applied to our future work as lawyers. 

The cases studied — which were all criminal cases — can be examined 
from several points of view, such as: the enforcement of the rights of the defence 
counsel during the procedure, the opportunities of the imprisoned person to pro­
tect their interests and rights, the comparison of the demonstration during the 
investigation and juridical phase of the procedure, and so on. 

However, I regard the investigation of the interactions among the people 
who take part in the procedure to be much more interesting and often more 
important. This aspect, an accompanyng ..phenomenon" closely tied to the pro­
cedure, very often escapes the attention of the observant outsider, and perhaps 
more often the attention of the persons (generally the users of the law) who par­
ticipate in the procedure. The investigation of these interactions can be especial­
ly significant for the users of the law, especially in the consequences that can be 
drawn from these investigations. Through an analysis of these factors, they can 
get a picture of a lot of things: — especially with respect to the defendant and the 
witnesses — their personality, emotional state, social background, in one word 
the „person" standing in front of the court. 

For us, students of law, it is especially important to observe these things, 
since through this we can move closer to the operation of the legal profession 
itself, we can study examples during this process that we can apply in our work in 
the future, or on the contrary, we can see negative examples, the application of 
which we wil l try to avoid in the future. These observations and the consequences 
that can be drawn from them help us put together the mosaics of the picture con­
sisting of a complicated system of behavioural patterns, which we wil l use during 
our work as a lawyer. These phenomena can be observed mainly in the trial phase 
of the procedure not only due to the fact that participation in the other phases is 
only allowed in very special situations as a result of procedural limitations (a good 
example of this was when we visited one of our clients in prison), but also because 
the trial phase clearly demonstrates most of the connections that exist among the 
participants in the procedure. 

The trial in the court of the first instance is the most important part of the 
criminal procedure. Justice is realised within the framework of the decision on 
the question of criminal liability in a concrete case. In this place the prosecution, 
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the defence and the court are together (physically and spiritually as well). Two 
sides are facing each other and the third, unbiased side, is the only one entitled 
to make a decision. This triad must be completed by the defendant, the witness­
es and the afflicted persons. Emphasising the defendant's involvement in this pro­
cedure is especially important because in most of the cases the defendant finds 
himself alone, independent from the above mentioned three sides, in a situation 
where he is exposed to everybody in the courtroom. The examination of the wit­
nesses cannot be omitted because they, only partially involved in the case, wil l 
find themselves in a world that is unfamiliar to them. With respect to those per­
sons mentioned above we can see that much more attention should be paid to the 
investigation of their relationship and reactions to eachother. However, the task 
of the students participating in the Legal Clinic involves much more. 

Most of our activities involve solving concrete cases. We closely follow the 
cases that are given to us right from the beginning of our involvment in the case 
(taking into consideration the preceeding events as well), until a conclusive judge­
ment is made. We can say that this quasi lawyer's work is a rather complex. 
Following the registration of the client and our first meeting with him, we get to 
know the details of the case, and the content of the documents that have been 
prepared so far. 

After the first trial we continously consult the lawyers, who are the heads 
of the teams, about what tactics they intend to follow in the trial, what possible 
arguments and other proposals they wil l make, and what advice they wil l give to 
the client. Anyone can give their ideas or suggestions concerning these questions 
or pose their own questions that have arisen in the meanwhile, what is more, we 
are even given compulsory tasks to be performed. 

Following the verdict of the first instance court, we are all given a copy of 
the verdict and we prepare for a possible appeal. We try to develop the arguments 
for the appeal ourselves and the possible inconsistencies of the verdict and find 
cases that are similar to the case in question, that can support or contradict our 
arguments. After this process, everyone presents their opinion and the material 
that they found or prepared, and on the basis of this we collectively put together 
the content of the appeal. Moreover, we regularly work on smaller tasks, such as 
writing different applications during the procedure and collecting the appeals 
that were submitted against the verdict during the procedure. 

These tasks all precede the work of the advocat. If it comes together with 
the very conscientious work on the sides of the teacher and the students, then the 
practical knowledge gained can be utilized during our work later on — no matter 
in which legal profession we work — this presents a significant advantage to the 
student either while finding a job, or in the actual work processes: editing, prepar­
ing certain documents, interaction with the clients, colleagues, etc. 

IV. Outlook to the e  summary 

So far I have attempted to outline the present situation and operation of 
the Legal Clinic in Miskolc. Here I would like to list some of the opportunities 
that the Legal Clinic provides, some of which can be realised perhaps in the near 
future. 
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The Legal Clinic education in the University of Miskolc in opinion of students 

1. The name of the Legal Clinic sounds familiar in the settlements around 
Miskolc. The fame of the institution has reached almost all of the authorities 
that work in the surrounding area, however, the reactions to this interest in the 
Clinic are not the same. There are authorities which directly refuse the recep­
tion of groups of students, and there are others who show an indifferent behav­
iour towards us. This behaviour should be changed, and this could be acheived 
by giving the heads of the authorities a detailed description of the operation, 
construction, objectives and program of the Legal Clinic. This could be accom­
plished through personal encounters, or with the help of propaganda material. 
By becoming familiar with the institution of the Clinic, the authorities are more 
likely to have a more positive attitude towards our activity. 

2. With respect to the future of the Legal Clinic program, we can say that out of 
the ideas that we have developed several have already been realised in Legal 
Clinics operating abroad. 

The Legal Clinic program in Miskolc presently only deals with criminal 
matters, however, there are several branches of law in the framework of which the 
Legal Clinic could work. 

There is a social demand for the help of the Legal Clinic: 
- In civil law especially to be the legal representative of private individuals (who 

are in need of legal assistance owing to material problems) 
- In administrative law to provide legal counselling (preparation of petitions, the 

professional and successfull enforcement of the interests of the client in front of 
or in opposition to the authorities, representation for minor offences similar to 
that of criminal matters) 

- In labour and social security law the representation of the interest of the 
employees in disadvantaged positions, and legal protection in opposition to the 
employer and the authorities. 

- In the field of human rights and citizenship legal protection of minorities in 
a disadvantaged situation, with special respect to the gypsy minority. 

The listed ideas are only suggestions which would be worth putting into 
practice. 

Of course the realisation of these ideas would result in the emergence of 
new tasks and problems, such as establishing contact with the authorities and 
a co-operation with the social organisations, securing the acceptance of the oper­
ation of the institution, involving other lawyers and civil servants in the program, 
acquiring a larger amount of financial assistance to ensure the operation of the 
extended activities, etc. 

We would all like to have above mentioned ideas realised in the nearest 
future, despite the initial and existing difficulties. As a result of implementing 
these ideas, new fields would appear extending the palette of the Legal Clinic 
with newer and newer dashes of colour. I mention these ideas above with courage 
because the students and teachers who participate in the program and even those 
who have not yet joined the program but would like to eventually have articulat­
ed ideas and suggestions such as these. The replacement of the students has been 
solved, since, as I have mentioned, there are a lot of new students in the present 
term of the operation of the Clinic who were accepted to take part in the pro­
gram. 
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I can declare with confidence that students who participate in the Legal 
Clinic and become involved in the work as required, find their experiences espe­
cially useful. We can hope that in the later stages, the extention of the Legal Clinic 
wil l offer many more opportunities for students than it does today, and more stu­
dents would come to think of the Legal Clinic as an institution at the University 
of Miskolc, in which participation entails work, study and — without exagerration 
— entertainment all at the same time. 
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I . Ââåäåíèå 

Ïðàâîâà ÿ ñèñòåìà Âåíãðèè — êàê íàâåðíÿêà âñåì  õîðîø î  èçâåñòíî 
— ïðèíàäëåæèò ê êðóãó òàê íàçûâàåìû õ êîíòèíåíòàëüíû õ ïðàâîâû õ ñèñ­
òåì . Â ñâÿçè ñ ÷åì , í à ïðîòÿæåíè è ñâîåé èñòîðèè, ñèñòåìà þðèäè÷åñêîãî 
îáðàçîâàíè ÿ ðàçâèâàëàñü ñîãëàñíî  íàïðàâëåíè þ  ïåðåìå í  â êîíòèíåíòàëü ­
íû õ ïðàâîâû õ ñèñòåìàõ. À ýòî  îçáîíà÷àåò, ÷òî  îñíîâíî é çàäà÷åé þðèäè­
÷åñêèõ ôàêóëüòåòîâ áûëî  ïðåïîäàâàíè å ñòóäåííòàì  êàê ìîæí î  áîëåå 
ïîëíîã î  è íàèáîëå å øèðîêîã î  ñïåêòðà òåîðåòè÷åñêèõ çíàíèé . Áîëåå òîãî , 
ìîæí î  óòâåðæäàòü, ÷òî  óíèâåðñèòåòû í å ñ÷èòàëè ñåáÿ îáÿçàííûì è (è í å 
ñ÷èòàþò äî  ñèõ ïîð ) ïðåïîäàâàòü ñòóäåíòàì  ïðàêòè÷åñêèå çíàíèÿ , êîòîðû å 
ïîäãîòîâèë è áû ñòóäåíòîâ ê âûïîëíåíè þ  ïðîôåññè è þðèñòà. 

Í à ïðîòÿæåíè è ïîñëåäíåã î  äåñÿòèëåòèÿ íàáëþäàåòñÿ òåíäåíöèÿ 
çáëèæåíèÿ äðóã ê äðóãó àíãëîñàêñîíñêî é è êîíòèíåíòàëüíî é ïðàâîâû õ ñèñ­
òåì . Â Âåíãðèè (òàêæå êàê è â äðóãèõ ñòðàíàõ, ïðèìåíÿþùè õ êîíòèíåíòàëü ­
íó þ  ñèñòåìó) ýòà òåíäåíöèÿ ïðîÿâëåòñÿ âî  âñå áîëåå ÷àñòîì  ïðèìåíåíè è 
ïðàâîâû õ ìåõàíèçìî â àíãëîñàêñîíñêîã î  ïðîèñõîæäåíèÿ , ÷òî  â èòîãå âåäåò ê 
âîçíèêíîâåíè þ  è ðàçâèòèþ  íîâîé , ñïåöèôè÷åñêîé ïðàâîâî é ñèòåìû . 

Òî  æå ñàìî å ìîæí î  ñêàçàòü î  íåêîòîðû õ ïðàâîâû õ ðåãóëÿöèÿõ 
è îòðîñëÿõ, à òàêæå î  ñóäåáíîé ïðàêòèêå è — â êîíö å êîíöî â — î  þðèäè­
÷åñêîì  îáðàçîâàíèè . Ïðè÷å ì  ãîâîð ÿ î  ïåðåìåíà õ â þðèäè÷åñêîì  îáðà­
çîâàíè è èìååòñÿ â âèäó â ïåðâóþ  î÷åðåäü ïîÿâëåíè å íåêîòîðû õ ñèãíàëîâ 
ñâèäåòåëüñòâóþùèõ î  ââåäåíèè „ïðàêòè÷åñêèõ àñïåêòîâ" â þðèäè÷åñêîå 
îáðàçîâàíèå. Ãîâîð ÿ î  ïåðåìåíà õ â þðèäè÷åñêîì  îáðàçîâàíèè , ÿ õîòåë áû 
ñîñðåäîòî÷èòüñÿ í à îäíî é èç âàæíåéøèõ ïåðåìåí , à èìåíí î  — ïîÿâëåíè è 
þðèäè÷åñêèõ êîíñóëüòàöèé. Ýòà „ïåðåìåíà " — êàê îêàæåòñÿ â äàëüíåéøåì 
— áëàãîäàðÿ øèðîêîì ó ïðèçíàíè þ  è ñâîåì ó ïîòåíöèàëó , íà÷àëà èíòåíñèâ­
í î  ðàçâèâàòüñÿ, õîòü îñòàþòñÿ àñïåêòû, êîòîðû å íóæäàþòñÿ â îáðàáîòêå. 
Äëÿ íà÷àëà, ðàçðåøèòå ìí å âåðíóòüñÿ íàçàä â òå âðåìåíà , êîãäà þðèäè­
÷åñêàÿ êîíñóëüòàöèÿ í à Ìèñêîëüöêî ì  óíèâåðñèòåòå åùå í å ñóùåñòâîâàëà. 
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II . Èäåè, ìå÷òû è îæèäàíè ÿ 

Íà÷èíà ÿ èçó÷àòü ïðàâî  í à ïåðâî ì  êóðñå ì û  ó÷èëèñü òîëüêî  òåîðåòè­
÷åñêèì  ïðåäìåòàì . Í à âòîðì  êóðñå, êîãäà èçó÷àåìûå ïðåäìåò û íàáðàëè 
áîëåå òåìàòè÷åñêèå íàïðàâëåíèÿ , ó ñòóäåíòîâ âîçíèêàëà ïîòðåáíîñò ü 
ïîâûøåíè ÿ ñâîåãî  îáðàçîâàíè ÿ òàêæå â ïðàêòè÷åñêèõ àñïåêòàõ. Ì û 
õîòåëèáû ïðèíèìàò ü ó÷àñòèå í å òîëüêî  â ñåìèíàðàõ (í à êîòîðû õ ì û  ìîãë è 
òîëüêî  ïðèãëÿäûâàòüñÿ ïðèìåíåíè þ  çàêîíî â è ïðàâîâû õ ðåãóëÿöèé 
îãîâàðèâàåìû õ âî  âðåìÿ çàíÿòèé), í î  òàêæå â „íàñòîÿùåé " þðèäè÷åñêîé 
ïðàêòèêå. Ì û  ñòðåìèëèñü — â ìåð ó âîçìîæíîñò è — í å òîëüêî  ðåøàòü ôèê­
òèâíû å êàçóñû, í î  ïðèíèìàò ü ó÷àñòèå â ðåøåíèè íàñòîÿùè õ þðèäè÷åñêèõ 
âîïîñîâ . Âñå áîëüø å ëþäåé óòâåðæäàëî, ÷òî  í à ñîâðåìåííî ì  óíèâåðñèòåòå 
òåîðèè ãîðàçäî  áîëüø å ÷åì  íóæíî ? ÷òî  ïðèñâàèâàíèå „ñóõèõ" ðåãóëÿöèé 
è çàêîíî â ïðèâîäè ò ê ïðîáëåìàì , êîòîðû õ ìîæí î  áûëî  áû èçáåæàòü, åñëè 
ê òåîðèè äîáàâèòü ïðàêòèêó, èëëþñòðèðóþùóþ  è âîñïîëíÿþùó þ  òåîðåòè­
÷åñêèå çíàíèÿ . 

Òàêîãî  òèïà ïðîáëåì û  âîçíèêàëè âî  âðåìÿ èçó÷åíèÿ ãðàæäàíñêîãî 
ïðàâà, êàê è ïîçäíåå , ïð è èçó÷åíèè óãîëîâíãîã î  ïðàâà — ïð è ïîïûòêà õ ðàç­
ãðàíè÷åíèÿ ôàêòîâ. Âûõî ä èç ïîëîæåíè ÿ êàçàëñÿ î÷åâèäíûì : åñëè áû ì û 
ìîãë è óâèäåòü êàê ýòî  Äåëàåòñÿ â ïðàêòèêå, â ðåøåíèè íàñòîÿùè õ ïðîáëåì , 
òîëüêîâàíè å è ïðîöåñ ñ èçó÷åíèÿ áîëüøèíñòâà þðèäè÷åñêèõ ïðàâèë, áûë áû 
ãîðàçäî  áîëåå ýôôåêòèâíûì  è — ÷òî  íåìàëîâàæí î  — áîëåå ïðèÿòíûì . 

Ïîçäíåå , ïð è îçíàêîìëåíè è ñ ïðîöåññóàëüíû ì  ïðàâî ì  (óãîëîâíî å 
ïðîöåññóàëüíî å ïðàâî , àäìèíèñòðàòèâíî å ïðîöåññóàëüíî å ïðàâî ) âîçíèêë è 
ïðîáëåì û  ñâÿçàííû å í å òîëüêî  ñ ìàòåðèàëüíûì  ïðàâîì , í î  òàêæå ñ ãðà­
íèöàì è åãî  ïðàêòè÷åñêîãî  ïðèìåíåíèÿ , à òàêæå ñ ñîîòâåòñòâóþùèì  ïðè ­
ìåíåíèå ì  è ïðèìåíèìîñòü þ  ïðîöåññóàëüíûõ íîðì . 

Âîçíè ê âîïðîñ : ïî÷åì ó ì û  í å ìîæå ì  èçó÷àòü ïðîöåññóàëüíî å ïðàâî 
ìåòîäîì , êîòîðû é í å òîëüêî  ñäåëàåò ó÷åáó áîëåå ÿñíî é è ïðîñòîé , í î  â òî 
æå âðåìÿ ïðèáëèçèò íàñ ê àòìîñôåð å çàëîâ ñóäà, ïîñðåäñòâîì  ïðàêòè÷åñ­
êîãî  èçó÷åíèÿ. 

III . Êðóòàÿ äîðîã à âåäóùàÿ ê ðåàëèçàöèè 

Ñòóäåí÷åñêàÿ þðèäè÷åñêàÿ êîíñóëüòàöèÿ í à Ìèñêîëüöêî ì  óíèâåð­
ñèòåòå áûëà îñíîâàí à â ôåâðàëå 1999 ã. Êîãäà ÿ âïåðâûå óâèäåë îáúÿâëå­
íè å àíîíñèðóþùå å êîíñóëüòàöèþ, ÿ í å çíàë, ÷òî  îçíà÷àåò òåðìèí 
„þðèäè÷åñêàÿ êîíñóëüòàöèÿ" (Legal Clinic). Îäíàê î  ìí å áðîñèëîñü â ãëàçà, 
÷òî  ýòî  áûëî  ÷òî-òî  ñîâåðøåíí î  „íåîáû÷íîå" , ãàðàíòèðóþùåå íåäîñòè­
æèìû å äî  òåõ ïî ð âîçìîæíîñòè . Òåðìèí  „êîíñóëüòàöèÿ" „clinic" îäíîçíà÷ ­
í î  àññîöèèðîâàëñÿ ñ ïðàêòè÷åñêèì  îïûòîì . 

Ïÿòåð î  èëè øåñòåðî  ñòóäåíòîâ â ãðóïï å è ïðåïîäàâàòåëè, îäíîâðå ­
ìåíí î  ðàáîòàþùè å êàê þðèñòû â Èíñòèòóòå êðèìèíàëüíû õ íàóê (Institute 
of Criminal Sciences) — òàêîâ áûë ñîñòàâ îñíîâíû õ ðàáî÷èõ ãðóïï  þðèäè­
÷åñêîé êîíñóëüòàöèè. 

Ñîãëàñíî  òðàäèöèè ñòóäåí÷åñêèõ þðèäè÷åñêèõ êîíñóëüòàöèé, êëèåí­
òàì è êîíñóëüòàöèè ìîãë è áûòü òîëüêî  ëþäè íåîáåñïå÷åííûå , êîòîðû å ï î 
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Ñòóäåí÷åñêàÿ þðèäè÷åñêàÿ êîíñóëüòàöèÿ íà  Ìèñêîëüöêîì  óíèâåðñèòåòå... 

ìàòåðèàëüíûì  ïðè÷èíà ì  í å áûëè â ñîñòîÿíè è íàíÿò ü þðèñòà. Õîòü í å âñå 
ñòàðàþùèåñÿ ïîëó÷èòü ïîìîù ü äîëæí û èñïîëíÿò ü ýòî  óñëîâèå. Êðîì å 
òîãî , ïîòåíöèàëüíû é êëèåíò äîëæåí  âûðàçèòü ñîãëàñèå í à òî , ÷òî  åãî  äå­
ëî ì  áóäóò çàíèìàòüñÿ ñòóäåíòû, ÷òî  îí è ìîãó ò ó÷àâñòâîâàòü â „ðåøåíèè " 
åãî  ïðîáëåì û  â ìåð ó åå ðàçâèòèÿ, ÷òî  ñòóäåíòû áóäóò èìåòü äîñòóï  ê äîêó­
ìåíòà ì  ï î  åãî  äåëó, áóäóò çíàòü ôàêòû è äàòû. Â çàìåí  çà ïðèíÿòè å ýòèõ 
ìàëåíüêè õ óñëîâèé, êëèåíòó íàçíà÷àåòñÿ çàùèòíèê, êîòîðû é áóäåò 
ïðåäñòàâëÿòü åãî  èíòåðåñû. Çàùèòíèê îòâåòñòâåííûé è ïðîôåññèîíàëüí î 
ïîäãîòîâëåííûé , à âî  âðåì ÿ óãîëîâíîã î  ïðîöåññà — ïðîôåññèîíàëüíû é 
þðèñò, êîòîðû é ñäåëàåò âñå âîçìîæíî å ÷òîáû íàäëåæàùèì  îáðàçî ì 
çàùèùàòü èíòåðåñû è ïðàâà êëèåíòà. È í à ïðîòÿæåíè è âñåãî  ýòîãî 
âðåìåí è ì û  — ñòóäåíòû — òàì  ïðèñóòñâóåì  è ìîæå ì  ñ áëèçè íàáëþäàòü 
óñäåáíîå ïðîèçâîäñòâî , ñ òî÷êè çðåíèÿ âîçìîæíîñòå é ñóùåñòâóþùèõ â Âåí ­
ãðèè â äàíû é ìîìåíò . Òàêèì  îáðàçîì , ì û  ìîæå ì  íàáëþäàòü äåéñòâèå 
êîíêðåòíû õ ïðàâîâû õ ìåõàíèçìîâ , èñïûòàòü èõ äåéñòâèå „èçíóòðè". Ýòî 
î÷åí ü ïðèãîäèòñÿ â èçó÷åíèè ñòàòåé óãîëîâíîã î  ïðöåññóàëüíîãî  çàêîíà. 
Ýòî  „êâàçè-ó÷àñòèå" â ñóäîïðîèçâîäñòâå í å òîëüêî  ïðèáëèæàåò íàñ ê ïîíè ­
ìàíè þ  ìåõàíèçìî â äåéñòâèÿ ñóäîâ, í î  è ïîìàãàå ò ïîíÿò ü è óãëóáèòü 
ïðàâèëà äåéñòâóþùèå â îòíîøåíèÿ õ ìåæäó ïðåäñòàâèòåëÿìè ðàçëè÷íûõ 
þðèäè÷åñêèõ ïðîôåññèé . Áëàãîäàðÿ ó÷àñòèþ  â ïðîãðàìì å þðèäè÷åñêîé 
êîíñóëüòàöèè, ì û  ìîæå ì  çàãëÿòóòü âî  âíóòðü ïîâñåäíåâíî é ðàáîòû 
àäâîêàòîâ è ïî÷óâñòâîâàòü ñåáÿ êàê îäí è èç íèõ , à òàêæå ïðèñìîòðåòüñÿ 
ðàáîòå äðóãèõ ïðåäñòàâèòåëåé þðèäè÷åñêèõ ïðîôåññèé . 

Òàêèì  îáðàçîì , èçó÷àÿ ïîâåäåíè å ïðåäñòàâèòåëåé êîíêðåòíî é 
þðèäè÷åñêîé ïðîôåññè è (â îñíîâíî ì  âî  âðåìÿ ñóäåáíûõ ðàçáèðàòåëüñòâ) 
ìîæí î  ñäåëàòü èíòåðåñíûå è ïîó÷èòåëüíû å íàáëþäåíèÿ . Ì û  ìîæå ì 
ïðèáëèçèòñÿ ê ïîíèìàíè þ  ñóòè èõ ðàáîòû, èõ ìîòèâèðîâê è è ñòðåìëåíèé, 
èõ ñòðàñòè ê ðàáîòå èëè — â íåêîòîðû õ ñèòóàöèÿõ — åå îòñóòñòâèþ. 

ß ñ÷èòàþ, ÷òî  ðîëü ñòóäåí÷åñêîé þðèäè÷åñêîé êîíñóëüòàöèè â ïîíè ­
ìàíè è þðèäè÷åñêèõ îòíîøåíèé , îãðîìíàÿ . Ïð è èçó÷åíèè êîíêðåòíû õ 
þðèäè÷åñêèõ ïðåäìåòîâ , êðîì å òåõ, î  êòîðûõ ÿ óïîìÿíóë , ì û  ìîæå ì 
ñäåëàòü ìíîã î  äðóãèõ èíòåðåñíûõ è ïîó÷èòåëüíû õ âûâîäî â è ñîïîñòàâèòü 
òåîðèþ  è ïðàêòèêó òàêèì  îáðàçîì , ÷òî  ýòè çíàíè ÿ ìîãó ò îêàçàòüñÿ áîëåå 
íóæíûì è â äàëüíåéøåì , â íàøå é ðàáîòå. 

Âñå äåëà, êîòîðû å ì û  èçó÷àëè â þðèäè÷åñêîé êîíñóëüòàöèè ýòî  óãî­
ëîâíû å äåëà. Ìîæí î  èõ ðàññìàòðèâàòü ñ íåñêîëüêèõ òî÷åê çðåíèÿ: ñ òî÷êè 
çðåíèÿ èñïîëíåíè ÿ ïðàâ çàùèòíèêà âî  âðåìÿ ñóäîïðîèçâîäñòâà, âîçìîæ ­
íîñòå é àðåñòîâàííîã î  êëèåíòà â ðåàëèçàöèè ñâîèõ ïðàâ è èíòåðåñîâ, ñîïîñ ­
òàâëåíèÿ äîêàçàòåëüñòâ ïðåäñòàâëåííûõ âî  âðåìÿ ñëåäñòâèÿ è â ôàçå 
ñóäîïðîèçâîäñòâà èòä. 

ß äîëæåí  âàì  ñêàçàòü, ÷òî  ëè÷íî  ïðåäïî÷èòà þ  èçó÷åíèå èíòåðàêöèè 
ìåæäó ëèöàì è ïðèíèìàþùèì è ó÷àñòèå â ñóäåáíî ì  ðàçáèðàòåëüñòâå, 
ïîñêîëüê ó ñ÷èòàþ  ÷òî  ýòî  èíòåðåñíåå è âàæíåå. Ýòîò „ôåíîìåí " ñîïðî ­
âîæäàþùè é ñóäîïðîèçâîäñòâî  è íåðàçäåëüíûé î ò íåãî , ðåäêî  íàõîäèòñÿ âî 
âíèìàíè è ïîñòîðîííåã î  íàáëþäàòåëÿ è í å âñåãäà âî  âíèìàíè è ëèö 
(ïðèìåíÿþùè õ ïðàâî) , êîòîðû å ó÷àñòâóþò â ñóäîïðîèçâîäñòâå. Èçó÷åíèå 
ýòèõ èíòåðàêöèé ìîæå ò îêàçàòüñÿ îñîáåíí î  ñóùåñòâåííû ì  äëÿ ëèö ïðèìå ­
íÿþùè õ çàêîí . ß èìå þ  â âèäó îñîáåíí î  âûâîäû , êîòîðû å ìîæí î  ñäåëàòü. 
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Ñòóäåí÷åñêàÿ þðèäè÷åñêàÿ êîíñóëüòàöèÿ íà Ìèñêîëû/êîì  óíèâåðñèòåòå... 

òèêó ñëåäóåò âûáðàòü, êàêèå ïðåäëîæåíè ÿ è äîêàçàòåëüñòâà ïðåäñòàâèòü, 
à òàêæå ÷òî  ïîñîâåòîâàò ü êëèåíòó. Âñå ó÷àñòíèêè ïðîãðàìì û  äåëÿòñÿ ñâî­
èì è èäåÿì è è ïðåäëîæåíèÿì è ï î  ïðîáëåìàì , âîçíèêàþùè ì  â ñâÿçè ñ äèñ­
êóññèåé. Áîëåå òîãî , ì û  îáÿçàí û  ïîäãîòàâëèâàòü îïðåäåëåííû å çàäà÷è. 
Ïîñë å òîãî  êàê ñóä ïðèíÿ ë ðåøåíèå, âñå ñòóäåíòû ïîëó÷àþ ò åãî  êîïè þ 
è òåì  ñàìû ì  ìîãó ò ïîäãîòàâëèâàòüñÿ ê àïåëëÿöèè. Ì û  ñòàðàåìñÿ ïðîäó ­
ìàò ü îñíîâàíè å äëÿ âíåñåíèÿ àïåëëÿöèè, íàéòè ñëàáûå ïóíêò û â ñóäåáíî ì 
ðåøåíèè , à òàêæå îòèñêàòü ñóäåáíûå ðåøåíèÿ â ïîõîæè õ ñëó÷àÿõ, ÷òî 
ìîæå ò ïîìî÷ ü â âûáîð å àðãóìåíòîâ . 

Ïîñë å òîãî  êàê íåîáõîäèìû å ìàòåðèàëû ñîáðàíû , êàæäûé âûðà­
æàåò ñâîå ìíåíè å è äåëèòñÿ èíôîðìàöèåé , êîòîðó þ  åì ó óäàëîñü íàéòè 
â òå÷åíèè íåäåëè. Í à îñíîâàíè è ýòèõ èññëåäîâàíèé ì û  âñå âìåñòå ðåøàåì 
÷òî  íàïèñàòü â àïåëëÿöèè. Êðîì å òîãî , ì û  ðåãóëÿðíî  ïîëó÷àåì  ìåíüøè å 
çàäàíèÿ, òàêèå êàê íàïèñàíè å ðàçëè÷íûõ ïðîöåññóàëüíûõ çàÿâëåíèé 
è ïîèñê è àïåëëÿöèé, âíåñåííû õ í à ðàçëè÷íûå ðåøåíèÿ ñóäà. 

Âñå ýòè çàäàíèÿ ïîÿâëÿþòñ ÿ â ðàáîòå àäâîêàòà. Åñëè ðàáîòà íàä 
íèì è êàê ñòóäåíòà òàê è ó÷èòåëÿ áóäåò îñîçíàííîé , òî  ïîëó÷åííû å â êîí ­
ñóëüòàöèè ïðàêòè÷åñêèå çíàíè ÿ áóäóò îñíîâî é íàøå é äàëüíåéøåé ðàáîòû, 
í å ñìîòð ÿ í à òî  êàêóþ  þðèäè÷åñêóþ  ñïåöèàëüíîñòü ì û  âûáåðåì  â äàëü­
íåéøåì . À ýòî  ìîæå ò îêàçàòüñÿ çíàìåíèòåëüíû ì  ïðåèìóùåñòâî ì  âî 
âðåì ÿ ïîèñê à ðàáîòû, èëè âî  âðåìÿ ðàáîòû: ïð è ïîäãîòîâëèâàíè è è ðåäàê­
öèè íåêîòîðû õ äîêóìåíòîâ , ìàíåð å ïîâåäåíè ÿ ñ êëèåíòî ì  è ñ ñîòðóäíè­
êàìè , èòä. 

IV . Âèäû í à áóäóùåå — ïîñëåñëîâè å 

Â ïðåäèäóùèõ ãëàâàõ ÿ ïîñòàðàëñÿ îïèñàòü êàê âûãëÿäèò ñèòóàöèÿ 
è êàê äåéñòâóåò þðèäè÷åñêàÿ êîíñóëüòàöèÿ í à Ìèñêîëüöêî ì  óíèâåðñèòåòå 
â äàííû é ìîìåíò . Â íàñòîÿùå é ãëàâå, ÿ ïîñòàðàþñü îïèñàòü íåêîòîðû å 
ïîòåíöèàëüíû å âîçìîæíîñòè , êîòîðû å þðèäè÷åñêàÿ êîíñóëüòàöèÿ èìååò 
è êîòîðû å ìîæí î  áûëî  áû ðåàëèçîâàòü â áëèæàéøåì  áóäóùåì . 
1. Íàçâàíè å „þðèäè÷åñêàÿ êîíñóëüòàöèÿ" èçâåñòíî  â ìåñòíîñòÿ õ âîêðóã 

Ìèñêîëüö . Ñëàâà ýòîé èíñòèòóöèè äîøë à ïðàêòè÷åñêè äî  âñåõ âëàñòåé, 
çàäåéñüâîâàííûõ â îêðåñòíûõ ìåñòíîñòÿõ , õîòü í å âåçäå ðåàêöèÿ í à 
ïîÿâëåíè å þðèäè÷åñêîé êîíñóëüòàöèè áûëà ïîëîæèòåëüíà . Íåêîòîðû å 
âëàñòè íåìåäëåíí î  îòêàçàëèñü ñîòðóäíè÷àòü ñ ãðóïïî é ñòóäåíòîâ, äðó­
ãèå ïðîÿâèë è áåçðàçëè÷èå. Òàêîå îòíîøåíè å ñëåäóåò èçìåíèòü , íàïðè ­
ìå ð ïðåäîñòàâëÿÿ ðóêîâîäèòåëÿì  êîíêðåòíû õ ó÷ðåæäåíèé ïîäðîáíó þ 
èíôîðìàöè þ  î  óñòðîéñòâå, ôóíêöèÿõ, öåëÿõ è ïðîãðàìì å þðèäè÷åñêîé 
êîíñóëüòàöèè. Ìîæí î  ýòî  ñäåëàòü ëè÷í î  èëè ïîñðåäñòâîì  èíôîðìà ­
öèîííû õ ìàòåðèàëîâ. Âëàñòè îçíàêîìëåííû å ñ þðèäè÷åñêîé êîíñóëü­
òàöèåé áóäóò áîëåå ïîëîæèòåëüí î  íàñòàâëåíû  ê íàøå é äåÿòåëüíîñòè, 
áóäóò áîëåå çàèíòåðåñîâàíû  ñîòðóäíè÷åñòâîì . 

2. ×òî  êàñàåòñÿ äàëüøåãî  áóäóùåãî  ïðîãðàìì û  þðèäè÷åñêîé êîíñóëüòàöèè 
òî  ìîæí î  ñêàçàòü, ÷òî  ÷àñòü èäåé, êîòîðû å ì û  ðàçâèâàåì, çà÷åðïíóòà 
èç îïûò à þðèäè÷åñêèõ êîíñóëüòàöèé ôóíêöèîíèðóþùè õ çàãðàíèöåé, 
à îñòàëüíàÿ ÷àñòü — ýòî  íàø è ñîáñòâåííû å èäåè. Ïðîãðàìì à þðèäè÷åñ-

75 



lmn o pq r s ptu v

êî é êîíñóëüòàöèè í à Ìèñêîëüöêî ì  óíèâåðñèòåòå çàíèìàåòñÿ òîëüêî  óãî­
ëîâíûì è äåëàìè, õîòü ñóùåñòâóåò îáùåñòâåííà ÿ íåîáõîäèìîñò ü 
ðàñçøèðåíèÿ äåÿòåëüíîñòè òàêæå í à äðóãèå îòðàñëè ïðàâà, òàêèå êàê: 
- ãðàæäàíñêîå ïðàâî  — ïðåäñòàâëåíèå èíòåðåñîâ èíäèâèäóàëüíûõ ëèö, 

êîòîðû å íóæäàþòñÿ â áåñïëàòíî é çàùèòå èç-çà ìàòåðèàëüíûõ 
ïðîáëåì ; 

- àäìèíèñòðàòèâíî å ïðàâî  — ïðåäîñòàâëåíèå þðèäè÷åñêèõ êîíñóëü­
òàöèé äëÿ íóæäàþùèõñÿ (êîíñóëüòàöèè, ïîäãîòîâê à õàäàòàéñòâ, ïðî ­
ôåññèîíàëüíàÿ è ïîñëåäîâàòåëüíàÿ ðåàëèçàöèÿ èíòåðåñîâ êëèåíòà 
â îáëè÷èé âëàñòåé, çàùèòà êëèåíòîâ â äåëàõ ï î  íàðóøåíèÿì , çà êîòî ­
ðûå ôîçÿ ò àäìèíèñòðàòèâíû å ìåð û íàêàçàíèÿ); 

- òðóäîâîå ïðàâî  è ñîöèàëüíî å îáåñïå÷åíè å — ïðåäñòàâëåíèå èíòåðåñîâ 
òðóäÿùèõñÿ, íàõîäÿùèõñ ÿ â íåâûãîäíî ì  ïîëîæåíèè , ïðåäîñòàâëåíèå 
èì  ïðàâîâî é çàùèòû â äåëàõ íàïðàâëåííû õ ïðîòè â ðàáîòîäàòåëÿì, 
à òàêæå ïðîòè â âëàñòÿì. 

- ïðàâà ÷åëîâåêà è ãðàæäàíèíà — ïðåäîñòàâëåíèå çàùèòû ìåíüøèí ­
ñòâàì, íàõîäÿùèìñ ÿ â íåâûãîäíî ì  ïîëîæåíèè , îñîáåíí î  öèãàéñêîìó 
ìåíüøèíñòâó . 

Ïåðå÷èñëåííû å èäåè ÿâëÿþòñÿ òîëüêî  ïîòåíöèàëüíûì è âîçìîæ ­
íîñòÿìè , êîòîðû å ñòîèò ðåàëèçîâàòü. 

Åñòåñòâåííî, ðåàëèçàöèÿ ýòèõ èäåé ïðèâåäåò ê âîçíèêíîâåíè þ 
íîâû õ çàäàíèé è ïðîáëåìì , òàêèõ êàê íàëàæèâàíèå îòíîøåíè é ñ âëàñòÿìè, 
ñîòðóäíè÷åñòâî  ñ îáùåñòâåííûì è îðãàíèçàöèÿì è (÷òî  îáåñïå÷èò îáùåñ ­
òâåííî å óçíàíè å äåÿòåëüíîñòè þðèäè÷åñêîé êîíñóëüòàöèè), âîâëå÷åíèå 
â ïðîãðàìì ó äðóãèõ þðèñòîâ è ÷èíîâíèêîâ , à òàêæå ïîèñê è áîëåå øèðîêî é 
ìàòåðèàëüíî é ïîìîùè , êîòîðàÿ îáåñïå÷èò âîçìîæíîñò è äëÿ äàëüíåéøåãî 
ðàñøèðåíèÿ ïðîãðàììû , èòï . 

Ì û  âñå æåëàåì, ÷òîáû ýòè èäåè ðåàëèçîâàëèñü êàê ìîæí î  áûñòðåå, 
íåñìîòð ÿ í à òðóäíîñòè è ÷òîáû íîâû å âîçìîæíîñò è þðèäè÷åñêîé 
êîíñóëüòàöèè ïîÿâëÿëèñü „êàê íîâû å öâåòà í à ïàëèòðå". 

ß ñìå þ  òàê óòâåðæäàòü, ïîòîì ó ÷òî  ñòóäåíòû è ó÷èòåëÿ, ïðèíèìà ­
þùè å ó÷àñòèå â ïðîãðàììå , à òàêæå òå, êîòîðû å åùå í å ïðèíèìàë è â íåé 
ó÷àñòèÿ, í î  ñîáèðàþòñÿ ê íåé ïðèñòóïèòü — ñàì è ñôîðìóëèðîâàë è âûøåó­
ïîìÿíóòû å èäåè è ïðåäëîæåíèÿ. Îáåñïå÷åíè å öèðêóëÿöèè ñòóäåíòîâ í å 
ÿâëÿåòñÿ ïðîáëåììîé , ïîñêîëüêó , êàê ÿ óæå îòìå÷àë, åñòü ìíîã î  íîâû õ 
ñòóäåíòîâ, äîïóùåííû õ ê ó÷àñòèþ  â ïðîãðàììå . 

ß ìîã ó óòâåðæäàòü, ÷òî  ñòóäåíòû êîòîðû å ñòîëêíóëèñü ñ þðèäè­
÷åñêîé êîíñóëüòàöèåé, îñîáåíí î  åñëè ïîñâåùàëèñü ñâîåé ðàáîòå êàê 
ñëåäóåò, áóäóò ñ÷èòàòü êîíñóëüòàöèþ  î÷åí ü ïîëåçíîé . Îñòàåòñÿ íàäåÿòñÿ, 
÷òî  â äàëüíåéøåì  êîíñóëüòàöèÿ áóäåò â ñîñòîÿíè è ïðåäëîæèòü áîëüø å 
âîçìîæíîñòå é è ÷òî  áîëüøåå êîëëè÷åñòâî  ñòóäåíòîâ áóäåò ñ÷èòàòü 
þðèäè÷åñêóþ  êîíñóëüòàöèþ  òàêîé èíñòèòóöèåé Ìèñêîëüöêîã î  óíèâåðñè­
òåòà, ó÷àñòå â êîòîðî é ýòî  ðàáîòà, ó÷åáà è — áåç ïðåóâåëè÷åíèÿ — ðàçâëå­
÷åíèå, îäíîâðåìåííî . 
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Catherine Klein 

SPRAWA TERESY O'BRIEN: 

SYMULACJ A PRZEZNACZONA 

DLA PORADNI PRAWNYCH ZAJMUJ�CYC H SI� 

PRZEMOC�  W RODZINIE 

Teresa O'Brien jest siedemnastoletni�  matk�  samotnie wychowu­
j�c �  dwuletniego syna o imieniu Jordan a obecnie ponownie jest w ci��y . 
Teresa jest uczennic� ���M�T�E�I�c�S �redniej i od trzech lat spotyka si�  z Rober­
tem Jonesem. W trakcie trwania ich zwi�zk u Robert byl w stosunku do 
niej agresywny zarówno���M�c�I�Q�H�C�?�	���?�G�I�=�D�I�H�;�F�H�C�?���D�;�E���C���@�C�T�S�=�T�H�C�?�	���;���E�O�F�G�C�H�;�

cj�  tej agresji byl niedawny incydent, kiedy to� ��A�L�I�T�C�c���0�?�L�?�M�C�?� ��I�L�;�T���D�?�D� ��H�C�?�

�H�;�L�I�>�T�I�H�?�G�O���>�T�C�?�=�E�O �mierci�  i pchn��c j�  w brzuch. Rodzice Teresy nie 
wykazuj�  zainteresowania pomoc�  w rozwi�zaniu jej problemów z Rober­
tem. Przyjaciele Teresy poradzili jej poszuka�  pomocy prawnika. 

Od wielu miesi�cy przypadek Teresy jest w centrum zainteresowa­
nia seminarium prowadzonego w ramach poradni prawnej naszej uczelni. 
Jest ona���A�c�W�Q�H�  postaci�  w grze rozpisanej na role, któr�  opracowali�my 
na u�ytek poradni prawnej i rodzinnej� ��>�T�C�;�c�;�D�cej przy Columbus School 
of Law na Catholic University of America� ����Q�S�>�T�C�;�c� ��J�L�;�Q�;� ��C�G��� ��'�L�T�S�M�T�N�I�@�;� �
� '�I�F�O�G�<�;� ��H�;� �� ' �;�N�I�F�C�=�E�C�G� ��1�H�C�Q�?�L�M�S�N�?�=�C�? Ameryka�skim), reprezentuj�cej 
ofiary przemocy w rodzinie w sprawach dotycz�cych wydania nakazu przy­
�Q�I�c�O�D�cego pozwanego do porz�dku (nakazu ochrony s�dowej) i innych 
kwestiach dodatkowych, w tym post�powaniach dotycz�cych opieki nad 
dzieckiem i rozwodowych. Co do sztuki udaj�cej rzeczywisto��, pewna 
prawdziwa klientka poradni w bie��cy m roku���<�S�c�; szokuj�co podobna do 
Teresy, a nasi studenci mogli lepiej zrozumie�  jej���E�c�I�J�I�N�S dzi�k i intensyw­
nemu do�wiadczeniu przebywania z hipotetycznym klientem, czyli Teres�. 

W grach rozpisanych na role (zwanych te�  symulacjami), studen­
tom przypisuje si�  role do odegrania w warunkach s�dowych. Proszeni s� 
o odgrywanie ró�nych ról: prawników, klientów, �wiadków i/lub s�dziów. 
Okazuje si� , i�  takie gry s�  jednym z najskuteczniejszych narz�dzi umo�­
liwiaj�cyc h studentom posi�� �  umiej�tno�ci w zakresie rozmowy z klien-
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tern, doradztwa oraz reprezentacji procesowej, które przygotowuj�  ich do 
reprezentowania poprzez poradni�  rzeczywistych klientów.1 Dzi�k i symu­
lacji studenci zostaj�  skonfrontowani z ró�norodnymi kwestiami: pozyski­
waniem zaufania klienta, uparto�ci�  �wiadka czy niecierpliwo�ci�  s�dzie­
go, a wszystko to w ramach otoczenia sprzyjaj�cego nauce. Dodatkowo, 
poprzez gry rozpisane na role w �yci e studentów prawa, by�  mo� e po raz 
pierwszy, wkraczaj�  klienci jako prawdziwi ludzie.2 

Jedn�  z podstawowych zalet symulacji jest ich elastyczno��. Prowa­
dz�cy zaj�cia mo� e wymy�la�  proste lub� ��T�c�I�on e sytuacje obejmuj�ce 
istotne kwestie nie zawsze podejmowane przy obci��eni u pojedynczymi 
sprawami. Co wi�cej , gry takie pozwalaj�  nauczycielowi kontrolowa�  czas 
i kolejno��  zdobywania przez studentów umiej�tno�ci oraz umo�liwia � 
uczestnikom zaj� �  do�wiadczenie wspólnoty, tym samym buduj�c ci�g �c�I� � 
i sens wspólnego przedsi�wzi�cia. W naszej poradni symulacje maj�  miej­
sce podczas zaj�� , cho�  w przypadku ograniczonego czasu nauczyciel mo­
� e bez problemu opracowa�  symulacje nadaj�ce si�  do odegrania poza ni­
mi. Ponadto oczekujemy, � e nasi studenci b�d �  uczestniczy�  w krytycznej 
ocenie i dyskusji nast�puj�cej po ka�dej symulacji, co odzwierciedla nasz 
cel, czyli sprawienie, aby studenci poradni uczyli si�  aktywniej i w sposób 
bardziej �wiadomy. 

W tym semestrze nasi studenci po raz pierwszy spotkali si�  z Tere­
s�, przeprowadzili z ni�  wywiad koncentruj�c si�  na znalezieniu prawnych 
rozwi�za�  jej problemów oraz udzielili jej rad w tym zakresie. W dalszej 
cz��c i semestru studentów podzielono na dwie grupy, reprezentantów al­
bo Teresy albo jej���=�B�c�I�J�; �E�;���.�I�<�?�L�N�;�� Nast�pnie studenci starali si�  wypra­
cowa�  ugod�  z prawnikami drugiej strony, a na koniec wzi�l i���O�>�T�C�;�c���Q���J�L�I�

�=�?�M�C�?� ��J�L�I�Q�;�>�T�I�H�S�G� ��J�L�T�?�T s�dziego. Przez� ��=�;�c�S� ��M�?�G�?�M�N�L� ��B�C�M�N�I�L�C�;� ��0�?�L�?�M�S� �
�M�c�O�y �c�;���D�;�E�I���H�;�G�C�;�M�N�E�; do�wiadcze�, jakie nasi studenci mieli reprezentu­
j� c swych pierwszych prawdziwych klientów oraz���J�I�T�Q�I�F�C�c�;���C�G���J�L�T�?�J�L�;�=�I�

wa�  do�wiadczenia i informacje w zakresie, w jakim� ��I�>�H�I�M�C�c�S si�  one do 
ich zarówno rzeczywistych jak i symulowanego klienta, czyli Teresy. 

Niniejszy� ��;�L�N�S�E�O�c� ��T�;�Q�C�?�L�;� ��J�L�T�?�>�M�N�;�Q�C�?�H�C�?� ��C analiz�  symulacji, jak� 
wykorzystali�my z naszymi studentami. Przedstawiamy jej rzeczywist� 
tre��  opatrzon�  komentarzem obja�niaj�cym dotycz�cym tego, w jaki spo­
sób symulacja� ��T�I�M�N�;�c�;� ��Q�c�czona do naszych zaj� �  praktycznych. Opisujemy 
równie�  wymagane zadania pisemne oraz prace domowe. (Jako���6�;�c�czni k 
A���>�I�c�czamy���J�?�c�H�S���M�?�G�?�M�N�L�;�F�H�S���J�L�I�A�L�;�G� ��H�;�M�T�S�=�B zaj��. ) Na koniec suge­
rujemy jak t�  symulacj�  mo�na dostosowa�  na potrzeby programów po­
radni���>�T�C�;�c�;�D�cych w innych krajach o innych systemach prawnych. 

1
w x x  Shalleck, Theory and Experience in Constructing the Relationship Between Lawyer and 
Client: Representing Women Who Have Been Abused, 64 yz{{ . L. |z} . 1048-49 (1997). 

2 W kwestii ~ • € • ‚ € ƒ ~ • „ ƒ i … † • € ~ ‡ ˆ w w dyskusjach ‰Š•‹Œ•Ž•~•ƒ h ~ a� ��R�T�?�U�D�<�d�<�>�C� ��K�M�<�R�<� ��U�J�=�
� �
���I �I���1�C�<�G�G�@�>�F�������8�7�<�=�;�>�,�=�2�8�7�<���8�/���=�1�.�����5�2�.�7�=���&�2�=�1�2�7�����.�0�*�5�����-�>�,�*�=�2�8�7�����������1�O�<�I�
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Sprawa Teresy OBrian: symulacja przeznaczona dla poradni prawnych. 

I. y wywiad z m 

A. Tre� �  symulacj i 
Na drugich • ‘ ’ “ ” • ‘ ” h w semestrze nasi studenci zapoznaj�  si�  po 

raz pierwszy ze spraw�  Teresy O'Brien. Teres�  graia jedna z naszych stu­
dentek, która na kilk a dni przed samymi zaj�ciami� ��I�N�L�T�S�G�;�c�; nast�puj�­
ce wytyczne. Poproszono j�  o niedzielenie si�  tymi informacjami z pozo­
�M�N�;�c�S�G�C� ��O�=�T�?�M�N�H�C�E�;�G�C zaj�� . 

– — ˜ ™ š › j œ˜•žŸœ™›  z arkusz œ • ¡ ™ › ¢ • ž £ ¤ y ¥—¦§˜ e ™˜§—¢¨•¤ž e  ©•˜— ­
ª « ¬ ­ e ®¯°±²³´¯®«­µ¶ e���O�d�J� ��N�T�H�P�G�<�>�E�D� ��I�< zaj�ci a · ² ± ¸ ­ µ ¬ ­ e ¹´¯ª¶¸­ h aspek­

º » w przemocy w ¼½¾¿ÀÁÀ e oraz Â¼¿ÄÂ¼½ÅÆ¾¿ÆÁÀ a wywiadów. Prosz� ÁÀ e 
Ç É Ë Í Î Ï Ð Ò Ô Õ Ö  tych ÔÒ×ËØÙÕÚÛ i� ��K�J�U�J�N�O�<�d�T�H� ��N�O�P�?�@�I�O�J�H�
� ��.�M�U�T�E�H�D�@�N�U rol �  Te­
resy Ü ÝÞ ß à áâ . Postaraj  si�  w â à ã ä å æ ç è . Masz ë á ä â ã  swobod�, co do do­

ìíîíïð a ñïðò j ðóôõôïö÷ h� ��N�U�>�U�@�B�Z�d�Z�R��� ��F�O�Z�M�@���R���2�R�J�D�H���J�?�>�U�P�>�D�P pasujø  do 
ù¢›—¡•˜› j  przez Ciebie postaci. 

úûüýþÿ I�� e  ý � üû e � ý � � � � � � e Teresy O'Brie û

Masz � 	 
 � 
 � 
 � � � 	 e lat. Od trzech lat spotykasz si�  z ���
��
 m Jo­
˜› ›¨ , któr y ma 19 lat. Masz z � — � ›¢©› m ž›Ÿ˜ o dziecko, Ÿ¡¦ � ›©˜™› � o 

  s ˜ù a o ™̈™›˜™ u � — ¢ Ÿ• ˜ , a — � ›¤˜™ e jeste� ¥—˜—¡˜™ e w ¤ ™ £ š s . Ojcem dru­
giego dziecka jest � � � � ! " # � — � ›¢© . $� ›¤˜™ e mieszkasz z ciotk %  pod adre­
sem 111 & › ' ›˜© h Street, SE, ( •  ) ™̃ � ©—˜ , DC 28011, ©› � ›§— ˜  (202) 999-
9999. * a stale œ•¨› � Ÿ—¡•˜ a jeste+  pod adresem rodziców: 1611 Vã
Dure ,  Street, -. , ( •  ) ™̃ � ©—˜ , D.C. 28000, /01023 n  (202) 998-8808. � — ­
bert pracuje w §™¢¨™ e � ¦Ÿ—¡ � •˜› j  i zarabia���J�F�J�d�J�����������������?�J�G�<�M�Z�R���M�J�>�U�I�D�@�
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ucz�szcza�d��� ��<�G�@� ��U�?�J�=�T�d� ��?�T�K�G�J�H A B + � ! C D E F C G % E y + � " D � ! e� ��R�T�F�N�U�O�<�d�>�@�I�D�@� �
���%�#�"�	�
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[\]^_ t sprawuje si� ` a b c d e ^ j f\f_ac`g^ ; wpada odwiedzih i\_ja` a dwa 
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v w x y z z { w | z { } ~ x y j  klasy w szkole • € y • z { y j  Cardozo High School.� ��.�d�<�>�D�N�U��
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co z czasem� ��K�M�U�@�N�U�d�J� ��R agresj� Ž • • ‘ ’ • “ ”  i • – — ˜ ™ y dalszych ataków. Jest 
 ù¢•ž˜™

e
œ•œŸ¢— ˜

y i zaborczy, mówi Ci , co masz
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š  i
˜™ œ¤œ
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, 
któr e mu si� ›œ e • ž Ÿ ž   ¡ ¢ £ .� ��8�<�=�M�<�d���! �D���K�<�B�@�M�� ¤ ¥   y ¦ ž › § ¨ ž © ž ª ¡ « , z kim roz­
mawiasz przez ¬­®­¯°± . ²°³ i Ci wymówki, ´ e ° µ ® ¶ · ¸ ¹ z si�  za º±±»¼ i���>�C�d�J��
�K�<�F�<�H�D� ��D� ��U�<�=�M�J�I�D�d� ��! �D½ ¾ ¿ À Á ¿ Â ¾ Ã Ä Å Æ Ç È Á É Ä Ê ¿ Ë e z paroma kolegami, któ­
rych ÌÍÎÏ z od���H�<�d�@�B�J�
���)�D�G�F�<���M�<�U�T���P�?�@�M�U�T�� Ci�  w twarz, bo���P�U�I�<�d�� Ð e jesteÑ

„pyskata" .� ��8�<�B�M�J�U�D�dÒ Ó Ô , Ô e Õ Ó Ö × i zobaczy ci�  z ØÙÙÚ m Û Ü Ô Ý Þ Ú Þ Ù ß , zrobi 
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krzywd �  Tobie i���>�U�d�J�I�F�J�H���2�R�J�E�@�E���M�J�?�U�D�I�T�
���,�D�@�?�d�P�B�J���K�J���I�<�M�J�?�U�D�I�<�>�C���(�J�M��
�?�<�I�<� ��0�J�=�@�M�O� ��?�J�N�O�<�d� ��N�U�<�D�P��� ��B�?�T� ��U�J�=�<�>�U�T�d�� à e Twoi przyjaciele á â ã ä å æ ç è é i 
dziecku êëìíìîïð .� ��)�J�K�<�d� ��d�Zñ ì ò í ó o dziecka añ  je���U�I�D�N�U�>�U�T�d��� ��M�J�U�?�<�M�d���(�J�M�?�<��
�I�J�R�D� ��P�=�M�<�I�F�J� ��D� ��M�J�U�O�M�U�<�N�F�<�d� ��J ô õ ö ÷ ø � ùúøöûú r üø u dziecka.� ��8�<�B�M�J�U�D�d�� ý e 
gdy kiedykolwiek przylapie Ci� þ a ÿ  ������� þ � u rzeczy dia jego dziecka 
od � þþ �� h ludzi, zabierze Ci 	�  
 � þ � . Po tych � þ ��
� þ ��� h 
��� t zawsze 
�K�M�U�@�K�M�<�N�U�<�d� ��D� ��H�Z�R�D�d�� � e to si�  ju � �� e powtórzy, � e Ci�  kocha i �� e � � � e 
bez Ciebie � � � .���8�?�<�M�U�<�d�J si� , � e w trakcie tych ataków���=�M�J�I�D�d�<�  si� , ale � � ­
gdy �� e���P�?�@�M�U�T�d�<� ���!"# a pierwsza. $�%& y po „bójce" �� e���U�<�?�U�R�J�I�D�d�<� � a 
policj � '( i () e� ��K�J�N�U�d�<*  do lekarza. 

O+ ,-, . i /.0123. t���N�K�J�R�J�?�J�R�<�d��4 e���P�>�D�@�F�d�<5  z domu rodziców i ukry ­
wasz si�  u ciotki. Dwa
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si� 89:;<=;> o dziecka. ?9@;A t =BCDEFGHBI t si� J K E H ; 8 �d���D���R�M�U�@�N�U�>�U�<�d��L e =9 ­
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co� ��U�<�N�U�d�J� ��<� ��J�I�D� ��J�?�@�N�d�<�G�D Ci�  wraz z |} ~•€•‚ m do ciotki.� ��!�C�>�D�<�d�<�=�Tƒ  wró­
ci „  do domu …†‡ˆ‰ŠŠ‹Œ o i� ��N�U�F�J�d�T��� ��<�G�@� ��K�M�U�T�E�<�>�D�@�G�@• Ž • ‰ • , ‘ e ’†“‹… t kr�c i 
si�  w ” • – — ˜ ™ u� ��N�U�F�J�d�T���D���N�U�P�F�< Ci� . 
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 � � 
 � e ��
 ����
 .���.�M�U�T�E�<�>�D�Z�d�F�<���K�J�R�D�@�?�U�D�<�d�<���!�D��� e o przy Catho­
lic ��������� y���?�U�D�<�d�<���?�<�M�H�J�R�<� ��K�J�M�<�?�I�D�<� ��K�M�<�R�I�<�����?�J���F�O�Z�M�@�E���U�?�@�>�T�?�J�R�<�d�<�

si� � � � Å ! Ð . 

Przed " # $ % & ' # ( i pozostali studenci poradni otrzymuj�  bardzo nie­
wiele informacji na temat Teresy O'Brien oraz nast�puj�ce wytyczne: 

W tym )*+,-./ u . a zaj�ciach macie za 01-1./ e przeprowadzi2  wy­
wiad z 3 4 5 6 5 7 8 9 3 : ; < 5 : 8 4 =  Teres=  O'Brie 8  pod > = : 5 m ?;:58@A9<85B o C9 484 ­
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�K�<�F�J�R�D� ��0�J�=�@�M�O�J�R�D� ��(�J�I�@�N�J�R�D�
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��� �� m i 7 e���H�Z�B�d byÐ  wobec þ �� j 
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Sprana Teresy O 'Brian: symulacja przeznaczona dla poradni prawnych... 

aIJKLMNOM . P Q N R O O R S T R e sie przede wszystkim skupi U O a Q V J K S W K O R X , jakie­
go rodzaju pomocy sobie Y Z [ \ y i potrzebuje oraz ]^_`bcdefbe u z b e g  sku­
thijkli h relacji mnophqrokuvkliw . Poza xkkly i kwestiami m o y l z v i x h , w ja­
ki sposób { | } ~ • € } • ‚ ƒ „ } e swoj…  rol � †‡ˆ‰Š‹Œˆ•ˆŽ•†• a i swoje ‘’“‘”•– i 
z osob— ˜ ™ š › œ • ž Ÿ —   — . ¡ œ ¢ £   ¤ e ¥¦œ§œš˜¤ e���U�B�d�bia ¨  kwestie © œ ª —   e dopro­
wadzi«  do realizacji Waszych celów. W trakcie zaj� « ¬ ­ ® ¯ ° ± ² ³ «  z Was b� ­
dzie pracowá  w zespole z µ¶¶· m ¸¹º»¼¶¹¼ m prawa i przeprowadzá  wy­
wiad z Teres… ½ ¾ ¿ À} Á Â . Ã À Ä ‚ Å { Æ { Ç È É … c si�  do zaj� Ê  prosz�  si� Ä • ~ Æ • Â { Ç } Ê , 
jak Ë Ì Í Î Ï Ð Ñ Ò  jak ÐÌÓÔÎÍÕË e���?�U�D�<�d�<�I�D�@���5�<�N�U�@�B�J� ��U�@�N�K�J�d�P���R���O�M�<�F�>�D�@���R�T�R�D�<��
�?�P�
���1�F�d�<�?���U�@�N�K�J�d�Z�R���U�J�N�O�<�I�D�@���P�N�O�<�G�J�I�T���I�<���R�O�J�M�F�J�R�T�>�C zaj�ciach. Powodze­
Â} • ! 

B. Konteks t symulacj i 
Poradnia Prawna i Rodzinna,� ��T�;�c�IÖ × Ø a w 1978 r. i rozszerzona 

w 1993 ã., jest najstarszym Ù Ú Û Ü Ý Þ Ù ß à Þ á m programem edukacyjnym tego 
typu dla studentów prawa skoncentrowanym na �wiadczeniu� ��O�M�c�O�A� ��J�L�;�Q�

�H�S�=�B���I�@�C�;�L�I�G���J�L�T�?�G�I�=�S���Q���L�I�>�T�C�H�C�?���� Wa�n�  misj�  poradni jest uwra�liwie­
nie studentów na kwestie prawne, socjologiczne i emocjonalne, przed 
którymi stoj�  ofiary przemocy w rodzinie przy jednoczesnym powi�ksza­
niu grupy wyszkolonych reprezentantów kobiet i innych� ��=�T�c�I�H�E�W�Q� ��L�I�>�T�C�H�	� �
�E�N�W�L�S�=�B� ��I�H�; dotkn��c�;�� Zaj�ci a w poradni maj�  w zamierzeniu wyposa�y� 
studentów w umiej�tno�ci i wiedz�  przedmiotow�, których b�d �  potrze­
bowa�  by skutecznie reprezentowa�  swych klientów. 

Na pierwszych zaj�ciach koncentrujemy si�  na dynamice przemo­
cy w rodzinie: kwestiach� ��Q�c�;�>�T�S� ��C� ��E�I�H�N�L�I�F�C�	� ��=�S�E�F�O� ��J�L�T�?�G�I�=�S�	� ��N�S�G�	� ��D�;�E� ��I�=�;�

�F�;�c�?� ��E�I�<�C�?�N�S minimalizuj�  przemoc, lub same si�  obwiniaj� , trudno�ciach 
z wyj�ciem ze zwi�zku, w którym wyst�puje przemoc oraz na tym, jak 
przemoc w rodzinie���Q�J�c�S�Q�;� ��H�; podporz�dkowane kobiet jako grupy spo­
�c�?�=�T�H�?�D��� ��(�?�E�N�O�L�;� ��I�<�?�D�G�O�D�?� ��J�L�;�Q�>�T�C�Q�?� ��B�C�M�N�I�L�C�?� ��I rzeczywi�cie bitych ko­
bietach pochodz�cych z ró�nych grup etnicznych. Na tym etapie celowo 
unikamy tradycyjnych� ��G�;�N�?�L�C�;�c�W�Q� ��J�L�;�Q�H�S�=�B�	� ��N�;�E�C�=�B� ��D�;�E� ��O�M�N�;�Q�S� ��C� ��I�L�T�?�=�T�

�H�C�=�N�Q�I��� ��,�L�;�A�H�C�?�G�S� ��H�;�D�J�C�?�L�Q da�  naszym studentom fundament w postaci 
podstawowego, a jednocze�nie krytycznego zrozumienia charakteru tego 
problemu.4 Wielu z nich nie ma �adnych wcze�niejszych do�wiadcze� 

3 W tym artykul e opisujemy Teres�  jako â ã ä å æ �  przemocy w æâçèäéäê . ë ä ê ì í î æ e osoby ï å ð ñ è ò ­
ce o prawa óôõö÷øöùúôûüý h kobiet wol þ ÿ  ü ú ô � öø ÷ó � û u� ��b�J�>�<�G�<�d�<��� ��U�<�H�D�<�N�O� ��b�J�A�D�<�M�<���� gdy 

sugeruje � � , i �  bite kobiety s� ���� e i �� � �� �	 , jako � e���R�T�N�U�d�T���>�<�d�J���U���D�I�>�T�?�@�I�O�P���K�M�U�@�H�J�>�T�
� �
�'�I�I�D
 � � 
 � � � � , � e �� e � � � � a � � 
 � � �  si� � ��J�>�<�G�<�d�T�H��� ��>�C�T�=�< � e � � � � � � 
 � � e przemoc� � ��U�J�N�O�<�d�J� �
�R���K�@�d�I�D� � � � ! " � " � , co w przypadku " # � $ % & ' ( ) h kobiet "#!* y "# e ma miejsca, oraz � e + � ( ) # e 
poj�ci a� ��b�J�>�<�G�<�d�<��� ��N�P�B�@�M�P�E�@�� i ,  przemoc -. e pozostawia� ��O�M�R�<�d�T�>�C/ 0 1 2 3 4 . 

4
5 6 7 8 9 : ; < 7 8 a lektura dla = > ; ? @ A B 9 < C w zaj� D  to mi�dz y 9BBEF9 : G?7 HI e J KHLB ?H , Jr., The 
Stalking of Kristin, Wash. Post, listopad 22, 1992, C l ; M NOP a M. Q RS TO RPU , Six Wo­
men 's Stories, w: Mejor  Sola Que Mai V WXY Z[\[ ][ : ^X r  the _[̀a\ a i \  a\  Abusive b c d[ ­

tefghie p 143-146 (1985); Evelyg  C. White, What is Domestic Violence & The Psychology of 
Abuse w: j k l m n , j k l m n , jkl nop : q r r  Black Women s pl um n g with Physical ln d vwr x mr nl l 
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z przemoc�  w rodzinie. Nawet je�l i studenci mieli jakie�  zwi�zane z ni� 
do�wiadczenia osobiste, cz�sto brakuje im krytycznego dystansu do tego 
zjawiska. Przemoc w rodzinie jest problemem���T�c�I�onym, wielowymiaro­
wym i cz�sto zadziwiaj�cym. Aby���>�T�C�;�c�;�  jako skuteczni prawnicy zajmu­
j�c y si�  prawdziwymi klientami, którzy spotkali si�  z przemoc�, studenci 
musz�  posiada�  odpowiedni�  wiedz�  i umiej�tno� �  obiektywnego os�du. 
Studenci wychodz�  z zaj� �  z wi�kszym zrozumieniem tego, jak bite kobie­
ty s�  systematycznie��� I �<�?�T�Q�c�;�>�H�C�;�H�?���C���>�F�;�=�T�?�A�I���a�J�I���J�L�I�M�N�O���H�C�? odchodz�". 
Studenci przemy�l�  t�  dynamik�  w trakcie trwania semestru, zdenerwo­
wani zachowaniem klientów, którzy nie oddzwaniaj�  lub decyduj�  si�  na 
powrót do agresywnych m��ó w i partnerów, a to pomo�e im zrozumie� 
i� ��Q�S�N�c�O�G�;�=�T�S�  sobie� ��>�T�C�;�c�;�H�C�;� ��E�F�C�?�H�N�?�E� ��I�L�;�T przemy�le� � ��Q�c�;�M�H�?� ��L�?�;�E�=�D�?� �
�Q� ��M�N�I�M�O�H�E�O� ��>�I� ��H�C�=�B����

�/�S�G�O�F�;�=�D�;���T�G�O�M�T�;���M�N�O�>�?�H�N�W�Q���>�I���E�I�H�@�L�I�H�N�;�=�D�C���T���Q�C�?�F�I�G�;���E�Q�?�M�N�C�;�G�C�	��
�E�N�W�L�?���I�G�;�Q�C�;�G�S���H�;���J�C�?�L�Q�M�T�S�=�B zaj�ciach. Po pierwsze, symulacja wzmac­
nia zrozumienie, � e przemoc w rodzinie to co�  wi�cej ni�  po prostu agre­
sja fizyczna w stosunku do ofiary. Zazdro��  Roberta prowadz�ca do gró�b 
i zakazu spotykania si�  z���J�L�T�S�D�;�=�C�W�c�G�C���J�c�=�C m�skiej jest form�  molestowa­
nia emocjonalnego. Podobnie, mimo � e niszczenie przez niego ubra� 
Teresy oraz���c�W�eczka, ubranek i monitora snu dziecka nie stanowi�  mole­
stowania fizycznego, s�  to akty zmierzaj�ce do zastraszenia Teresy, powo­
duj�  � e boi si�  ona o� ��Q�c�;�M�H�? bezpiecze�stwo. 

Po drugie, symulacja daje� ��J�L�T�S�E�c�;�>� ��=�S�E�F�O� ��J�L�T�?�G�I�=�S�� Poj�cie „cykl 
przemocy"���T�I�M�N�;�c�I���Q�J�L�I�Q�;�>�T�I�H�?���J�L�T�?�T���>�L���(�?�H�I�L�?���3�;�F�E�?�L���=�?�F�?�G���O�c�;�N�Q�C�?�

�H�C�;� ��T�L�I�T�O�G�C�?�H�C�;� ��>�S�H�;�G�C�E�C zwi�zków, w których dochodzi do bicia.5 Cykl 
ten���M�E�c�;�>�; si�  z trzech faz. W „fazie budowania napi�cia" zwi�zek charak­
teryzuje si�  atmosfer�  podwy�szonego poziomu zdenerwowania. Ofiara 
czuje si� , jakby���M�C�?�>�T�C�;�c�;���H�; roz�arzonych w�glach; agresor coraz cz��cie j 
ma wahania nastrojów, coraz���c�;�N�Q�C�?�D���A�I zdenerwowa�  i jest coraz bardziej 
pobudzony. W drugiej „fazie ostrej" nast�puje eskalacja budowania na­
pi�cia , w tym rzeczywiste molestowanie fizyczne,� ��M�c�I�Q�H�?� ��F�O�<� ��?�G�I�=�D�I�H�;�F�

�H�?��� ��3�L�?�M�T�=�C�?� ��Q� ��I�M�N�;�N�H�C�?�D� ��a�@�;�T�C�? miesi�ca miodowego" agresor okazuje 

Abuse 9-26 (1985); bell hooks, Violence in Intimate Relationships, w: yz{|}~ g Back: y • } ~ ­

€•‚ g ƒ„… • ‚•† ‡‰̂Š •‚€•‚ g Black 84-91 (1989); ‹ Œ‡••‚Œ l Ž•‚•„•„ ‚‘ e o•  Catholic Bishops, 
When I Call For Help: A Pastoral Response to Domestic Violence Against Women (1992). 
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ª«¬­ d R. Barnhizer, The Clinical Method of Legal Instruction: Its Theory and Implementa­
tion, 30 J. Legal Educ. 67, 71-79 (1974); Willia m Quigley, Introduction to Clinical Teaching 
for the New Clinical Law Professor: A View from the First Floor, 28 ® ¯ ° ± n L. Rev. 463, 471-
76(1995). 

5
² ³ ´ . Lenore E. µ¶·¸¹º , The Battered Woman (1979); Lenore E. µ¶·¹̧º , Tenifying Love 
(1989). » ¼ ½ . “ –

£ , Susa¾  Schectcr. Women and Male Violence (1982). W ¿ À Á Â ¿ Ã Ä Å Æ , w których 
dochodzi do ÇÈÉÊËÌÊÍÎÈÏÐÈ , cykl przemocy jest ÑÍÎÒÓÌÔÕÏÖ , ×ÌØÏÈ k ÏÐ e zawsze ÍÙÌÔÏÖ . 
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Sprawa Teresy O'Brian:  symulacja przeznaczona dla poradni prawnych. 

Ú Û Ü Ý Þ ß à , obiecuje, á e nigdy ju á  nie zachowa sià  agresywnie i á e sià  zmie­
ni. Ofiara â ã á e odczuwaä � ��T�c�Iå ä , â æ æ ã å ä , zagubienie lub â ã á ç æ è e� ��J�I�c�cze­
nie ww. Je�li ofiara uwierzy w obietnice agresora i zdecyduje si�  pozosta� 
w tym zwi�zku, cykl zaczyna si�  od pocz�tku. Wprawdzie symulacja nie 
opisuje etapu budowania napi�cia, jednak daje kilk a� ��J�L�T�S�E�c�;�>�W�Q� ��?�N�;�J�O� �
�C�H�N�?�H�M�S�Q�H�?�A�I�	� ��A�>�T�C�?� ��E�F�O�=�T�I�Q�S� ��D�?�M�N� ��;�N�;�E� ��@�O�L�C�C� ��.�I�<�?�L�N�;�	� ��A�>�S� ��0�?�L�?�M�;� ��G�W�Q�C� �
�G�O�	 � e ponownie spodziewa si�  dziecka a Robert zarówno grozi Teresie 
jak i atakuje j�  fizycznie. Symulacja ilustruje te� � ��a�M�c�I�>�E�C��� ��?�N�;�J� ��=�S�E�F�O���J�L�T�?�

�G�I�=�S��� ��,�I� ��C�H�=�S�>�?�H�=�C�?�	� ��Q� ��E�N�W�L�S�G� ��>�I�M�T�c�I� ��>�I� ��<�C�=�C�;� ��.�I�<�?�L�N� ��T�;�Q�M�T�?� ��J�L�T�?�J�L�;�M�T�;�	� �
�T�;�J�?�Q�H�C�;� ��I� ��G�C�c�I�c i i obiecuje, � e nigdy wi�cej nie skrzywdzi Teresy. 

Po trzecie, podkre�lone zostaje centralne miejsce cyklu� ��Q�c�;�>�T�S� �
�C� ��E�I�H�N�L�I�F�C� ��Q zwi�zkach, w których wyst�puje przemoc. Teoria� ��Q�c�;�>�T�S� �
�C� ��E�I�H�N�L�I�F�C� ��G�W�Q�C�	 � e przyczyn�  przemocy w rodzinie nie jest� ��T�c�I�� , stres al­
bo nadu�ywanie narkotyków czy alkoholu, a raczej potrzeba zachowania 
�Q�c�;�>�T�S� ��C� ��E�I�H�N�L�I�F�C� ��H�;�> ofiar�  poprzez wykorzystanie ró�norodnej taktyki, 
w tym molestowania ekonomicznego, wyizolowania, agresji� ��M�c�I�Q�H�?�D� �
�C� ��?�G�I�=�D�I�H�;�F�H�?�D�	� ��>�I� ��=�T�?�A�I dochodz�  kwestie m�skiego przywileju, przymu­
su i pogró�ek oraz przemocy fizycznej.6 Wiele z zachowa�  Roberta ma na 
celu kontrolowanie Teresy: zabranie jej pagera celem sprawdzania, z kim 
rozmawia przez telefon, narzucanie Teresie noszenie takich a nie innych 
ubra�  czy te�  gro�by odebrania dziecka, je�l i Teresa przyjmie prezenty od 
�J�L�T�S�D�;�=�C�W�c�� Sprawuj�c kontrol�  Robert zachowuje� ��Q�c�;�>�T�  nad Teres�. Do­
datkowo, dzi�k i symulacji studenci widz� , jak z biegiem czasu nast�puje 
eskalacja przemocy. Robert zaczyna od gro�enia i� ��M�c�I�Q�H�?�A�I obra�ania Te­
resy oraz niszczenia jej mienia, stopniowo przechodz�c do gró�b �mierci 
i rzeczywistej przemocy fizycznej. 

Wreszcie, kolejnym centralnym elementem symulacji jest� ��M�E�c�I�H�

no� �  ofiary do minimalizowania lub zaprzeczania istnienia przemocy. Po 
bójce Teresa nigdy nie udaje si�  na policj�  czy do lekarza, nawet pchni�­
ta w brzuch b�d� c we wczesnej ci��y . Incydenty z biciem nazywa dwu­
stronnymi bójkami czy� ��E�c�W�N�H�C�;�G�C�	 niech�tnie nazywa Roberta „agreso­
rem" a siebie „ofiar�  przemocy w rodzinie".7 

Innym istotnym celem gry jest zach�cenie studentów, by zacz�li 
okre�la�  stoj�ce przed Teres�  kwestie natury prawnej. Przed odegraniem 
symulacji prowadzimy dyskusj�  nt. prawa Dystryktu Kolumbii w zakresie 
przemocy w rodzinie. Naszym studentom zadajemy wcze�niej lektur�  od­
powiednich ustaw, postanowie�  s�du i orzecznictwa.8 Po dyskusji studen-

6 Kopia „Kot a sity i é êëì íêîï " ðëñòóôò e si�  w���8�<�dõ ö ð ë ï é u B. 
7 Bywa, ÷ e kobiety ø ù ú û ü ý þ ø ù e mówi ÿ  o sobie, ÷ e sÿ  „bite" . Zob.,���…�†�
����� �@�G�G���&�J�J�F�N�����%�2�8�5�.�7�,�.���2�7��

���7�=�2�6�*�=�.���!�.�5�*�=�2�8�7�<�1�2�9�<�����R�����2�<�G�F�D�I�B��� �<�>�F�����2�C�D�I�F�D�I�B���$�@�H�D�I�D�N�O���2�C�D�I�F�D�I�B��� �G�<�>�F�������������������������	�
��
��� ��)�J�H�@�I�O�<�M�U� ��?�J� ��)�J�?�@�F�N�P� ��1�O�J�d�@�>�U�I�@�B�J� ��"�T�N�O�M�T�F�O�P� ��)�J�G�P�H�=�D�D��� ��N�@�F�>�E�<� ������������� ��� ��@�O� ��N�@�L�
� ����5�@�N�O� �

���������	�
  � � � � � � � � � � 	 y 
���
� e ������ e � � � � � � � � e tego� ��H�<�O�@�M�D�<�d�P�����R���M�<�H�<�>�C� ��F�O�Z�M�@�B�J���N�O�P��
�?�@�I�>�D maj �  odpowiedzie� � a kilk a bardzo �����!"�#$ h pyta%  z &'(! &'(� y prawa ) � & * + � c 
�?�J�F�d�<�?�I�@���>�T�O�<�O�T���U���P�N�O�<�R�
���, �<, - . / 0 1 2 u zaj� 3  prosimy ich, aby oddali -45-67-8 e /949879 . Ta­
ki poziom :;<;=> a ?@:ABCDCE;=FB o w domu dobrze���N�d�PG y dyskusji i symulacji. 
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ci powinni mieH I J K L M N L O a potrzebne im do uchwycenia� ��A�c�W�Q�H�S�=�B� ��E�Q�?�M�N�C�C� �
�J�L�;�Q�H�S�=�B stoj�cych przed Teres�  w czasie przeprowadzania przez siebie 
symulowanego wywiadu. Jako rozwi�zanie krótkoterminowe Teresa mo­
� e chcie�  d��y �  do wydania nakazu ograniczaj�cego (w Dystrykcie Ko­
lumbii znanego pod nazw�  „nakaz ochrony cywilnej" [CPO]). W dalszej 
perspektywie czasowej Teresa b�dzie���G�O�M�C�;�c�; pomy�le�  o wniosku w spra­
wie� ��M�N�;�c�?�D� ��I�J�C�?�E�C� ��H�;�>� ��>�T�C�?�=�E�C�?�G� ��C� ��;�F�C�G�?�H�N�S�	� ��E�N�W�L�?� ��N�I �rodki w przypadku 
post�powania w sprawie nakazu ochrony cywilnej dost�pne s�  jedynie 
tymczasowo, na jeden rok.9 

Jednym z czynników komplikuj�cych analiz�  prawn�  jest wiek Tere­
sy, która jako siedemnastolatka z punktu widzenia prawa jest wci� �  osob� 
�H�C�?�J�?�c�H�I�F�?�N�H�C� . Dlatego te�  pojawia si�  w�tpliwo� �  co do tego, czy Teresa 
mo� e wnioskowa�  o wydanie nakazu ograniczaj�cego bez� ��O�>�T�C�;�c�O� ��L�I�>�T�C�=�W�Q� �
�F�O�<���J�?�c�H�I�G�I�=�H�C�E�;�
�;�>�Q�I�E�;�N�;���F�O�<���I�J�C�?�E�O�H�;���'�*���2�/�:�+�3�	���
���0�;�E�C�?���E�Q�?�M�N�C�? s�  szcze­
gólnie interesuj�ce dla naszej poradni, która od dawna zajmuje si�  sprawa­
mi zwi�zanymi z przemoc�  w nieformalnych zwi�zkach nastoletnich ludzi. 
Co semestr nasi studenci prowadz�  warsztaty na ten temat w���M�T�E�I�c�;�=�B �red­
nich w Dystrykcie Kolumbii, zach�caj�c uczniów lokalnych szkól do dialogu 
nt. czym jest taka przemoc, jakie istniej�  �rodki prawne i jak doradza�  przy­
�D�;�=�C�I�c�I�G�	� ��E�N�W�L�T�S dopuszczaj�  si�  przemocy i/lub s�  jej ofiarami. Dodatkowo, 
jeste�my zainteresowani� ��T�Q�c�;�M�T�=�T�;� ��L�?�J�L�?�T�?�H�N�I�Q�;�H�C�?�G� ��H�;�M�N�I�F�?�N�H�C�=�B� ��I�@�C�;�L� �
�J�L�T�?�G�I�=�S� ��Q� ��L�I�>�T�C�H�C�?�� Mo�emy skupi�  si�  na ich reprezentowaniu, gdy�  Ko­
deks Dystryktu Kolumbii zawiera szerok�  definicj�  przemocy w rodzinie, 
która dopuszcza odszkodowanie za przemoc w „zwi�zkach nieformalnych" 
oraz nie zawiera ogranicze�  wiekowych wobec strony wnioskuj�cej o po­
moc.1 1 Jako � e gama �rodków prawnych przewidzianych prawem Dystryktu 
Kolumbii jest równie�  do��  szeroka, dopuszczaj�c s�dowe nakazanie pozwa­
nemu „wykonanie lub powstrzymanie si�  od innych� ��>�T�C�;�c�;�  odpowiednio 
dla skutecznego rozwi�zania sprawy"12 s�dy mog�  dostosowa�  �rodki praw­
ne bior� c pod uwag�  konkretne dylematy nastoletnich wnioskodawców (np. 
nakaza�  nastoletniemu pozwanemu przenie��  si�  do innej���M�T�E�I�c�S������
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Sprawa Teresy O'Brian: symulacja przeznaczona dla poradni prawnych... 

Nasz trzeci cel podczas przeprowadzania Å Æ Ç È É Ê Ë Ì o wywiadu z Te­
res�  jest wyra�nie podany w wytycznych do symulacji. Studenci maj�  „za­
stanowi�  si� , jak przedstawi�  swoj�  rol�  jako� ��J�L�T�S�M�T�c�?�A�I� ��;�>�Q�I�E�;�N�;� ��I�L�;�T� �
�M�Q�I�C�=�B� ��L�?�F�;�=�D�C� ��T osob�  nadzoruj�c�". W kontek�cie poradni analiza tych 
kwestii ma kluczowe znaczenie. Relacje pomi�dzy studentem a klientem 
s� ���T�c�I�one; student nie do ko�c a jest adwokatem, jednak posiada upraw­
nienia na mocy zasady praktyk studenckich w Dystrykcie Kolumbi i .1 3 Stu­
dentka cz�sto czuje si�  niewystarczaj�co przygotowana do pierwszego 
kontaktu z klientk� , b�d� c w� ��J�?�c�H�C �wiadom�  ile wiedzy ma jeszcze do 
zdobycia. Niepewno��  t�  mo�na� ��J�I�c�czy �  z przemo�nym �yczeniem, by 
klientka (oraz osoba nadzoruj�ca)� ��J�I�M�N�L�T�?�A�;�c�; studentk�  jako osob� 
kompetentn�. Studentka w roli adwokata d�� y do nawi�zania wi�z i 
z klientk� , jednak pochodzenie etniczne, klasa� ��M�J�I�c�?�=�T�H�;� ��I�L�;�T� ��J�c�?�  mog� 
stanowi�  barier�  oraz mie� � ��Q�J�c�S�Q� ��H�;� ��D�?�D� ��Q�S�N�c�O�G�;�=�T�?�H�C�?� ��M�Q�?�D� ��L�I�F�C� ��;�>�Q�I�E�;�

�N�;�
�M�N�O�>�?�H�N�;�� By�  mo� e studentka w ogóle nie przemy�la�c�;� ��M�Q�?�D� ��L�I�F�C�	� ��J�I�

strzegaj�c poradni�  jako szans�  na kontakt z prawdziwym klientem jed­
nak nie zastanawiaj�c si� , jakie b�d �  jej reakcje, gdy usi�dzie naprzeciwko 
prawdziwego klienta. Wielu studentów ma trudno��  z� ��Q�S�N�c�O�G�;�=�T�?�H�C�?�G�	� �
� e cho�  nie uko�czyl i jeszcze studiów prawniczych, mog�  reprezentowa� 
klientk�  w jej sprawie. Niektórzy klienci sceptycznie patrz�  na� ��J�?�c�H�I �G�I�=�

�H�C�E�;� ��H�C�? legitymuj�cego si�  jeszcze dyplomem.1 4 Symulacja ma da�  stu­
dentom okazj�  wyja�nienia po raz pierwszy, czym jest bycie studentem-
adwokatem w kontek�cie ich relacji z klientem. 

Studentki wyra�nie te�  prosimy, by pomy�la�c�S�	� ��D�;�E� ��Q�S�N�c�O�G�;�=�T�S� 
klientce jej relacje z osob�  nadzoruj�c�. Celem jest to, by studentka prze­
my�la�c�;�	� ��D�;�E�C�?� ��G�;� ��I�=�T�?�E�C�Q�;�H�C�;� ��Q zwi�zk u z nimi oraz jaki maj�  one� ��Q�J�c�S�Q� �
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Catherine Klein 

na kontakty studentki z jej klientk� . Zasady praktyk studenckich w Dys­
trykcie Kolumbii przewiduj�, � c przez� ��=�;�c�S� ��I�E�L�?�M� ��L�?�J�L�?�T�?�H�N�I�Q�;�H�C�;� ��E�F�C�?�H�

�N�; prac�  studentów nadzoruje prawnik posiadaj�cy odpowiednie kwalifi ­
kacje, jednak nie okre�laj�  konkretnie, czym jest „nadzór" .1 5 Osoba 
nadzoruj�ca, w zale�no�ci od pedagogicznego podej�cia poradni, mo� e 
mie�  cz�sty kontakt z klientk� , ale mo� e on by�  te�  jedynie minimalny. 
Nadzoruj�cy mo�e, lecz nie musi, by�  obecny podczas wst�pnych wywia­
dów z klientem.1 6 Je�li podj�t o decyzj�  o obecno�ci osoby nadzoruj�cej, 
jak studentka wyja�ni obecno��  osoby trzeciej, której sama obecno��  w ja­
ki �  sposób wskazuje, � e student nie ma jeszcze kompetencji koniecznych 
do wykonywania zawodu prawnika? Jaka powinna by�  reakcja studenta 
w obliczu kierowania pyta�  przez klienta bezpo�rednio do nadzoruj�cego 
zamiast studenta? Jakie oczekiwania ma mie�  student, je�l i chodzi o re­
akcje nadzoruj�cego? W czasie trwania kontaktów w poradni relacje stu­
denta z osob�  nadzoruj�c�  s�  ci�gl e definiowane i okre�lane na nowo. 
Jednak pragniemy, by nasi studenci byli �wiadomi kwestii zwi�zanych 
z nadzorem od samego pocz�tku swych relacji z klientami.1 7 

Ostatni cel nie jest bynajmniej najmniej wa�ny: poprzez to �wicze­
nie studenci powinni zacz��  rozwija�  swe umiej�tno�ci w zakresie prze­
prowadzania wywiadu. Wobec dumnej i dyskretnej Teresy, która wstydzi 
si�  szukaj�c porady prawnika, i nie za bardzo wie jak prawnik mo� e jej 
pomóc, studenci maj�  zadanie wydobycia informacji koniecznych do 
okre�lenia czy i jak mog�  udzieli�  Teresie porad prawniczych. Wykonanie 
tego zadania wymaga od studentów rozwa�enia wszystkich omówionych 
wcze�niej czynników oraz wykorzystania umiej�tno�ci w zakresie przepro­
wadzania wywiadu, o których kazano im przeczyta�  przed zaj�ciami.1 8 

Nasza poradnia� ��>�T�C�;�c�;� ��T�A�I�>�H�C�?� ��T� ��G�I�>�?�F�?�G� ��a�T�I�L�C�?�H�N�I�Q�;�H�S�G� ��H�;� �
�E�F�C�?�H�N�;�� � �� ���� ��/�N�O�>�?�H�=�C wykorzystuj�  symulacj�, by rozwin� �  umiej�tno�ci , 
które podkre�la wywiad zorientowany na klienta: pytania otwarte, empa-
tyczne i obiektywne� ��M�c�O�=�B�;�H�C�?� ��I�L�;�T� ��>�?�F�C�E�;�N�H�? „dr��enie " nast�pcze. Tere­
sa jest dla nich tym, kogo Binder, Bergman i Price nazywaj�  „trudnym" 
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klientem".2 0 My wolimy widzieO  TeresP  jako klienta, który niech�tnie 
omawia intymne� ��M�T�=�T�?�A�W�c�S� ��M�Q�?�A�I zwi�zk u z Robertem i nie ma pewno�ci, 
co do tego, jak mo� e jej pomóc prawnik. Bior� c to pod uwag�  zbieranie 
informacji stanowi pewne wyzwanie. Studenci czuj�  si�  niewygodnie py­
taj� c o� ��M�T�=�T�?�A�W�c�S�	� ��E�N�W�L�S�=�B� ��O�D�;�Q�H�C�;�H�C�? wyra�nie sprawia ból czy dyskom­
fort klientowi i cz�sto wahaj�  si� , czy powinni naciska�  na dalsze szczegó­
�c�S� ��J�I� ��N�S�G�	� ��D�;�E� ��I�N�Q�;�L�N�?� ��J�S�N�;�H�C�?� ��T�;�I�Q�I�=�I�Q�;�c�I niejasn�  lub najwyra�niej 
niepewn�  odpowiedzi�. Symulacja procesu pozyskiwania informacji� ��E�c�I�

�J�I�N�F�C�Q�S�=�B� ��C� ��<�;�L�>�T�I� ��I�M�I�<�C�M�N�S�=�B� ��>�;�D�?� ��M�N�O�>�?�H�N�I�G mo�liwo� �  zmierzenia si� 
ze swoim niepokojem przed kontaktem z klientem na �ywo . Cho�  by�  mo­
� e uczucia wchodzenia w czyje�  �yci e „z butami" doznawanego przez stu­
dentów nie da si� � ��T�O�J�?�c�H�C�? wyeliminowa�, mo�na im wybaczy�  w stopniu 
wystarczaj�cym, by nauczyli si�  skutecznie przeprowadza�  wywiad. Znów 
znaczenie ma tu miody wiek Teresy. Studenci nie tylko musz�  zdoby�  in­
formacje, ale te�  odkodowa�  i zrozumie�  informacje przedstawione przez 
Teres�. Wreszcie, co jest równie — je�l i nie bardziej — wa�ne w pracy 
z bitymi kobietami, symulacja ma na celu da�  studentom szans�  rozpocz�­
cia rozwijania umiej�tno�ci potwierdzenia do�wiadcze�  klienta poprzez 
�M�c�O�=�B�;�H�C�? charakteryzuj�ce si�  empati�  bez przerywania� ��J�L�T�?�J�c�S�Q�O� ��C�H�@�I�L�

�G�;�=�D�C� ��=�T�S� ��I�=�?�H�C�;�H�C�;� ����F�O�<� ��<�L�T�G�C�?�H�C�;� ��M�J�I�M�W�< oceniaj�cy).2 1 

Zanim zaj�cia si�  sko�cz�  nasi studenci zaczn�  odkrywa�  informa­
cje, które s�  im potrzebne do reprezentowania Teresy. Na kolejnych zaj� ­
ciach wykorzystaj�  je do sporz�dzenia wyst�pie�  (dokumentów s�do­
wych) w jej imieniu. 

II. Przygotowanie , proce s i wyst�pieni a 
adwokat a prze d s�de m 

A. Tre� �  symulacj i 
Przygotowuj�c si�  do trzecich zaj� �  studenci poradni otrzymuj� 

streszczenie swego wst�pnego wywiadu z Teres�  w formie hipotetycznej 
notatki trafiaj�cej do akt klienta. Zdecydowali�my si�  udost�pni�  studen­
tom modelowy zapis, a nie prosi�  ich o sporz�dzenie� ��Q�c�;�M�H�?�A�I� ��T� ��E�C�F�E�O� ��J�I�

�Q�I�>�W�Q��� ��,�I� ��J�C�?�L�Q�M�T�?�	� ��J�L�T�?�E�;�T�;�H�C�?� ��C�G� ��T�;�J�C�M�O� ��M�J�L�;�Q�C�	 � e w pó�niejszej sy­
mulacji wszyscy studenci dysponowa�  b�d �  jednorodnymi faktami. 
Ponadto, w czasie symulacji przeprowadzanej na zaj�ciach studenci rzad­
ko zdobywaj�  i zapami�tuj�  wszystkie informacje uzyskane podczas 
pierwszego wywiadu a bior� c pod uwag�  ograniczenia czasowe i struktu­
ralne jest� ��G�; �c�I� ��J�L�;�Q�>�I�J�I�>�I�<�H�?�	� ��<�S� ��H�;�Q�?�N���=�C� ��H�;�D�F�?�J�C�?�D przeprowadzaj�cy 

2 0
f Q R S T U V . 237-258. 

2 1 Susan  Schlechter, Empowering Inten'enlions with Battered Women, w: WXY Z[\Y ][ s f
^ r _ ` a ­

tal Health bcdeghhidjkl s (1987). 
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Catherine Klein 

wywiad zdobyli wszystkie dane konieczne do wykonania pó�niejszych za­
da� . Udost�pniamy im ten model równie�  po to, by pokaza�  naszym stu­
dentom tak�  notatk�, jak�  powinni przygotowa�  na potrzeby akt ich spra­
wy po ka�dym istotnym spotkaniu z klientem. W rzeczywisto�ci przez 
reszt�  semestru wielu studentów korzysta z tej hipotetycznej notatki jako 
wzoru zapisów spotka�  z klientem na �ywo . 
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N r =>?>@ABC : (202) 998-8808 

4. D E F G H I G J K e problemu 
W L K M E O P Q H R i trwania ich trzyletniego zwi�zk u Robert� ��G�;�F�N�L�?�N�I�Q�;�c� �

Teres�. Zacz��c�I si�  od napastowania� ��M�c�I�Q�H�?�A�I�	� ��H�;�T�S�Q�;�H�C�;� ��D�?�D „dziwk� " 
i mówieniu, � e jest� ��A�c�O�J�C�;� ��C bezwarto�ciowa. Jednocze�nie Robert jest 
skrajnie zazdrosny i zaborczy. Mówi Teresie w co ma si�  ubra�  i niszczy 
ubrania, które mu si�  nie podobaj�.� ��6�;�<�L�;�c� ��D�?�D� ��J�;�A�?�L� ��<�S kontrolowa�, z kim 
rozmawia przez telefon i� ��T�;�<�L�I�H�C�c���D�?�D� ��>�;�F�M�T�S�=�B� ��E�I�H�N�;�E�N�W�Q� ��T� ��=�B�c�I�J�=�;�G�C�	� ��E�N�W�

�L�S�=�B� ��T�H�;�c�;� ��I�>� ��G�;�c�?�A�I��� ��3 � ��G�;�D�O� ���������� ��L��� ��;�N�;�E�C� ��M�c�I�Q�H�?� ��J�L�T�?�L�I�>�T�C�c�S si�  w agre­
sj�  fizyczn�, gdy� ��G�C�;�c�; urodzi�  Jordana; chodzi o policzkowanie i gro�by 
zabicia jej i jej rodziny. Od maja 1997 r.� ��G�C�;�c� ��G�C�?�D�M�=�?���D�?�>�?�H� ��=�T�S���>�Q�;� ��J�L�T�S�

�J�;�>�E�C pogró�ek lub agresji fizycznej (zazwyczaj policzki i ciosy) na miesi�c. 

16 grudnia 1997���„���	���H�C�?�>�c�O�A�I���J�L�T�?�>���H�;�L�I�>�T�C�H�;�G�C���&�I�L�>�;�H�;�	���.�I�<�?�L�N���>�I�

�M�N�;�c� ��M�T�;�c�O�	� ��A�>�S� ��T�I�<�;�=�T�S�c�	 � e przyjaciele Teresy przynie�li prezenty dla dziec­
ka. Kopal� ��c�W�eczko dziecka tak� ��>�c�O�A�I�	 a�  je� ��T�H�C�M�T�=�T�S�c��� ��,�I�L�Q�;�c� ��O�<�L�;�H�E�;� ��M�S�H�

�E�;� ��C���L�I�T�N�L�T�;�M�E�;��� ��G�I�H�C�N�I�L���M�H�O���I �cian� . Robert���T�;�A�L�I�T�C�c�	 � e zabierze Jordana 
je�l i jeszcze raz przylapie Teres�  na przyjmowaniu prezentów od obcych. 

Najpowa�niejszy incydent� ��G�C�;�c� ��G�C�?�D�M�=�?� ��Q� ��=�T�?�L�Q�=�O� ������� ��� ��„���	� ��E�C�?�>�S� ��N�I� ��.�I�

�<�?�L�N���J�I�>�<�C�c���0�?�L�?�M�C�?���I�E�I pi��ci �  podczas sprzeczki o to, jak Teresa si�  ubiera. 

Teresa niech�tnie nazywa te incydenty biciem czy przemoc�. Nazy­
wa je „bójkami" i� ��a�E�c�W�N�H�C�;�G�C��� ��F�O�< �al i si� , � e Robert j� � ��a�H�;�J�;�M�N�I�Q�;�c����� ��,�I� �
�J�L�T�?�M�c�O�=�B�;�H�C�O� ��0�?�L�?�M�S� ��Q�S�>�;�D�? si� , � e nigdy nie� ��O�>�?�L�T�S�c�;� ��.�I�<�?�L�N�;� ��J�I�T�;� ��J�L�W�

b�  obrony���Q�c�;�M�H�?�D� ��F�O�<� ��J�I�Q�M�N�L�T�S�G�;�H�C�;� ��A�I� ��J�L�T�?�>� ��;�N�;�E�;�G�C��� �

�+�M�N�;�N�H�C� ��C�H�=�S�>�?�H�N� ��` � ��� wrze�nia 1999 r. Teresa� ��J�I�Q�C�?�>�T�C�;�c�;� ��.�I�<�?�L�

�N�I�Q�C�	 � e ponownie jest w ci��y . Robert natychmiast si� � ��L�I�T�M�C�?�L�>�T�C�c�	� ��E�L�T�S�

�=�T�;�c�	 � e nowe dziecko uniemo�liwi mu wst�pienie do wojska.� ��'�;�T�;�c� ��0�?�L�?�

�M�C�? usun��  ci��� ; ona� ��I �>�G�W�Q�C�c�;�� Nast�pnie popchn��c j �  w brzuch 
i� ��T�;�A�L�I�T�C�c�	 � e je�l i nie usunie dziecka, zabije Teres�  i dziecko. Pojawili si� 
jej rodzice i widz� c� ��J�c�;�=�T�c �  Teres�  wyprosili Roberta. Nast�pnie wysiali 
Teres�  wraz z Jordanem do ciotki, Debry Ross. 

Po �adnym z tych incydentów, równie�  tym ostatnim, Teresa nie 
�T�Q�L�W�=�C�c�; si�  o pomoc medyczn�. Poradzili�my jej jak najszybciej� ��T�A�c�I�M�C� 
si�  do lekarza celem okre�lenia, czy w czasie tych wydarze�  co�  si�  nie sta­
�c�I���D�?�D� ����F�O�<� ��H�C�?�H�;�L�I�>�T�I�H�?�G�O� ��>�T�C�?�=�E�O������

���� Okre�lenie celów klienta: 
Teresa chce mie�  mo�liwo� �  bezpiecznego powrotu do domu 

i� ��M�T�E�I�c�S�	 zako�czy�  przemoc i odej��  od Roberta, aby broni�  siebie i nie-
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�H�;�L�I�>�T�I�H�?���>�T�C�?�=�E�I��� ����B�=�C�;�c�;�<�S równie�  dosta�  od Roberta wsparcie finan­
sowe. Jej���J�L�T�S�D�;�=�C�W�c�E�;�	��� �?�H�C�M�?���/�C�G�G�I�H�M�	���T�;�M�O�A�?�L�I�Q�;�c�;�	���<�S���J�I�M�T�O�E�;�c�;���J�I�

�G�I�=�S� ��J�L�;�Q�H�C�E�;� ��C� ��T�; �J�L�I �J�I �H�I �Q�; �c�; nasz�  poradni�. 

6. Kwestie prawne: 
Czy konieczny jest tymczasowy nakaz ochrony ( „TPO")? Nakaz 

ochrony cywilnej? Jakie �rodki prawne s� ���Q�c�;�ciwe? Rozwa�: zakaz gró�b 
i ataków, nakaz zaniechania kontaktów, alimenty, opieka nad dzieckiem, 
nadzorowane odwiedziny, doradztwo w zakresie przemocy w rodzinie, za­
j�ci a z rodzicielstwa. Jakie�  inne� ��=�;�c�I�ciow e rozwi�zanie ustawowe? 

Upowa�nienie reprezentowania Teresy, siedemnastoletniej nielet­
niej: Teresa� ��=�B�=�C�;�c�;�<�S�	 by�my ja reprezentowali i zdaje sobie spraw�  z te­
go, � e poniewa�  jest osob�  nieletni�, musimy otrzyma�  od s�du odpo­
wiednie zezwolenie. Musimy sporz�dzi�  wniosek o wyznaczenia jej 
przedstawiciela prawnego. 

7. Status: 
Teresa czeka na dzisiejsze spotkanie z nami w sprawie tego, czy 

mo�emy uda�  si�  z ni�  jutro do s�du, aby pomóc jej zdoby�  tymczasowy 
nakaz ochrony.� ��6�;�T�H�;�=�T�S�c�;�	 � e pragnie, by nakaz s�dowy���T�;�Q�C�?�L�;�c� ��J�I�M�N�;�

�H�I�Q�C�?�H�C�?�	 � e Robert ma trzyma�  si�  z dala od jej���M�T�E�I�c�S�	 tymczasow�  opie­
k�  nad Jordanem i alimenty.� ����B�=�C�;�c�;�<�S te� , by Robertowi nakazano 
uczestnictwo w programie doradczym nt. przemocy w rodzinie oraz zaj� ­
ciach nt. umiej�tno�ci rodzicielskich przed zezwoleniem mu na jakiekol­
wiek widzenia z dzieckiem. 

8. Wra�enie: 
Teresa jest osob�  dumn�  i dyskretn�  i najwyra�niej „dziewczyn� 

z charakterem". Czuje si�  niewygodnie musz�c poszukiwa�  pomocy na 
zewn�trz celem rozwi�zania swych problemów. Wydaje si�  bardzo samot­
na, gdy�  jej rodzice nie przyszli wraz z ni� , by pomóc jej je rozwi�za� . Mó­
wi , � e z Robertem ju�  koniec, jednak po innych� ��J�L�T�?�M�T�c�S�=�B� ��Q�S�J�;�>�E�;�=�B� �
�Q�L�;�=�;�c�;� ��>�I� ��H�C�?�A�I����

�� �	� ��#�@�?�D�6�<�C�D���C�I�>�E�=�2�4�;�:��
�3 � ��=�T�;�M�C�?� ��N�S�=�B zaj� �  nasi studenci otrzymuj�  wprowadzenie w pro­

ces sporz�dzania dokumentów wyst�pie�  prawnika („wyst�pienia adwo­
kata przed s�dem") koniecznych do rozpocz�cia sprawy o wydanie naka­
zu ochrony: w naszej symulacji wniosku do s�du i o�wiadczenia o nakaz 
ochrony cywilnej, tymczasowego nakazu ochrony oraz wniosku o ustano­
wienie opiekuna ad litem (czyli adwokata). Cho�  udost�pniamy studen­
tom konieczne gotowe formularze s�dowe oraz próbki wyst�pie�  adwo­
kata przed s�dem z innych spraw o wydanie nakazu ochrony, studenci 
wci� �  maj�  problemy z wykonaniem tego zadania. Trudno��  ta wynika 
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c S T U c V W X o z oddzielania���M�T�=�T�?�A�W�c�W�Q���C�M�N�I�N�H�S�=�B���J�L�;�Q�H�C�?���C���N�S�=�B���J�L�T�?�E�I�H�S�Q�O�

j�cych , jednak nie daj�cych podstaw dochodzenia na drodze s�dowej; 
cho�  Teresa mo� e czu�  si�  ura�ona tym, � e nazwano j�  dziwk� ,� ��A�c�O�J�C� 
i bezwarto�ciow�, studenci musz�  oceni�, czy te wyzwiska stanowi�  pod­
staw�  wydania nakazu ochrony cywilnej na mocy���Q�c�;�ciwej ustawy.23 Czy 
na mocy prawa Dystryktu Kolumbii zabranie pagera czy zniszczenie� ��c�W�

�eczka dziecka stanowi „naruszenie wewn�trz rodziny"?2 4 Studenci mu­
sz�  odnie��  si�  do przedmiotowego prawa zaprezentowanego na drugich 
zaj�ciach i zastosowa�  je do faktów sprawy Teresy celem okre�lenia, któ­
re incydenty powinny trafi�  do wyst�pie�  przed s�dem, a które b�d �  sta­
nowi�  jedynie� ��M�T�=�T�?�A�W�c�S wspieraj�ce w czasie ustnego zeznania klienta 
w post�powaniu s�dowym. Studenci musz�  zmierzy�  si�  z rzeczywisto�ci� 
prawn�, i�  wiele czynów, które uznaj�  za „przemoc w rodzinie" nie jest 
w istocie uznawane za takowe przez prawo Dystryktu Kolumbii. Przemoc 
emocjonalna, któr�  wielu studentów uznaje za najohydniejsz�  form� 
przemocy, nie daje podstawy do dochodzenia na drodze s�dowej; podob­
nie jak napastowanie ekonomiczne czy izolacja b�d�c e tak istotnym 
�M�E�c�;�>�H�C�E�C�?�G� ��>�S�H�;�G�C�E�C� ��Q�c�;�>�T�S� ��C� ��E�I�H�N�L�I�F�C�� �wiczeni e to zwraca te�  uwag� 
na kwestie wymiaru sprawiedliwo�ci i przepisów o przedawnieniu.25 

Sporz�dzaj�c wyst�pienia przed s�dem studenci musz�  zacz�� 
uwa�nie my�le� , jak u�ywa�  j�zyka. Teresa� ��I�J�C�M�;�c�;� ��J�I�F�C�=�T�E�C� ��C� ��I�>�J�S�=�B�;�H�C�?��� �
�M�N�O�>�?�H�=�C cz�sto odnotowuj�  takie zachowanie w nast�puj�cej formie: „Po­
zwany� ��T�;�;�N�;�E�I�Q�;�c wnioskodawc�". Studenci ucz�  si� , � e u�yci e rozstrzyga­
j�cyc h poj� �  jak „atak" usuwa z wniosku� ��M�T�=�T�?�A�W�c�S niezb�dne do reali­
stycznego przedstawienia sprawy s�dziemu, a wi� c przygotowuj�c 
wyst�pienie przed s�dem nale�y ich unika�. Studenci ucz�  si�  unika� � ��M�c�W�Q� �
�H�C�?�T�;�G�C�?�L�T�?�H�C�? ograniczaj�cych wnioskodawc�. Je�li w wyst�pieniu po­
wódki student pisze, � e j�  uderzono (co sugeruje zaci�ni�t �  pi��� ) a Tere­
sa zeznaje, i� ���T�I�M�N�;�c�;� ��M�J�I�F�C�=�T�E�I�Q�;�H�;� ����=�I���M�O�A�?�L�O�D�? otwart� ���>�c�I�) , jej wiary-
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³´µ¶·´¸¹´ m Dystryktu lub co ¸º»¼¸½´ j  jedȩ  akt przemocy w ³¾·µ½¸½ e� ��H�P�N�D�<�d mie¿  miej­
sce w Dystrykcie Kolumbii . Zob. ÀgÁ jm wpi z do Kodeksu� ��1�O�J�d�@�>�U�I�@�B�J� ��"�T�N�O�M�T�F�O�P� ��)�J�G�P�H��
�=�D�D�����N�@�F�>�E�<� ��������������������	��� �	�����5�@�N�O�����������	 �
� ��"�J�?�<�O�F�J�R�J��

r v
d podejmuje przymusowe���?�U�D�<�d�<�I�D�<��

�R���N�K�M�<�R�<�>�C���J� ��I�<�F�<�U���J�>�C�M�J�I�T���K�D�@�M�R�J�O�I�D�@���R�T�?�<�I�T���R� ��D�I�I�T�>�C� ��N�O�<�I�<�>�C�
� ��8�J�=�
� ��3�
�1�
�!�
� ������������	�
� �
�.�M�U�@�?�<�R�I�D�@�I�D�@�����>�U�T�G�D���>�U�<�N�����R���F�O�Z�M�T�H

m p l j
Â y

u m n j k
‘  powództwo, w sprawach

g
Ã

j | Á q | v } y }
h 

t u n v t j k o charakterze igÁpmwy}tmy m lub� ��N�O�<�d�T�>�C spotkaÄ uymgr i dwa lata. ÀgÁjmwpi z do 
Kodeksu� ��1�O�J�d�@�>�U�I�@�B�J���"�T�N�O�M�T�F�O�P� ��)�J�G�P�H�=�D�D�����N�@�F�>�E�<� ������������������?�	� ����5�@�N�O� ����������	�
� �

������



Catherine Klein 

Å Æ Ç È Æ É Ê Ë Æ Ì e zostaÊ  poddana w w�tpliwo� �  przy wykorzystaniu jej� ��T�c�I�o ­
nych pod przysi�g�  o�wiadczenia w sprawie wniosku oraz o�wiadczenia 
w sprawie wydania cywilnego nakazu ochrony. Podobnie, studenci ucz�  si� 
ostro�no�ci przy� ��Q�c�czaniu do wniosku bezpo�rednich cytatów. Je�li we 
wniosku cytuje si�  pozwanego mówi�cego: „Jak si�  nic zamkniesz, zabij� 
ciebie i dziecko" a klient w rzeczywisto�ci nie potrafi sobie przypomnie� 
�>�I�E�c�;�>�H�S�=�B� ��M�c�W�Q�	 wiarygodno��  tego cytatu zawartego we wniosku równie� 
mo� e zosta�  podana w w�tpliwo�� , co� ��>�T�C�;�c�;� ��H�; niekorzy��  klienta. 

Orzecznictwo dost�pne studentom na potrzeby sprawy Teresy po­
winno pomóc im w sporz�dzeniu wyst�pie�  przed s�dem i to� ��Q�c�;�ni e 
w czasie tej symulacji po raz pierwszy spotykaj�  si�  z niezmiernie istotnym 
poj�ciem „teorii sprawy". Teoria sprawy stanowi logiczn�, przekonywuj�­
c�  opowie��  o tym, co� ��a�T�>�;�L�T�S�c�I si�  naprawd�". Opracowanie teorii spra­
wy to proces maj�cy pocz�tek przy pierwszym kontakcie z klientem i roz­
wijaj�c y si� , gdy prawnik studiuje prawo, zajmuje si�  badaniem faktów 
i odkryciami formalnymi oraz prowadzi konsultacje z klientem. Procesy 
cz�stokro�  opisuje si�  przede wszystkim jako zawody zmierzaj�ce do te­
go, wersj�  wydarze�  której strony ustalaj�cy fakty uzna za prawdziw� 
i wersja której strony na temat tego, co���a�T�>�;�L�T�S�c�I si�  naprawd�" jest bar­
dziej wiarygodna.26 W czasie tych zaj� �  prosimy naszych studentów o wy­
konanie pozornie prostego zadania maj�cego na celu wyja�nienie poj�ci a 
teorii sprawy. W odniesieniu do sprawy Teresy prosimy naszych studen­
tów o� ��O�T�O�J�?�c�H�C�?�H�C�? nast�puj�cego zdania (maksymalnie pi��dziesi� t 
�M�c�W�Q����� ��a�0�;� ��M�J�L�;�Q�;� ��>�I�N�S�=�T�S����������� ���� ��6�G�O�M�T�;� ��N�I� ��M�N�O�>�?�H�N�W�Q� ��>�I� ��T�;�M�N�;�H�I�Q�C�?�H�C�;� �
si� , jak informacje, które zgromadzili w procesie przeprowadzania wywia­
du wspieraj�  lub odbiegaj�  od ich teorii sprawy. Sprecyzowanie teorii 
sprawy pomaga studentom zaw�zi�  lub rozszerzy�  zakres wyst�pie�  przed 
s�dem oraz postulowanych �rodków prawnych celem okre�lenia, które in­
cydenty nale�y uwzgl�dni�  w dokumentach s�dowych i jakie informacje 
jeszcze nale�y zdoby�. Zmusza ich to równie�  do pomy�lenia o tym, jak 
tworzona przez nich teoria sprawy mo�e — lub nie — odpowiada�  celom 
i preferencjom ich klienta. Student mo� e chcie�  przedstawi�  klientk�  ja­
ko bezsiln�  — a wi� c godn� � ��Q�M�J�W�c�=�T�O�=�C�;� ��`  ofiar�  przemocy w rodzinie, 
gdy tymczasem klientka chce skupi�  si�  na swych mocnych punktach i wy­
�N�L�T�S�G�;�c�I�ci . Przepracowanie tych kwestii wraz z klientem stanowi istotn� 
cz�� �  zorientowanej na klienta� ��M�c�O�b y prawniczej i studenci powinni zmie­
rzy�  si�  z tym zagadnieniem jak najwcze�niej, gdy�  pó�niejsza niemo�no�� 
zgody w sprawie teorii sprawy mo� e znacznie skomplikowa�  spraw� .2 8 

2 6 Thomas A. Mauet, Tria l ÍÎÏÐÑÒÓÔÎ s 466-469 ÕÖ×ØÙÚÛ e czwarte 1996). 
27

ÜÝÞÞ y Miller , Give Them Hack Their Lives: Recognizing Client Narrative in Case Theory, 93 
Mich . L. ßàá . 485 (1994). 

28 Zob, â ã ä , Lucie White. Subordination, Rhetorical Suivival Skills, and Sunday Shoes: Notes 
on the Hearing of Mrs. G., 38 Buffalo L. Rev. 1 (1990). 
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Wreszcie, symulacja przygotowania/procesu/wyst�pie�  przed s�­
dem daje studentom pierwsz�  mo�liwo� �  symulacji do�wiadczenia sali sa­
dowej. Studentów prosimy o przygotowanie si�  na posiedzenie w sprawie 
pro�by Teresy o wydanie tymczasowego nakazu ochrony. W Dystrykcie 
Kolumbii posiedzenia s�du w sprawach dotycz�cych wydania tymczasowe­
go nakazu ochrony odbywaj�  si�  ex parte przed� ��M�E�c�;�>�?�G s�dziowskim 
w jednostce ds. przemocy w rodzinie s�du wy�szej instancji. T PO jest wa�­
ny przez 14 dni, musi by�  dostarczony pozwanemu osobi�cie wraz z wnio­
skiem o C PO a posiedzenie s�du musi by�  wyznaczone w okresie 14 dni 
w zwi�zk u z podstawowym wnioskiem o wydanie nakazu ochrony cywilnej. 
Ró�ni s�dziowie S�du wy�szej instancji przewodnicz�cy posiedzeniom 
w sprawach T PO maj�  diametralnie ró�ne style. Niektórzy pozwalaj�  stu­
dentom zadawa�  klientowi pytania. Inni nie zwa�aj�  na studentów i sami 
poszukuj�  koniecznych informacji bezpo�rednio pytaj�c klienta. W symu­
lacjach posiedzenia w sprawach dotycz�cych T PO zespól naukowy klinik i 
odgrywa s�dziów i pokazuje studentom ró�ne style celem przygotowania 
ich na jakiegokolwiek s�dziego. Jednak niezale�nie od stylu danego s� ­
dziego niektóre elementy posiedzenia s�  stosunkowo stale. Klienci prosze­
ni s�  — poprzez pytania adwokata lub bezpo�rednio — o wyja�nienie, co 
�M�J�L�I�Q�;�>�T�C�c�I� ��C�=�B� ��>�I s�du w poszukiwaniu wydania natychmiastowego naka­
zu. W trakcie� ��J�L�T�?�M�c�O�=�B�;�H�C�;� ��Q� ��M�J�L�;�Q�;�=�B dotycz�cych T PO s�dziowie za­
zwyczaj nie wykazuj�  zainteresowania� ��M�T�=�T�?�A�W�c�I�Q�  histori�  przemocy. 
Chodzi im po prostu o informacje na temat wydarzenia, które spowodo­
�Q�;�c�I� ��J�I�D�;�Q�C�?�H�C�? si�  klienta w s�dzie w danym dniu. Jedn�  z umiej�tno�ci 
wypracowywanych poprzez t�  symulacj�  jest praca z klientk�  celem spra­
wienia, by� ��J�L�T�?�>�M�N�;�Q�C�c�; swoj�  histori�  w sposób zwi�z �c�S�	� ��F�?�=�T� ��H�;� ��N�S�F�?� ��M�T�=�T�?�

�A�W�c�I�Q�S�	� ��<�S przekona�  s�dziego o konieczno�ci wydania natychmiastowego 
nakazu. Ponadto, klientowi zawsze zadaje si�  nast�puj�ce pytanie: „Czy 
obawia si�  pani nadchodz�cego zagro�enia nietykalno�ci cielesnej (ze 
strony pozwanego)?". Pytanie to stanowi wymagan�  ustawowo norm� 
w sprawach o wydanie tymczasowego nakazu.2 9 Symulacja pomaga upew­
ni�  si� , � e studenci wiedz�, � e maj� � ��M�c�O�=�B�;�  tego kluczowego pytania 
i przekaza�  t�  informacj�  klientowi, tak by s�dzia� ��>�S�M�J�I�H�I�Q�;�c podstaw� 
prawn�  („wa�n �  przyczyn�") do wydania tymczasowego nakazu ochrony. 

Nauczenie si�  jak przygotowa�  klientk�  do wyst�pienia w s�dzie, sta­
nowi kluczow�  umiej�tno� �  wszystkich studentów poradni, jednak jest ono 
szczególnie wa�ne dla studentów pracuj�cych z ofiarami przemocy w rodzi­
nie. Nasze klientki cz�sto cierpi�  na pourazowe zaburzenia stresowe i inne 
a samo do�wiadczenie pojawienia si�  na sali s�dowej mo�e wzmocni�  po­
czucie maltretowania. Po cz��c i rol�  studenta jest ochrona klientki tak, by 
przej�cia s�dowe nie� ��M�N�;�c�S si�  dla niej jeszcze jednym urazem. 

2 4
åæçèéêëì z do Kodeksu� ��1�O�J�d�@�>�U�I�@�B�J���"�T�N�O�M�T�F�O�P� ��)�J�G�P�H�=�D�D�����N�@�F�>�E�<�������������������?�	�����5�@�N�O�����������	 ��� �
�0�@�B�P�G�<�H�D�I���1�<�?�Pí î ï ð ñ ò j óôõö÷ôøù i ú û ü ð ý þ û ü ÿ  � � e w sprawach ��������	 h 7(a)(2). 
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Z punktu widzenia obrony procesowej symulacja ta daje te�  stu­
dentom pierwsz�  mo�liwo� �  rozpocz�cia wypracowywania� ��Q�c�;�M�H�?�A�I� ��M�N�S�F�O� �
�J�L�;�Q�H�C�=�T�?�A�I���I�L�;�T���H�;�<�C�?�L�;�H�C�;���Q�J�L�;�Q�S���Q���J�L�T�?�G�;�Q�C�;�H�C�O���J�L�T�?�> s�dem. Jed­
nak wa�niejsze jest to, � e to� ��Q�c�;�ni e podczas symulacji studenci po raz 
pierwszy do�wiadcz�  reprezentowania innej osoby. Nale�y podkre�li� 
znaczenie tego wydarzenia i omówi�  je ze studentami, którzy mog�  przy­
zna�  si�  do strachu przed wyst�pieniami publicznymi, jednak powinni (co 
cz�sto ma miejsce) bardziej obawia�  si�  zawiedzenia klienta. Studenci po­
woli rozumiej�  powag�  swego przedsi�wzi�cia, tzn. � e bezpiecze�stwo 
drugiej osoby cz��ciow o zale�y od jako�ci ich obrony. Do�wiadczenia te­
go nie nale�y jednak wykorzystywa�  jedynie do straszenia studentów; po­
winno by�  ono równie�  u�yt e do potwierdzenia, � e studenci s�  rzeczywi­
�ci e w stanie by�  skutecznymi obro�cami swych klientów, o czym �wiadczy 
ich wyst�pienie podczas symulacji. 

Po uzyskaniu przez studentów tymczasowego nakazu ochrony dla 
Teresy kontynuuj�  oni bardziej wnikliwe przygotowanie jej sprawy. Kolej­
nym krokiem w symulacji jest wi� c omówienie z klientk�  alternatyw, jej 
preferencji, celów i obaw — innymi stówy, zaj�cie si�  udzieleniem klien­
towi doradztwa prawnego. 

III . Doradztwo e 

A. Tre� �  symulacj i 
Oprócz lektury kilk u���;�L�N�S�E�O�c�W�Q���H�;���N�?�G�;�N���J�I�L�;�>�H�C�=�N�Q�;���>�F�;���E�F�C�?�H�N�;� ��
��

�J�L�T�?�>���E�I�F�?�D�H�S�G�C zaj�ciami w poradni nasi studenci otrzymuj�  nast�puj�­
ce wytyczne dotycz�ce symulacji. 

S 
 � � 
 � � � A � � � � � � � � � � � � : Teresa O'Brie n

Opis ������� : 
Przygotujcie si�  do sesji !"#$%&'()* a z���P�?�U�D�<�d�@�H���5�<�N�U�@�B�J���F�G�D�@�I�O�<����

�2�@�M�@�N�T� ��-��� �M�D�@�I��� ��F�O�Z�M�<� ��K�M�U�T� ��5�<�N�U�@�E� ��K�J�H�J�>�T� ��J�O�M�U�T�H�<�d�<� ��J�N�O�<�O�I�D�J� ��O�T�H�>�U�<�N�J��
�R�T���I�<�F�<�U���J�>�C�M�J�I�T+ , - . / 0 . 1 2 y + 2 3 4 + � �  przed 5 4 + 6 , � / i i agresj1 7 � � 8 2 � � 1 , 
tymczasow1  opiek� �� d dzieckiem oraz ��9� z ��:4�-;<��� a 9 + � < � 9 < = w 
z � � 1  w domu i szkole. >�9� z �� e obejmuje � ? � / - � < = w lub ���82 h���R�T�K�d�<�O�
��
�, �<� ��K�M�U�T�N�U�d�T tydzie@ :4�-A������ o :+;�-��-�� e w sprawie 4+2��-5 o ��9� ­
zu BCDEBF y CGHIJFK j  (CPO). 
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ce pozycje: Bastress &  Harbaugh, defghijgkjel , mo p eqg r je g se d tg lof jsfje g 235-249 
(1990); David A. uv w xy r  &  Susaw  C. Price, Legal zw{y|}vy~vw g •w d €•‚w ƒy „vw g 192-210 
(1977); Mary … † † ‡ ˆ ‰ ‰ Š † , Understanding Women's Responses to Domestic Violence: A Re­
definition of Battered Woman Syndrome, 21 ‹Œ•Ž•• a L. ‘’“ . 1191, 1215-1226 (1993). ” a te 
zaj�ci a OTaQ[MV i czytajW Y ` Z M _ [ • � ��H�<�O�@�M�D�<�d�T���I�O�
� ��O�M�<�F�O�J�R�<�I�D�<���N�K�M�<�R�>�Z�R���K�J�=�D�>�D�<�
��
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�"�9�;�*�@�*���#�.�;�.�<�B���������;�2�*�7�����<�B�6�>�5�*�,�3�*���9�;�C�.�C�7�*�,�C�8�7�*���-�5�*���9�8�;�*�-�7�2���9�;�*�@�7�B�,�1��������

�2�@�M�@�N�<���R�d�<– — ˜ e���U�<�?�U�R�J�I�D�d�<���U™ š › – œ •  o ž™›Ÿ ¡—˜ e w sprawie omówie­
¢£ a ¤ ¥ ¦ § £ ¨ ¥ © ª i���?�U�D�<�d�<�I�D�<���I�<���J�=�@�>�I�T�H���@�O�<�K�D�@�
� ��1�K�J�O�F�<�I�D�@ odb�dzi e si�  dzi­
siaj. Teresa «¬ e ma ­ ® ¯ « ° ± ² ¬ , czy ­°¯¬«« a ³ ´ µ ¶ ·  do ¯¶³¸«¬ a CPO i co do 

¹ º » ¼ ½ ¾ ¿ À h Á Â º Ã Ä Å w ÆÂÇ¾È¿À h w przypadku, gdyby si� È a to���U�?�@�>�T�?�J�R�<�d�<�
��
É Ê Ë Ì Ë Í Î Ï Ð Ñ  Teresy pot�guj e ÒÓÔÕ , i Ö  wczoraj Ì × Ø Î Ù m wieczorem za­

�?�U�R�J�I�D�d���?�J���I�D�@�E���0�J�=�@�M�O���U���K�M�U�@�K�M�J�N�D�I�<�H�D���D���K�J�R�D�@�?�U�D�<�d�� Ú e Û Ü Ý Þ i ßàáâßÜãäàåæ e 
ç è é ê ë ì a do íîïðñò a CPO, zgodzi si� ñ a wszystko, czego sobie éóôõó , w tym 
�K�@�d�Iè  opiek� ñð d ö÷øïðñù m i ú÷ûùüñî m dzieckiem po jego ñðø÷ïýùñòþ . ÿ÷ ­
bert���K�J�R�D�@�?�U�D�<�d�� é e CPO ýñò  ý � ý y jego � ûðñ y ñ a���K�M�U�T�N�U�d�J� � , gdyé ���?�J�R�D�@�?�U�D�<�d��
si� , � e w przypadku �����	 a CPO �	 e b�dzi e���H�Z�B�d� 
 � � 
 	 �  do wojska. �� ­
bert���=�d�<�B�<�d Teres�, by si�  z �� m���N�K�J�O�F�<�d�<�
���(�@�?�I�<�F���K�J�R�D�@�?�U�D�<�d�� � e zrozumie 

j ê � � i ñò e chce, oraz é e zostawi j �  w spokoju, o ile porzuci spraw� . Teresa jest 
r � � � r � � � � � � a i � � � ! " r � # � � $ j �� e za bardzo wie, czego �%$&�� e chce. 

METODA : '()(*+, e 
Podzielcie si� - a cztery grupy ./01-2 e z 3 4 . - 5 6 . 0 - 7 8 0 9 7 . Zapla­

n:;<= e i przygotujcie Wasz>  sesj� ?@ABCn=<DE a z� ��P�?�U�D�<�d�@�H� ��2�@�M�@�N�T� �
�-��� �M�D�@�I�
 Prosz� F G H I J K L J M  czas N a FOPQRGSGITNJ e przed zaj�ciami . Do­
datkowo, damy ú ð

U
ï ù j  grupie 10 V

òñþ t w czasie zaj� W
ñ a grupowe zapla­

XYZ[X\ e sesji. Po� ��P�K�d�T�R�D�@���O�@�B�J���>�U�<�N�P� ��R�N�K�Z�G�I�D�@���K�M�U�@�K�M�J�R�<�?�U�D�H�T� ��N�T�H�P�G�<��
cj�  w

]^_`^ j  z grup. abcd`e^f y od g hi k y 1 a l m o p c d q f y ` a ghi ke e 4, 
s t u v c w t x s y j  z z{| h���J�F�J�d�J���������H�D�I�P�O���I�<���R�T�F�J�I�<�I�D�@���J�M�<�U���������H�D�I�P�O���K�M�U�@�U�I�<��
�>�U�J�I�T�>�C� ��I�< } ~ • € �  i } • ‚ ƒ „ • € „ • . W Teres�  O'Brie €  wcieli si� …•†€ a z €‡ ­
szych���=�T�d�T�>�C���F�G�D�@�I�O�@�F�
������

�%�M�P�K�<� ����� ˆ ‰ Š ‹ Œ • Ž ‹ Š •  kilk u • ‘ ’ “ ” Œ ‘ • – ) 
Skupcie si� ñ a � øýîíò — ðñò u úûòùñ — a i � øýî ˜ ÷ — ÷íðñò u go ñ a sesj�  po­

™š›œ•žŸ š . ¡š¢£šœ¤¥ž• e ¦ § ¨   • š › ž © ª œ • e   « Ÿ ¬ ¢ œ ª "  dla ­£•ªœŸ a © š   • ª ™ š ¥ ® ž e 
�R�T�O�d�P�H�<�>�U�@�I�D�@̄° ± ² ³ ´ µ ¶ · . ¸³¯¹°²¹º»¼½°´ e si� ¹ a ¯ ³ » ² ¾ ¿ ² ¹ ´ u i µ À ½ ¶ ¾ ¹ ´ ² ­

ÁÂ u celów ÃÄÂÅÁÆÇ . 

È É
’

Ê a 2: ˆ ‰ Š ‹ Œ • Ž ‹ Š •  kilk u • ‘ ’ “ ” Œ ‘ • – ) 
ËÌÍÎÏÐÎÑÒÓÔÏÕ e si� Î a Ö×ØÒÙÏÍÖÙÎÕ u Ú Í Û Ü Õ Ö × Ï h Ò Í Ý Ö Õ Þ Ý Ù ß : Jakie 

sà á â ã ä e sposoby å æ ç à è ä ç é ê ç a celów ëìçíäîï ð

- Jak wypracowa� ñ ò é � ì ó e ô ò õ ó ì è õ õ ë ì õ , 
- ja k ö Ç Ç Á ÷ Ç ø ù ú Ç û ÃÄÂÅÁÆÇ , 
- kwestie  — ÷  þ ñ ú ü w adwokat ý úûòùñ — , 
- þ ÿ  � � � � � e pyta �  otwartych, 
- � � � � 	 
 � � e 
����� k �	�	�	�� a pyta � � � � � 	 � 	 
 � � � � h � a ������������ e od 

�J�B�Z�d�Z�R���?�J���N�U�>�U�@�B�Z�d�Z�R���>�@�G�@�H���U�=�<�?�<�I�D�<���O�T�>�C���J�N�O�<�O�I�D�>�C�
��

����� ��2�<�F si� � � � � � � � ! " ! e���U�d�J# $ �d�J�� # e w rol �  Teresy���R�>�D�@�G�D�d�< si� %&'( a z ()��$� h *+*,� &'(!� h - �! &( ­
tek,���J�>�<�G�<�d�<���U���K�M�U�@�H�J�>�T���R���M�J�?�U�D�I�D�@���D���<�F�O�T�R�I�<���R���U�<�F�M�@�N�D�@���J�=�M�J�I�T���=�D�O�T�>�C���F�J�=�D�@�O�
���(�@�E ch� .  po­

d/0121 30 a si� 4 5 6 4 7 8 / 1 9 1 3 0 : ; i i d 6 < = 0 : d > / 1 3 0 1 m� ��=�T�d�T� ��?�G�<� ��I�<�N�U�T�>�C� ��N�O�P�?�@�I�O�Z�R� ��=�@�U�>�@�I�I�@� �
�D� ��I�<�?�<�d�T���b�2�@�M�@�N�D�@�����R�T�H�D�<�M���M�@�<�G�D�N�O�T�>�U�I�T��� ��F�O�Z�M�@�B�J���R���D�I�I�T�H���R�T�K�<�?�F�P���=�T���U�<�=�M�<�F�d�J�
��
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Catherine Klein 

Grupa 3: (Wyznaczy?  ki lk u studentów) 
Skoncentrujcie si�  na okre�leniu konsekwencji ka�dego z mo�li ­

wych rozwi�za� : 
- zajmijcie si�  skutkami prawnymi i pozaprawnymi, 
- przewid�cie prawdopodobie�stwo ich wyst�pienia, 
- okre�lcie za i przeciw. 

Grupa 4: (Wyznaczy�  ki lk u studentów) 
Skoncentrujcie si�  na podejmowaniu decyzji: Jak mo�ecie pomóc 

Teresie O'Brien rozwa�y�  mo�liw e rozwi�zania i sporz�dzi�  plan� ��>�T�C�;�c�;�

�H�C�;����
�
� ��6�?�M�N�;�Q�=�C�?���T�;� ��C� ��J�L�T�?�=�C�Q�	� �
�
 pomy�lcie, jak je ustruktural izowa�  (lista, streszczenie, lista celów na 

pi�mie) , 
- rozwa�enie czynników niemierzalnych, 
- co w sytuacji, gdy prawnik zostanie poproszony o podj�cie decyzji? 

B. Konteks t symulacj i 
Teresa ma m�tli k w� ��A�c�I�Q�C�?� ��C si�  boi.� ��/ �E�I�H�N�;�E�N�I�Q�;�c si�  z ni�  Robert, 

który� ��<�c�;�A�;�	� ��<�S� ��T�?�M�T�c�;� ��T� ��>�L�I�A�C s�dowej. Co ma zrobi�? Na naszych pi�tyc h 
zaj�ciach prawnicy i klient spotykaj�  si�  by omówi�  spraw�. Aby uwypu­
kli �  ró�ne aspekty doradztwa na rzecz klienta �wiczenie to wprowadza 
�J�I�>�T�C�;�c� ��M�?�M�D�C� ��J�I�L�;�>�H�C�=�N�Q�;� ��H�;� ��=�T�N�?�L�S cz��c i� ��M�E�c�;�>�I�Q�?��� ��3  ka�dej z nich stu­
denci maj�  zawczasu zaplanowa�  swe podej�cie do zadania korzystaj�c 
z zasad doradztwa zorientowanego na klienta, z którymi si�  zapoznali. 

W cz��c i pierwszej studenci witaj�  si�  z klientk�  i przygotowuj�  j� 
na sesj�  poradnictwa. Cho�  zadanie mo� e wydawa�  si�  do��  proste, wpro­
wadzenie odpowiedniej atmosfery na samym pocz�tku cz�sto determinu­
je dalszy przebieg sesji. Studenci musz�  przemy�le�  niektóre podstawowe, 
lecz kluczowe wybory. Czy zwracamy si�  do klientki po imieniu? Czy ka­
�emy jej mówi�  sobie po imieniu? Czy wiek Teresy ma� ��Q�J�c�S�Q� ��H�;� ��I�>�J�I�

wied�  na poprzednie pytania i czy powinien? Czy siedzimy naprzeciw sie­
bie przy biurku czy te�  ustawiamy� ��E�L�T�?�M�c�;� ��Q� ��M�J�I�M�W�<� ��<�;�L�>�T�C�?�D� ��a�?�A�;�F�C�N�;�L�H�S����� �
�&�;�E� ��T�;�A�;�D�;�G�S rozmow�? Ile z siebie samych wyjawiamy w trakcie tej 
wst�pnej wymiany zda�? I wreszcie, jak przechodzimy od niezobowi�zu­
j�ce j pogaduszki do omówienia celów klienta? Wszystkie powy�sze wybo­
ry maj� � ��Q�J�c�S�Q� ��H�;� ��J�L�T�S�M�T�c�?� ��L�?�F�;�=�D�?� ��H�;� ��F�C�H�C�C� ��;�>�Q�I�E�;�N� ��` � ��E�F�C�?�H�N� ��C� ��J�I�Q�C�H�H�S by� 
uwa�nie przeanalizowane w ramach symulacji. 

Pierwsza grupa ma te�  za zadanie sporz�dzi�  „o�wiadczenie wst�p­
ne", w którym student wyja�nia swe oczekiwania wzgl�dem klienta pod­
czas tej sesji. Zgodnie z modelem zorientowanym na klienta,� ��T�Q�c�;�M�T�=�T�;�	� �
�A�>�S� ��D�?�>�H�S�G� ��T� ��=�?�F�W�Q� ��L�?�J�L�?�T�?�H�N�;�=�D�C� ��D�?�M�N� ��O�G�I�=�H�C�?�H�C�?� ��E�F�C�?�H�N�;�	� ���� ��M�N�O�>�?�H�=�C� �
�C� ��E�F�C�?�H�=�C musz�  omówi�  i wynegocjowa�  warunki swego partnerstwa, któ­
re stanowi�  b�d �  podstaw�  ich wzajemnych relacji. W naszej poradni 
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Sprawa Teres) O'Brian:  symulacja przeznaczona dla poradni prawnych... 

klienci nie s�  jedynie pasywnymi odbiorcami� ��O�M�c�O�A� ��J�L�;�Q�H�S�=�B��� �� ' �F�C�?�H�=�C�	� ��D�;�

�E�I równorz�dni partnerzy, maj�  obowi�zki w ramach tych relacji: sformu­
�c�I�Q�;�  cele ogólne i� ��M�T�=�T�?�A�W�c�I�Q�?�	 okre�li �  prawne i pozaprawne �rodki ich 
osi�gni�cia , rozwa�y�  skutki ka�dej opcji, opracowa�  teori�  sprawy/narra­
cj�  i zebra�  materia! dowodowy wspieraj�cy t�  teori� . Klienci mog�  nie 
by�  gotowi na taki sposób reprezentacji,� ��T�;�E�c�;�>�;�D�c , � e po prostu przeka­
� �  swój problem prawnikowi w zamian otrzymuj�c gotowe rozwi�zanie. 
Niektórzy klienci niech�tnie przyjmuj�  do wiadomo�ci, � e maj�  „praco­
wa�" ; inni uwa�aj� , � e nie s�  na tyle kompetentni, by wykonywa�  zadania 
opisywane przez studentów. Celem symulacji jest zmuszenie studentów 
do przemy�lenia, w jaki sposób wyja�ni �  teori�  zorientowanej na klienta 
�M�c�O�b y prawniczej oraz co oznacza ona w praktyce dla naszych klientów. 

Wreszcie, pierwsza grupa pomo�e Teresie okre�li �  i sprecyzowa�  jej 
cele. Bardzo cz�sto studenci (i prawnicy) maj�  tendencj�  do pomijania te­
go kroku, przeskakuj�c od obecno�ci klienta w biurze do� ��T�;�c�I�enia, � e 
klient zamierza zaanga�owa�  system prawny. Uwzgl�dniaj� c informacje, 
które maj�  na temat klientki, studenci mog� � ��T�;�E�c�;�>�;� , � e wiedz�, czego 
chce Teresa: wywalczy�  nakaz ochrony, alimenty i opiek�  nad dzieckiem. 
Jednak s�  to mo�liw e rozwi�zania co do osi�gni�ci a jej celów, a nie cele 
same w sobie.� ��,�L�T�S�E�c�;�>�I�Q�I�	� ��=�?�F�?�G���0�?�L�?�M�S mo�e by�  powstrzymanie prze­
mocy, zdobycie uwagi Roberta tak, by na powa�nie wzi� �c� ��D�?�D� ��J�L�I�<�F�?�G�S� ��;�F�

�<�I� ��I�=�B�L�I�H�;� ��M�Q�S�=�B� ��>�T�C�?�=�C��� ��1�M�N�;�F�?�H�C�?���D�?�D� ��=�?�F�W�Q� ��Q�S�G�;�A�;� ��T�<�;�>�;�H�C�;� ��=�B�;�L�;�E�N�?�

�L�O� ��D�?�D zwi�zk u z Robertem, jej ch�ci kontynuowania tego zwi�zku, jej 
niepokojów zwi�zanych z� ��J�L�T�S�M�T�c�I�ci �  Roberta w wojsku, troski o dzieci, 
obawy i/lub nieufno�ci wobec systemu prawnego, jej niepewno��, czy d��e ­
nie do wydania nakazu ochrony jest najlepszym rozwi�zaniem oraz tysi�ce 
innych czynników maj�cych� ��Q�J�c�S�Q� ��H�;� ��D�?�D decyzj�. Dopiero gdy studenci 
przeanalizuj�  powy�sze kwestie wraz z Teres�, mog�  zrozumie�  jej cele. 

W omawianej symulacji kluczowa jest autonomia klienta. Bior� c 
pod uwag�  fakt, � e student zazwyczaj postrzega cele klienta w kategoriach 
prawnych, klientka mo�e czu�  presj�, co do opisu swych celów w tych� ��Q�c�;�

�ni e kategoriach, a nast�pnie przyst�pienia do d��eni a do uzyskania �rod­
ków prawnych, gdy inne potencjalne rozwi�zania mog�  lepiej� ��M�J�?�c�H�C�  jej 
potrzeby. Przez� ��=�;�c�  symulacj�  skupiamy si�  na takim kontakcie z klient­
k� , by da�  jej mo�liwo� �  wyra�enia swych pogl�dów, celów i preferencji 
bez poczucia bycia zbytnio pod� ��Q�J�c�S�Q�?�G�	 cz�sto niewypowiedzianej, lecz 
zazwyczaj wyra�nej, ch�ci studenta udaniem si�  z t�  spraw�  do s�du. 

Druga grupa pomaga klientce wypracowa�  alternatywy — jak stu­
denci i klientka mog� � ��Q�M�J�W�c�J�L�;�=�I�Q�;�  celem osi�gni�ci a jej celów? 
Uwzgl�dniaj� c fakt, � e� ��Q�S�;�L�N�S�E�O�c�I�Q�;�H�S�G� ��J�L�T�?�T Teres�  celem ogólnym 
jest ochrona siebie samej i dzieci przed dalsz�  przemoc�, studenci musz� 

Bastress &  Harbaugh, @ABCDEFCGFAH , IJ KA L CM FA g NA d OCHJBFNB FJ A  (1990); P C DN M d P. Lopez, 
RQSQTTUVW s XYZ[Q\U]^ : _ ] e `aUb Y]Vc s Visio]  of  Progressive Law Practice (1992). 
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pracowae  z Teres�, by poprzez „burz�  mózgów" okre�li� , w jaki sposób cel 
ten mo�na osi�gn�� . 3 3 Jednak zapewnienie, � e Teresa jest równorz�dnym 
partnerem w opracowywaniu mo�liwyc h rozwi�za�  nie jest wcale� ��c�;�N�Q�?����
�0�?�L�?�M�;� ��D�?�M�N� ��M�N�I�M�O�H�E�I�Q�I� ��G�c�I�>�;�	� ��H�C�?�T�;�>�I�Q�I�F�I�H�;� ��C� ��H�C�?�J�?�Q�H�;�	� ��=�T�?�A�I� ��M�;�G�;� �
�=�B�=�?��� ����T�S�H�H�C�E�C� ��N�? sprawiaj�, � e okre�lenie przebiegu� ��>�T�C�;�c�;�  sprawia jej 
trudno�� . Co wi�cej , inne czynniki, takie jak pochodzenie etniczne, klasa 
�M�J�I�c�?�=�T�H�;� ��=�T�S ró�nice pici mog�  sprawi�, � e niech�tnie omawia�  b�dzie 
alternatywne rozwi�zania ze studentami-adwokatami. Studenci musz� 
by�  wra�liw i na takie kwestie oraz ustali�  najlepsze podej�cie zapewniaj�­
ce, � e wspólnie z Teres�  zaproponuj�  alternatywne rozwi�zania. To, jakie 
rozwi�zanie preferowane b�dzie w ramach symulacji zale�e�  b�dzie oczy­
wi�ci e od tego, jak odegrano rol�  klienta, jednak staraj�c si�  osi�gn� �  da­
ne rozwi�zanie studenci powinni przemy�le�  ró�ne opcje. Czy powinni 
najpierw zapyta�  Teres�, jakie ma���J�I�G�S�M�c�S�	� ��H�;�D�J�C�?�L�Q przedstawi�  swoje 
czy te�  zaanga�owa�  si�  w nieukierunkowan�  „burz�  mózgów", w której 
uczestniczy�  b�d �  wszyscy? W ramach ka�dego z powy�szych podej��  stu­
denci powinni by�  uczuleni, w jaki sposób zadaj�  pytania. Pytania napro­
wadzaj�ce czy kierunkowe mog�  zasugerowa�  klientowi, � e student pre­
feruje konkretne rozwi�zanie, natomiast same pytania o charakterze 
otwartym mog�  spowodowa�  wej�cie na poziom� ��M�T�=�T�?�A�W�c�I�Q�I�c i koniecz­
ny do wypracowania ró�nych rozwi�za� . Na tym etapie celem studentów 
nic powinno by�  okre�lenie jednej alternatywy i rozwa�enie jej wszystkich 
skutków, ale opracowanie listy rozwi�za�  prawnych i pozaprawnych, 
z których Teresa mo� e wybiera�.3 4 To zadanie jest szczególnie trudne dla 
tych studentów, którzy maj�  „obsesj�" na punkcie �rodków prawnych. 

Trzeci�  grup�  prosimy o okre�lenie skutków ka�dego z rozwi�za� . 
Na potrzeby tego �wiczenia konsekwencje pozaprawne s�  równie wa�ne 
jak prawne. Chocia�  nakaz ochrony mo�e da�  Teresie ochron�, do której 
d��y , mo� e on równie�  doprowadzi�  do� ��N�L�Q�;�c�?�D� ��C�T�I�F�;�=�D�C� ��I�D�=�;� ��D�?�D� ��>�T�C�?�=�C�	� ��=�I� �
�M�N�;�H�I�Q�C���M�E�O�N�?�E���J�I�T�;�J�L�;�Q�H�S wymagaj�cy powa�nego rozwa�enia. Studen­
ci i klient� ��Q�M�J�W�c�J�L�;�=�O�D�  celem ustalenia plusów i minusów ka�dego z po­
tencjalnych rozwi�za�  z punktu widzenia klienta.� ��,�L�T�S�E�c�;�>�I�Q�I�	 d��eni e 
do uzyskania C PO� ��T�;�J�?�Q�H�C�c�I�<�S� ��0�?�L�?�M�C�? ochron�  prawn�, ale te� � ��G�I�A�c�I�<�S� �
uniemo�liwi �  Robertowi wst�pienie do wojska, potencjalnie zmniejszaj�c 
jego���J�L�T�S�M�T�c�?���>�I�=�B�I�>�S���;���N�S�G���M�;�G�S�G wysoko��  alimentów. Prywatnie wy­
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Sprawa Teresy O'Brian: symulacja przeznaczona dla poradni prawnych... 

negocjowana umowa lub pozas�dowe porozumienie stron� ��J�I�T�Q�I�F�C�c�S�<�S� �
�.�I�<�?�L�N�I�Q�C wst�pi �  do wojska, jednak ich sensowna wykonalno��  jest wiel­
ce w�tpl iwa. 3 5 Wreszcie, studentów prosimy równie�  o negocjacje co do 
tego, jak prawdopodobne s�  dane konsekwencje. Musz�  rozwa�y� , czy 
w ogóle powinni odpowiada�  na to pytanie i jaka� ��G�I�A�c�;�<�S by�  tre��  odpo­
wiedzi, uwzgl�dniaj� c ich stosunkowo niewielkie do�wiadczenie. Studen­
ci ch�tni przeprowadzi�  proces w sprawie Teresy najcz��ciej zawy�aj� 
prawdopodobie�stwo otrzymania nakazu ochrony cywilnej; podkre�lamy, 
� e t�  subteln�  manipulacj�  nale�y stwierdzi�  i omówi� . 

Czwarta grupa skupia si�  na pracy z Teres�  zmierzaj�cej do podj� ­
cia decyzji. Grupa ta pomaga Teresie rozwa�y�  za i przeciw oraz wszelkie 
aspekty niemierzalne — emocje czy przeczucia. Prawnicy cz�sto czuj�  si� 
niewygodnie omawiaj�c kwestie emocjonalne i nie doceniaj�  ich roli 
w procesie podejmowania decyzji przez klienta. Jednak���T�Q�c�;�M�T�=�T�;���Q���E�I�H�

tek�cie przemocy w rodzinie, takie niemierzalne czynniki mog�  mie�  do­
�H�C�I�M�c�S���Q�J�c�S�Q���H�;���>�?�=�S�T�D�?���E�F�C�?�H�N�;��� ��.�?�;�E�=�D�;���M�N�O�>�?�H�N�;�	���A�>�S���E�F�C�?�H�N���J�I�Q�C�?��� ��a���F�?��
�D�;� ��A�I wci� �  kocham" lub „Ni e chc�, by moje dzieci� ��Q�S�=�B�I�Q�S�Q�;�c�S si�  bez 
ojca" mo� e mie�  powa�ne skutki dla� ��J�L�T�S�M�T�c�I�c i stosunków adwokat-
klient. Studenci zmuszeni s�  zmierzy�  si�  z takimi kwestiami natury emo­
cjonalnej wraz z klientami; wprowadzenie ich w���T�c�I�on y charakter takich 
rozmów jest jednym z celów naszego nauczania. 

Istotn�  cz��ci �  zadania stoj�cego przed t�  grup�  jest zastanowienie 
si� , jak ustrukturalizowa�  rozmow�. Jak dot� d studenci prowadzili z Te­
res�  stosunkowo nieograniczon�  rozmow�  na temat celów, mo�liwyc h 
rozwi�za�  oraz ich za i przeciw. Zadaniem tej grupy jest zamieni�  t�  roz­
mow�  w podstaw�  podejmowania decyzji. Grupa musi rozpatrzy�  swe za­
danie pod k�tem logistyki (czy diagramy, listy czy inne���G�;�N�?�L�C�;�c�S���Q�C�T�O�;�F�

�H�? pomog�  klientce podj� �  decyzj�?) oraz w kategoriach filozoficznych. 
Jak zauwa�ono powy�ej, studenci proszeni s�  o zaplanowanie swej sesji 
poradnictwa przed zaj�ciami; cz�� �  planowania mo�e obejmowa�  opraco­
wanie���Q�c�;�ni e takiej pomocy wizualnej. Opracowanie takiego narz�dzia 
bez� ��O�>�T�C�;�c�O� ��E�F�C�?�H�N�; mo�e by�  problematyczne; mo�e sugerowa�, � e praw­
nik tak naprawd�  nie ceni sobie���Q�E�c�;�>�O���E�F�C�?�H�N�;���I�L�;�T�	 � e czas po�wi�con y 
na sesj�  byl stracony. Umiej�tno� �  studentów� ��Q�S�N�c�O�G�;�=�T�?�H�C�;� ��M�Q�S�=�B� ��J�L�T�S�

gotowa�  oraz���Q�c�czenia go w prowadzon�  z klientem rozmow�  jest istot­
nym elementem procesu uczenia si� . 

M W���1�O�J�d�@�>�U�I�T�H���"�T�N�O�M�T�F�>�D�@���)�J�G�P�H�=�D�D� ��I�<�M�P�N�U�@�I�D�@���I�<�F�<�U�P���J�>�C�M�J�I�T���K�J�?�G�@�B�<���F�<�M�U�@���E�<�F�J���J�=�M�<��
�U�<¿ À Á Â , co podlega karze Ã Ä Å Æ Ä Ç È Ä a do 6 miesi�cy, ÉÊÆËÃÈÄ e w Ã Ë ¿ Ì Í Ì Î Ï i 300 dolarów lub 
obydwu. Zob. Ð Ñ Ç É Â Ò Ó Ô Ä È Õ À Á u Ö Ë × ¿ Æ Ç j ØÈ¿ÙÓÈÏÚ i� ��1�O�J�d�@�>�U�I�@�B�J� ��"�T�N�O�M�T�F�O�P� ��)�J�G�P�H�=�D�D� ��a � �

Û Ü Ý Þ ß à Ü á â ã ä e w sprawach ÊÌÁÆÄÈÈ ËÏ
å "  7(c), 12(e). Dodatkowo, æ ç Ü è é ã Þ â ê z do Kodeksu 

�1�O�J�d�@�>�U�I�@�B�J� ��"�T�N�O�M�T�F�O�P� ��)�J�G�P�H�=�D�D�������N�@�F�>�E�<� ������������������B�	���U�@�U�R�<�G�<���I�<ë ì ä í â ã ä e Ý î ï Ü á e za ÈÓÊ Â ­
¿ÆÇÈÄ e ÈÓÍÓÆ u ÌÏ

å
ÊÌÈ y ð Ì Á Ò Ç É Ó Ú À Ï e karze Ã Ä Å Æ Ä Ç È Ä a do 180 ÁÈ Ä , ÉÊÆËÃÈÄ e w Ã Ë ¿ Ì Í Ì Î Ï i 

1000 dolarów lub obydwu. ñòóôõöò÷ t øõ ôù a úûüùòóý a o charakterze ugody zazwyczaj 

þÿ o����� a si�  do przymusowego� ��?�U�D�<�d�<�I�D�<���U� ��K�J�R�Z�?�U�O�R�<���>�T�R�D�G�I�@�B�J�����B�?�U�D�@ stawk
î
 jest od­

¿ÆÍÌÁÌÃÓÈÄ e ð Ä Ç È Ä Å × È e lub jaki Î ÍÌÈÍÊÇÙÈ y przymus. 
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Studenci staj�  wreszcie przed dylematem klientki, który ceduje sw� 
�Q�c�;�>�T�  w zakresie podejmowania decyzji na prawnika. Jako � e czytali ju� 
Bindera, Bergmana i Price'a3 6, s�  przygotowani na mo�liwo�� , � e klient­
ka mo�e poprosi�  o prywatne zdanie prawnika co do tego, co powinna 
zrobi�  i poprosi�  go, by� ��T�;�>�?�=�S�>�I�Q�;�c� ��T�; ni� . Miody wiek Teresy oraz jej 
niepewno��  co do systemu prawnego powoduj�, � e ten scenariusz jest���=�;�c�

�E�C�?�G mo�liwy , a w przypadku ofiar przemocy w rodzinie w gr�  wchodzi 
te�  dynamika� ��Q�c�;�>�T�S� ��C� ��E�I�H�N�L�I�F�C�� By�  mo�e przez pewien czas klientka nie 
�G�C�;�c�; mo�liwo�c i samodzielnie podejmowa�  decyzji. Studentka, je�l i de­
cyduje za klientk� , podejmuje ryzyko przyjmuj�c rol�  kontroluj�c�  po­
dobn�  do tej piastowanej przez agresora. Studenci musz�  zach�ca�  klient­
k�  do samodzielnego podejmowania decyzji wzbudzaj�c w niej poczucie, 
� e prawnik jest obiektywny lub zostawia j�  sam�  sobie. Zmierzenie si� 
z frustracj�, a nawet� ��T�c�I�ci �  klientki� ��Q�S�Q�I�c�;�H�S�G�C� ��H�;�=�C�M�E�C�?�G� ��M�N�O�>�?�H�N�;� ��H�;� �
klientk� , by sama� ��>�?�=�S�>�I�Q�;�c�;�	� ��D�?�M�N u�yteczn�  umiej�tno�ci �  wart�  prakty­
ki symulacyjnej. Wobec przyzwolenia klientki na podejmowanie za ni�  de­
cyzji studenci musz�  si�  nauczy�  unikania pokusy „przej�ci a kontroli" nad 
spraw�, podejmuj�c decyzje, które ich zdaniem s�  najlepsze dla klientki. 

Trudno si�  nie zgodzi�  z twierdzeniem, � e� ��J�I�>�T�C�;�c� ��M�?�M�D�C���J�I�L�;�>�H�C�=�N�Q�;��
�H�;���=�T�N�?�L�S���A�L�O�J�S���D�?�M�N���M�T�N�O�=�T�H�S��� ��,�I�>�=�T�;�M���J�L�;�Q�>�T�C�Q�?�D� ��M�?�M�D�C���J�I�L�;�>�H�C�=�N�Q�;� ��E�F�C�?�H�N��
�C� ��J�L�;�Q�H�C�E� ��H�;�D�J�L�;�Q�>�I�J�I�>�I�<�H�C�?�D b�d �  przeskakiwa�  od� ��;�L�N�S�E�O�c�I�Q�;�H�C�;� ��=�?�F�W�Q� �
�>�I okre�lania potencjalnych rozwi�za�  i ich analizowania, a nie i� �  meto­
dycznie krok po kroku. Jednak dla celów symulacji struktura ta pozwala 
studentom zobaczy�  ró�ne kroki, jakie powinni podejmowa�  udzielaj�c 
swoim klientom porad oraz jak te kroki nast�puj�  po sobie. Zrozumienie 
struktury b�d�ce j podstaw�  sesji poradnictwa da studentom swobod�  przy 
pod��ani u za wskazaniami klienta, nie trac�c z oczu konieczno�ci przej�cia 
wszystkich tych kroków w procesie udzielania porady prawnej. 

Tak wi� c studenci i Teresa wspólnie starali si�  okre�li �  jej optymal­
ne stanowisko oraz mo�liw e rozwi�zania maj�ce pomóc w osi�gni�ci u jej 
celów. Nast�pnie spotykaj�  si�  z prawnikami Roberta i próbuj�  wynego­
cjowa�  rozstrzygni�cie sprawy. 

IV. Negocjacj e 

A. Tre� �  symulacj i 
Przed naszymi szóstymi zaj�ciami studenci otrzymuj�  nast�puj�ce 

informacje: 
N����	
�	� : Sprawa Teresy O'Brie n  i  ����
 a ��n�� a 

W � � � � y do �������� j  przez �� s sprawy Teresy O'Brie �  i ������ a 
J���!" . Teresa O'Brie �  stara si�  o #$%"�& e '$#&(��) o �"*"+ u �',-��$ , 

B./012 , Bergma/  i Price, przypis 30, sir. 197-200. 
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�F�O�Z�M�T���J�=�@�E�H�J�R�<�d�=�T�� mi�dz y 344563 , czasow7  opiek� 48 d jej 954: m Jorda­
;< m oraz czasowe =>?@<;AC . DEF<G t martwi si� H E I = K ; ? < , K e LCI?>; y ;= ­
kaz MOPQMR y S M T e U R V X S M T Y V Z V [  mu Z \ ] ^ _ V X R V e do wojska. ` X a Y i Teresa 
b�dzi e b c d e f d g c h i j � ��R�T�N�D�d�F�Dk l m p q k i r s t e do hfuidm a tfhmvdpw o dibik u 

ELxGE; y (co b�dzi e���H�D�<�d�J���H�D�@�E�N�>�@��y < z > i przed procesem ;? e uda si� IC;< ­
gocjowa{ | } ~ • € } • } ‚ ƒ „ … j  ugody w tej  sprawie), †•‡…ˆ t���H�Z�B�d�=�T���U�<�F�R�@�N�O�D�J��
‰ Š ‹ Œ •  jej ŽŠ••‘•’‰“ e o ” ’ • ‰ Š Š • Š – Š ‹ —  opiek� ‰Œ d dzieckiem i samodziel­
˜™ e staraš  si�  o › œ • ž Ÿ ˜    lub ¡ ¢ £ ˜ ¤ ¤ œ ¤ ¥ ¤ ›    opiek� ˜¦ d dzieckiem. § ¢ ¨ Ÿ i to 
si� ©ª e powiedzie, «¬­®¯ t b�dzi e���>�C�>�D�<�d���K�M�<�R�<���?�J cz�stych ¬°±ª®°²ª© . «¬ ­
bert� ��H�Z�B�d�=�T ³ ´ µ ¶ · ¸ ¹ º » ¼ µ ¸ ½ ¾ · ¿ ¶ ¿ µ » À  swoje ojcostwo ;?<;=GEÁÂE;<Ã o 
dziecka Teresy. 

Poprzez Ä Å Æ Ç È É Ê Ë w Teresa i ÌÍÎÏÅ t podejmÐ ÈÏÑÍÒÓÆÒÓÏ , Ô Í Õ Ö Ò × Ð ­
ce @ E K > ? I < Ã o I;?EØÙ u o ICÁ=;? e LCI?>;<Ã o ;=Ù=Â u ELxGE; y w sposób 
ugodowy. Przed zaj�ciam i przygotuj  pla; ;<ÃELy=Ly i dla HGÂCH?Ø=;< j  Ci 

ÚÛÜÝÞß . àÝáâÞâã Þ  oÞ  zawieraä  strategi� å Ý Û ß æ ç è æ è  kwestii é ã ç ê â ã æ ç ã ë Ú Û á ì , 
opieki ;= d dzieckiem, odwiedzi;  i = > ? @ < ; A í I . 

Prosz�  przygotowaî  si�  do���P�?�U�D�<�d�P���R���N�@�N�E�D���I�@�B�J�>�E�<�>�T�E�I�@�E���R���>�U�<�N�D�@��
Â = y ï î . ð a zaj�ciach GEÂÁ=; y ÂEØA=;? e EØEF; y arkusz roli w symulacji ;< ­
gocjacji, w który m EH?Ø=; a ÂEØA=;? e Twoja rola w charakterze G<HG<Â<; ­
A=;A a Teresy lub DEF<GA= . Opracuj  pla; ;<ÃELy=Ly? . 

Przed ñ ò ó ô õ ö ò ÷ i nasi studenci otrzymuj�  równie�  nast�puj�c�  no­
tatk� : 

ð a wtorkowych zaj�ciach ÂEØA=;?<L? e HEÁÂ?<><; i ; a dwie grupy: 
przedstawicieli øùúûüý a þùÿû  a i Teresy � � � ü � û ÿ . ø û � ü û � û ÿ ý � � � 	 y øùúûü ­
ta otrzymaj � 
 � � 
 � � �  z wywiadu � � � � � � � � �  sytuacji ������
 . � � E � � � ­

S � � � ! " # $ % " E JEJ & ' ( ) * + , - ) I � . / . S 0 . W czasie symulacji proce­
su Â;=yÁÂ?<L? e si�  w tej  samej  grupie, w której  b�dziecie podczas tej 
symulacji. 

�
³ º P 1 ¿ ¾ ¿ µ » À , co ¶ » ½ ¾ 2 3 4 5 ¸ : 

Obie grupy maj 6  opracowaÀ  pla; ;<ÃELy=Ly i w ?@?< ;? u swojego 
Ù>?<;A= . Starajcie si� 3 ³ º ¸ µ · 7 º · ¸ À , do czego b�dzi e 7 6 ¹ P À ØAGE; a przeciw­

n a oraz w jaki sposób odpowiecie n a jej 8 9 : ; n < ; . Opracujcie strategi� , 
w = > ? @ A B C c Wasze =D?EFwG=> o w H B I J G F w K , =D?EFwG=> a w = L G K M ? B C J e oraz 

1 ³ » ¶ · g �  kompromisu. N ¿ ¹ ¶ a tego 7 ¿ ¼ ¿ ¶ » À  w O EG@? e diagramu, któr y ;= ­
l Q R y� ��U�d�JR T U  pod VWXYQ c Z [ \ ] U . 

Jedynie studenci, którym wyznaczono reprezentowanie Roberta 
otrzymuj�  nast�puj�c�  poufn�  notatk�: 

! " E ^ _ ` S � � � ! " # a " ! ! 0 M 
� ` ^

b
! .

:� ��5�7�cc
%

d
! "

E DLA
# _

e
`

f
# � #

h f i
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kmopq t rmsp s ma 19 lat. Od trzech lat spotyka si�  z Terest  O'Brie s

i jest ojcem jej uvxypzs{p| o }~s a o {•{ps{ u r mq u€ s . Teresa jest mop•s{ e 
‚ ƒ „ w w … † ‡ ˆ y ‰ Š † ‹ Œ • ‚ ‡ … , ˆ e to ich Š Ž • „ • ƒ e dziecko; ‘’“‹Œ t ƒ† e ma co do 
tego ” • – — ˜ ™ š › . Od dwóch lat, ˜ œ • ž d porzuci! szkol� ™ Ÿ • œ — › ž , kmopq t pra­
cuje s a� ��K�@�d�I�T���@�O�<�O���R���O�C�@� ��3�K�O�J�R�I� ��!�J�I�N�O�M�P�>�O�D�J�I� ��!�J�H�K�<�I�T�
� ��8�<�M�<�=�D�<� ��J�F�J�d�J��
���������������?�J�G�<�M�Z�R���M�J�>�U�I�D�@�
���5 � ������� ��� ��M�
� ��0�J�=�@�M�O���U�?�J�=�T�d���?�T�K�G�J�H   ¡ ¢ £ ¤ ¥ ¦ § ¨ ¥ © ª § y 

« ¬ ­ ® ¯ ° e���R�T�F�N�U�O�<�d�>�@�I�D�@�����%�#�"�	���D���K�G�<�I�P�E�@± ² ³ ´ µ ° ¶  do wojska celem wyrobie­
s{ a sobie lepszego charakteru i ·€¸pvs{ps{ u swemu dziecku xzq·~•€s{€ , 
obawia si� ¹pus€º , » e jego u·{pv•·~s a ·s€¹u·{ e jaki ™  sposób, aby go po­

– ¼ ½ Ÿ ¾ ¿ À Á Â . 

Jego
u·{pv•·~s€

, Teresa, ma 17 lat. Zacz�l i si�
} ¸ m z ~ º €

Ã , gdy oby­
dwoje chodzili do� ��N�U�F�J�d�T Ä Å Æ Ç È É Æ j  Cardozo. Mim o Ê Ë Ì Ä Í É a w Í É Î Ï �  w tak 
�H�d�J�?�T�H���R�D�@�F�P�����2�@�M�@�N�<���F�J�I�O�T�I�P�J�R�<�d�< Ð Ñ Ò Ó �  w Cardozo i���P�?�<�d�J���E�@�E si�  zo­
staÃ  w swojej  klasie, do czego zach�ca�d j

t kmopqz
. Chocia

» kmopq
t

s{
e 

�>�C�>�D�<�d� ��?�U�D�@�>�F�<��� ��P�N�U�<�I�J�R�<�d decyzj�  Teresy i� ��N�O�<�M�<�d si�  wspieraÔ  j Õ  jak tyl­
ko���K�J�O�M�<�A�D�d�
���8�<�E�H�J�R�<�d si�  dzieckiem, Ö × Ø y Teresa���H�D�<�d�<���>�U�<�N���I�<���K�M�U�T�B�J�O�J��
�R�<�I�D�@ si�  do Ù Ú Û Ü Ý Þ ß à Ü á â w i� ��K�J�H�<�B�<�d� ��A�D�I�<�I�N�J�R�J ß Ü Ú ã Ý á à Ü ä å c dziecku 
wszystko, czego� ��K�J�O�M�U�@�=�J�R�<�d�J�����R���O�T�H���U�<�=�<�R�F�D��� ��P�=�M�<�I�F�<��� ��K�D�@�G�P�>�C�T���D� ��D�I�I�@� �
�<�M�O�T�F�P�d�T dzieci�ce. 

Od dwóch lat
¾ – › ž ¾ •

k
kmopqz

a i Teresy jest w tarapatach.
kmopq

t 
�R�d�<

™ — ›
e� ��K�J�M�U�P�>�D�d� ��N�U�F�J�d� , gdy Teresa� ��J�U�I�<�E�H�D�d�<��

»
e jest w

š › ž
æ

¿
. ç

€z~•
è ­

miast� ��U�I�<�G�<�U�d� ��N�J�=�D�@ prac�  w éêëìíîïðñíï e i� ��H�P�N�D�<�dë ê ò o ó ô õ ð ì í õ ö , by 
�N�K�@�d�I�D÷  wszystkie øùúûúüùýþ i Teresy. Jej ú ü ÿ  �d�@� ÿ � ù ý ü a � � � ù � ý ü e go stre­
�N�J�R�<�d�T�
���"�J�?�<�O�F�J�R�J�����R���>�U�<�N�D�@�����B�?�T���P�>�U�T�d si�  do � � � ,���U�?�<�d���N�J�=�D�@ spraw� , � e 
w 	 
 � � u� ��>�C�>�D�<�d�=�T mie�  co�  wi�cej 
 � 	  prac� 
 a budowie i � � � � � �d���J�K�M�<�>�J�R�T��
waÃ  strategi�  dalszej  edukacji. W tym samym czasie Teresa���N�O�<�d�< si�  bar­
dzo

·€·uqm}s
a i zaborcza,

· € » t u €
�d�<���J�=�D�@�O�I�D�>�T��

»
e jej

s{
e

m ¸ x
�

•
i

·€s{
m

s{
e 

s � � � � � y���N�U�F�J�d�T�
���0�J�=�@�M�O� � � � � �d��� e Teresa���U�<�>�C�J�R�T�R�<�d�< si�  w sposób skraj­
s{

e �!"#$%&'()& ,
s{

e
½ Ÿ ˜ ¼ ¾ š ¾ ž

c si�  o jego� ��K�M�U�T�N�U�d�J
™ Â

 i
¾ œ ˜

*
— ˜ ™ Â

 dalszego 
xzq·~•~v€s{

a dziecka. 

�,�D�@�?�d�P�B�J� ��K�J� ��I�<�M�J�?�U�D�I�<�>�C���(�J�M�?�<�I�<���2�@�M�@�N�< + , - . / 0 1 2 3 �d�<�� 4 e ma za­
miar  urodzi 5 6789:; e dziecko. <7=9> t� ��P�U�I�<�d�� ? e� ��H�J�B�d�J�=�T���H�P� ��O�J @ A > @ B ; C 5

– ¼ ½ ž ” › • — ›
e do wojska i� ��F�<�U�<�d� ��E�@�Ẽ D

› • š Á Â
, æ e b�dzi e E æ

¿ – Á
�d�< zabezpieczeF

celem G H I J H I K L I a L I M N O .� ��1�K�J�R�J�?�J�R�<�d�J� ��O�J mi�dz y HIP i Q R S T N H e tarcia. 
W tym samym czasie Teresa zacz��d�< trzyma U  si�  z grup V W X Y Z [ \ X Z ] ^ _ , 
któryc h `abcd t ef e� ��G�P�=�D�d�� gdyg � ��H�Z�R�D�d�J si�  o e f hi , g e paraj j  si�  przest�p­
stwami i k l m n o p q r o t u v w m u x n . yvz{t t r| e } q ~ • | �d��� ��=�T���2�@�M�@�N�<� ��N�<�H�<� ��=�M�<�O�<� �
�I�<�M�F�J�O�T�F�D�����<�G�@���M�J�U�H�<�R�D�<�d���U

s { t
 o jej

¸mup¹q·€s~
m towarzystwie. Poza tym, 

Teresa €•‚ƒ„…† e z���>�C�d�J�K�<�F�<�H�D���U���O�@�E���B�M�P�K�T���<���0�J�=�@�M�O‡ ˆ ‰ Š ‚ , ‹ e byŒ • Ž ‹ e mia­
�d�<���F�J�I�O�<�F�O�T���N�@�F�N�P�<�G�I�@���U���>�J���I�<�E�H�I�D�@�E���E�@�?�I�T�H���U���I�D�>�C�
���0�J�=�@�M�O

x v € »
a

z p »
,

»
e 

jako
¸qp·psz

y dla dziecka dali jej
ºq€u·{ms

e przedmioty. 
Tydzie•  temu sprawy si� • ‘ ’ “ ” • – e� ��N�F�J�H�K�G�D�F�J�R�<�d�T�
� ��0�J�=�@�M�O� ��K�M�U�T��

�N�U�@�?�d� ��?�J���?�J�H�P� ��M�J�?�U�D�>�Z�R���2�@�M�@�N�T���>�@�G�@�H���J�?�R�D�@�?�U�@�I�D�<���(�J�M�?�<�I�<�
� ��%�?�T���R�N�U�@�?�d��
�?�J — ˜ ™ š › œ , Teresa •œžŸ ¡¢£œ¤ t zacz��d�< si�  z • £ m droczy¥ ¢ ¦ § £ ¨   , © e ma 
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Sprawa Teresy O'Brian: symulacja przeznaczona dla poradni prawnych. 

ª « ¬ ­ ® ¯ ° ± ² . Po kilk u ®°¯³ª«± h takiego ´«±µ¶·«¯° a ¸¶¹­º t si� � ��U�@�U�d�J» ± ° �d� �
�D���F�<�U�<�d���2�@�M�@�N�D�@���K�J���K�M�J�N�O�P¼ ¶ · ° ­ ½ ´ ° ­ ¾ , o co chodzi. ¿ « À ª ² ¼ ¯ ° e���K�J�R�D�@�?�U�D�<�d�<��
�H�P�� Á e Â Ã Ä w jest w Å Æ Ç È É . Ê½ y� ��U�<�K�T�O�<�d��� ��>�U�T� ��O�J� ��J�I���E�@�N�O���J�E�>�@�H�����2�@�M�@�N�<� ��P�I�D�J��
�N�d�< si�  i zacz��d�<� ��B�J · Ë ´ Ë · « ¾ . ¸¶¹­º t� ��K�J�R�D�@�?�U�D�<�d��� ��U�@� ��I�D�@� ��>�C�>�@� ��F�J�G�@�E�I�@�B�J� �
�?�U�D�@�>�F�<���D���K�J�K�M�J�N�D�d Teres�, aby º ¶ ´ · « Á Ë �d�< aborcj� . Teresa zacz��d�<���K�d�<�F�<¾

i Ì Í Î Ï Ð Î Ñ Ò , Ó e ÔÕÖ× y ÔÕ e ØÙØÔÕ e ich dziecka, Ó e oÔ  jej ÔÕ e kocha i Ó e chce, 
Á ­ ¹ y si� ���R�T�I�D�Z�N�d���U���E�@�EÁ Ë ± ° « . ¸¶¹­º t� ��O�d�P�H�<�>�U�T�d�� Á e Ú¶Û­¬¯ e dziecko ³ªº³½¯ i 
mu ÜÝÞßàáÞß e â ã ä Ç å Æ æ Ã Æ e do wojska i, Á e ç æ è é i ¯° e tego zrobi, ¯° e b�dzi e 
w Àª«¯° e lepiej ´ « ¼ ­ · ¯ ° ¾ » º ¶ ½ Ú ê w ³ªº´Ë®«¯° a ë ¶ º½ «̄ « . Teresa���?�J�N�O�<�d�<� ��C�D��
�N�O�@�M�D�D�
���%�?�T���0�J�=�@�M�Ó« ± ´ ì �d° » ¾  w À ª º ¶ ¯ �  drzwi, Teresa���U�<�B�M�J�?�U�D�d�<���H�P drog� 
i ¯° e���>�C�>�D�<�d�< pozwoli¾  mu · Ë ¬ » ¾ . ¸¶¹­º t ¶ ½ ­ ¼ ± µ ¯ ì �d Teres�  i ´ « ± ´ ì �d���R�T�>�C�J��

½ ´ ° ¾ . ¿ a ·­º«¯½´° e���U�J�=�<�>�U�T�d���M�J�?�U�D�>�Z�R���2�@�M�@�N�T�����<�G�@���I�D�@���M�J�U�H�<�R�D�<�d���U���I�D�H�D�
��

¿ « À ª ² ¼ ¯ ­ í o ½̄ ° a ¸¶¹­º t���U�<�?�U�R�J�I�D�d���?�J���2�@�M�@�N�T�����<�=�T spróbowa¾  omó­
wi î  t ï  kwesti� ð a ñòóôóõðö÷ , õ ÷øðù k rodzice Teresy powiedzieli, z ðö e ma 
jej  w domu i ¯° e chcieli ³ ¬ « · ¯ ° ¾ , gdzie si� ´¯«¬½³¬­ .� ��1�U�P�F�<�d���E�@�E teÁ  w szko­
le, À ª « º « ¬ ì c si� º ¶ ´ · ° ì ´ « ¾  problem. 

�%�d�Z�R�I�T�H� ��>�@�G�@�H� ��0�J�=�@�M�O�<���E�@�N�Oâ ã ä Ç å Æ ú  do wojska. ûüýþÿ o mu, Á e 
Teresa jest ¯ a tyle  ����������� , Á e chce â É ã ä Ç å Æ ú ¯ a drog� ã Ç 	 
 â Ç

i w tē  sposób przeszkodzi¾  mu w realizacji ¼ Û « ¯ ê · . Jest teÁ  bardzo���U�d�T��
�I�<� � �  za 
  jak to widzi 
 ���������� o i ��������� e sobie � a ������ e 

´ « ¬ » ± ° e w ± ° ì Á �  i postrzega j ì  jako ¼ º ´ Ë ± ´ Ë ¯ �  wszystkich problemów. Tere­
sa ½ ì Á y do ·Ë½«¯° a ±Ë·°Û¯­í o ¯«Ú«́ u ¶±µº¶¯Ë . � ¶ ¯ ° ­ · « Á ¸¶¹­º t ¯° e wie, 
gdzie ¶¹­±¯° e ´¯«¬½³¬ e si�  Teresa, ¶Àª«ª¯° o� ��R�D�?�U�D�<�d� ��(�J�M�?�<�I�<� ��I�<� ��F�M�Z�O�F�J� �
�K�M�U�@�?���D�I�>�T�?�@�I�O�@�H�
� ��,�D�@� 
 È e � â Æ æ � Â É ú , Á e� ��>�<�d�T���E�@�B�J���H�D�N�O�@�M�I�T���K�G�<�I���E�@�N�O���U�<��

í º ¶ Á ¶ ¯ Ë . ¿«À́ a � °º® a���U�?�@�>�T�?�J�R�<�d�< si� º ­ ¼ º ­ ´ ­ ¯ ª ¶ · « ¾ ¸¶¹­ºª« . 

B. Konteks t symulacj i 
Na tym etapie symulacji � ! " # $ �c�I���O�D�L�T�S���Q�?�L�M�D�;���.�I�<�?�L�N�;�����/�N�O�>�?�H�=�C�	���E�N�W�


�L�T�S���Q���J�C�?�L�Q�M�T�?�D% & ' � % i semestru���M�c�S�M�T�?�F�C���D�?�>�S�H�C�? wersj'  wydarze(  Teresy za­
czynaj�  rozumie�  truizm, � e ka�da historia ma dwie strony, a w wersji praw­
nej: ka�da historia ma trzy strony — wnioskuj�cego, pozwanego oraz 
prawd�, która cz�sto le� y gdzie�  po �rodku. Po raz pierwszy polowa studen­
tów naszej poradni przyzwyczajonych do trzymania strony „ofiar" przemo­
cy w rodzinie, zostaje poproszona o przemy�lenie punktu widzenia oskar­
�anego agresora i reprezentowanie jego punktu widzenia podczas 
negocjacji z adwokatem ofiary. Po� ��>�c�O�A�C�=�B� ��E�I�H�N�;�E�N�;�=�B���T Teres�  studentom 
reprezentuj�cym Roberta jest cz�sto trudno „zmieni�  stron�", a niektórzy 
studenci wyra�aj�  frustracj�  z powodu nieumiej�tno�ci dania wiary swemu 
klientowi, a tym samym gorliwej reprezentacji tej osoby. Staramy si�  pomóc 
studentom zrozumie�  swe obowi�zki w roli adwokata Roberta i pokaza� 
im, � e skuteczna reprezentacja prawna osób, które dopu�ci�c�S si�  bicia mo­
� e przynie��  rozwi�zania korzystne dla wszystkich zainteresowanych stron. 

Na pocz�tku stanowiska obu stron znacznie si�  ró�ni� . Teresa 
utrzymuje, � e w tym zwi�zk u przemoc wyst�puje w sposób ci�g �c�S���C���T�>�?�=�S�


�$������



Catherine Klein 

dowala si)  d��y �  do wydania CPO, by chroni�  siebie i dzieci przed prze­
moc�  w� ��J�L�T�S�M�T�c�I�ci . Robert zaprzecza jakiejkolwiek przemocy w� ��J�L�T�?�M�T�c�I�

�c i i obawia si� , � e wydanie nakazu ochrony mo� e przeszkodzi�  mu wst�­
pi�  do wojska.37 S�dzi, � e roszczenia Teresy s�  motywowane strachem, � e 
on wyjedzie z Waszyngtonu. Znalezienie stanowiska kompromisowego 
jest raczej trudne. Dodatkowo, jako � e wytyczne na zaj�cia mówi�  obu 
stronom, � e Teresa b�dzie ostatecznie d��y �  do wydania nakazu ochrony, 
je�l i nie uda si�  wynegocjowa�  ugodowego CPO, studenci maj�  �wiado­
mo�� , � e je�l i nie uda si�  osi�gn� �  zadowalaj�cego j�  porozumienia, Tere­
sa b�dzie� ��H�;�=�C�M�E�;�c�;� ��H�;� ��J�L�I�=�?�M��� ��,�L�;�=�;� ��Q� ��N�;�E�C�G kontek�cie daje studentom 
szans�  wypracowania umiej�tno�ci negocjatora oraz� ��>�I�A�c�bnej analizy 
zwi�zanej ze �wiadczeniem� ��O�M�c�O�A� ��J�L�;�Q�H�S�=�B� ��Q� ��M�J�I�M�W�<� ��T�I�L�C�?�H�N�I�Q�;�H�S� ��H�;� �
�E�F�C�?�H�N�;� ��C� ��O�G�I�=�H�C�?�H�C�?�G� ��E�F�C�?�H�N�;��� �

�*�?�A�I�=�D�I�Q�;�H�C�?� ��N�I���D�?�>�H�;� ��T� ��H�;�D�N�L�O�>�H�C�?�D�M�T�S�=�B umiej�tno�ci , jakie mu­
sz�  posi�� �  studenci (szczerze mówi� c jest to równie�  jedna z najtrudniej­
szych umiej�tno�ci , jakich prowadz�cy musz�  nauczy�). W negocjacjach 
wiele zale�y od stylu danej osoby — czy jest on rywalizacyjny czy� ��Q�M�J�W�c�

pracuj�cy, wrogi czy nastawiony na rozwi�zywanie problemów.3 8 Nasza 
symulacja ma pomóc studentom w okre�leniu stylu, który dla nich jest 
najskuteczniejszy i zobaczeniu, jak ich wybór danego stylu negocjacyjne­
go� ��Q�J�c�S�Q�;� ��H�;� ��J�L�I�=�?�M� ��H�?�A�I�=�D�;�=�D�C��� ��*�;�M�C� ��M�N�O�>�?�H�=�C cz�sto zaczynaj�  od stano­
wiska bardzo wrogiego, gdy�  s�dz� , � e jedynie bycie „twardym" zapewni 
wywalczenie czego�  dla klienta. Szybko si�  jednak przekonuj�, � e takie 
stanowisko zazwyczaj spycha drug�  stron�  do obrony oraz uniemo�liwia 
komunikacj�  i rozwi�zanie problemów. W sytuacji odwrotnej, studenci 
zaczynaj�cy od stanowiska bardziej ugodowego mog�  mie�  wra�enie, � e 
zbytnio si�  poddaj�  — chodzi o styl, niekoniecznie tre�� . Nauczenie si� 
znajdywania równowagi, która umo�liw i dalsz�  prac�  i da komfort przed 

Obawa *+ ,-./ a 0 1 2 3 0 4 5 a z jego 5 2 6 7 8 9 5 8 : ; 2 3 1 < = 3 > 2 6 5 2 a do wojska jest ?@ABACDEFD a bio­
r G c pod uwag�  ustaw�  o przemocy wobec kobiet, która , oprócz wielu HIIJK h zapisów, za­
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�F�J� ��I�D�@�H�P� ��I�<�F�<�U���J�>�C�M�J�I�T�
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Sprawa Teresy O'Brian: symulacja przeznaczona dla poradni prawnych... 

r . / 0 . 1 / 2 1 3 4 m rzeczywistych negocjacji z adwokatem drugiej strony, daje 
studentom 5 3 2 6 7 / �  pewno��  podczas negocjacji, jakie prowadz�  w imie­
niu prawdziwych klientów. 

Reprezentuj�c prawdziwych klientów nasi studenci cz�sto negocju­
j �  ze stronami, które� ��>�T�C�;�c�;�D�  bez przedstawiciela, co rodzi dodatkowe py­
tania z zakresu etyki zawodowej. Studenci musz�  uwa�a� , by z jednej stro­
ny poinformowa�  stron�  bez przedstawiciela, do czego d�� �  w imieniu 
klienta i udzieli�  porady prawnej, a z drugiej nie podejmowa�  prób nama­
wiania drugiej strony do ugody, co jest niedopuszczalne.39 Poza tym stu­
denci bardzo ró�ni e reaguj�  na osoby, które dopu�ci�c�S si�  pobicia. Nie­
którzy mog�  by�  pod wra�eniem uroku osobistego agresora lub da�  si� 
mu zmanipulowa�, a inni odczuwa�  dyskomfort lub l� k omawiaj�c z nim 
sprawy, w których du� �  rol�  odgrywaj�  emocje. Przygotowanie studentów 
na do�wiadczenie negocjacji ze stron� � ��>�T�C�;�c�;�D�c �  bez przedstawiciela mu­
si obj� �  nie tylko symulacj�  technik negocjacyjnych, lecz równie�  omówie­
nie ró�norakich reakcji emocjonalnych, jakie mog�  by�  ich� ��O�>�T�C�;�c�?�G� ��J�I�>�

�=�T�;�M� ��H�?�A�I�=�D�I�Q�;�H�C�;� ��T� ��;�A�L�?�M�I�L�?�G��� �

�,�I�H�I�Q�H�C�?� ��Q� ��N�?�D� ��M�S�G�O�F�;�=�D�C� ��J�I�D�;�Q�C�; si�  kwestia autonomii klienta. 
Teresa, w naszych� ��G�;�N�?�L�C�;�c�;�=�B�	 okre�li �c�;� ��M�Q�?���M�N�;�H�I�Q�C�M�E�I���` ���=�B�=�?���Q�S�>�;�H�C�;��
�H�;�E�;�T�O� ��I�=�B�L�I�H�S� ��=�S�Q�C�F�H�?�D��� ��&�?�>�H�;�E� ��J�I�>�=�T�;�M� ��L�T�?�=�T�S�Q�C�M�N�?�D� ��M�S�G�O�F�;�=�D�C� ��H�?�A�I�=�D�;�

�=�D�C� ��J�L�T�?�J�L�I�Q�;�>�T�I�H�?�D� ��Q� ��N�S�G� ��M�?�G�?�M�N�L�T�?� ��=�I� ��H�;�D�G�H�C�?�D� ��D�?�>�H�;� ��A�L�O�J�;� ��Q�S�H�?�A�I�

�=�D�I�Q�;�c�;� ��J�L�S�Q�;�N�H�?� ��J�I�L�I�T�O�G�C�?�H�C�?� ����=�I� ��H�C�?� ��D�?�M�N� ��N�S�G� ��M�;�G�S�G�	� ��=�I� ��O�A�I�>�I�Q�S� �
� � � , � +��� ��T� ��.�I�<�?�L�N�?�G�	� ��E�N�W�L�?� ��`�D�;�E ju�  powiedziano — pozbawione jest me­
chanizmu wykonawczego, jakie ma wniosek w sprawie obrazy s�du lub 
post�powanie o wykroczenie w zwi�zk u z naruszeniem C P O. Studenci by­
l i tak ch�tni znale��  stanowisko kompromisowe, � e odeszli od stanowiska 
wyra�onego przez swego klienta, co jest niepokoj�ce.4 0 Poprosili�my na­
szych studentów, by przemy�leli dwie kwestie w zwi�zk u z tym rozstrzy­
gni�ciem: po pierwsze, czy���<�S�c�I� ��N�I rozstrzygni�cie dobre dla klienta? Po 
drugie, czy jest to rozstrzygniecie o jakie� ��=�B�I�>�T�C�c�I� ��E�F�C�?�H�N�I�Q�C��� ��0�?� ��J�S�N�;�H�C�;� �
dotycz�  bardzo ró�nych umiej�tno�ci ; pierwsze — umiej�tno�ci wypraco­
wania �rodka prawnego korzystnego dla klienta; drugie — zakresu, w ja­
ki m studenci przyswoili sobie i prze�wiczyli wyst�powanie w imieniu 
klienta zorientowane na niego. 

Ostatecznie sprawa Teresy pozostaje bez rozstrzygni�cia. Na 
dwóch kolejnych zaj�ciach nasi studenci przedstawiaj�  spraw�  Teresy 
O'Brien przeciw Robertowi Jonesowi przed s�dem. 
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Catherine Klein 

V. i w zakresie 
praktyk i procesowej 

A. Tre� �  symulacj i 
Przed naszymi siódmymi zaj�ciami studenci reprezentuj�cy Te­

res�  otrzymuj�  notatk�  dotycz�c�  zeznania Debry Ross, ciotki Teresy. 
Dostaj�  pouczenie, aby nie dzieli�  si�  tymi informacjami z prawnikami 
Roberta. 

P O U F N E 

Symulacja procesu •  Debra žŸ  s (ciotka Teresy ¡¢£¤ ¥¦ § ) 
OD: Akta Teresy O'Brie ¨

DO: © ª « ¬ ­ ® ª a 
DOTYCZY : Wywiadu z Debr ¯ °±²² , ³±´µ¶·¸¹º¶» m ¼ ½ ¾ ¹ ¿ À ¾ µ m 
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Sprawa Teresy O'Brian: symulacja przeznaczona dla poradni prawnych. 

jej , „ e … † ‡ ˆ i kiedykolwiek go zdradzi, zabije … ‰ . Teresa���K�J�=�D�@�B�d�<���?�J���>�D�J�O�F�D��
szukaŠ ‹Œ•Ž••‘•’Ž“ , ‘ “ ” Ž • • “ – — c ze sob— Œ̃ •™ “ ’“ . 

š›œ † • t� ��K�M�U�T�N�U�@�?�d���?�J���?�J�H�P���K�
���0�J�N�N���J���J�F�J�d�J� ������������R���I�J�>�T���O�@�B�J���N�<�H�@��
�B�J���?�I�D�<�
 ž Ÿ   ¡ ¢ �d wydziera£  si�  w ¤ ¥ ¦ § ¨ � ¤©ª«Ÿ¬¨ i ¨ a drugim pi�trze . ž Ÿ ­ ¢ ­
�?�<�d���J�?���2�@�M�@�N�T�� ® ¯ ° y���U�@�N�U�d�<���?�J���I�D�@�B�J���D wzi� �d�<���U�@ sob± ² ›• ³´ µ´ , czego odmó­
�R�D�d�<�
� ��. �J���J�F�J�d�J���F�R�<�?�M�<�I�N�D�@���0�J�=�@�M�O���K�M�U�@�N�O�<�d krzycze¶  i p. ·¸¹ s º » ¼ ½ ¾ �d�<�����U�@��
�N�J�=�D�@���K�J�N�U�@�?�d�
� ��-�F�J�d�J���K�Z�d���B�J�?�U�D�I�T¿ À Á Â Ã Ä j  kto Å � ��U�<�K�P�F�<�d�
� ��%�?�T���K�J�?�@�N�U�d�<���?�J��
�?�M�U�R�D��� ��I�D�F�J�B�J� ��I�D�@� ��=�T�d�J�
� ��-�O�R�J�M�U�T�d�<���E�@� ��D� ��P�E�M�U�<�d�< torb � Æ Ç È É Ê É Ë a schodach. 

Ì a torbie� ��U�I�<�G�<�U�d�< kartk �  z ÍÎÏÐÑÒ m „JesteÓ  martwa" . Ô Ò Õ Í Ö × Ø z� ��=�T�d�<� �
�H�<�M�O�R�<���R�D�@�R�D�Z�M�F�<�
���. �
���0�J�N�N���I�D�@���M�J�U�K�J�U�I�<�d�<���>�C�<�M�<�F�O�@�M�P���K�D�N�H�<���I�<���F�<�M�O�>�@��
�D� ��I�D�@���R�D�?�U�D�<�d�<��� ��<�=�T kto Ù � ��U�J�N�O�<�R�D�<�d� ��K�M�U�@�?� ��?�M�U�R�D�<�H�D torb� .� ��.�J�F�<�U�<�d�< kartk � 
Teresie, któr a ÚÛ e� ��K�J�U�I�<�d�<� ��K�D�N�H�<��� ��<�G�@���=�T�d�<� ��K�@�R�I�<�� Ü e kartk � � ��U�J�N�O�<�R�D�d� ��0�J��
�=�@�M�O�
���.�J�F�<�U�<�d�<���H�D t Ý  kartk� , któr Ý � ��K�M�U�@�>�C�J�R�T�R�<�d�<�H���?�J Þ ß à á â ã ä å o wyko­
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P. [\] s bardzo si�  cieszy z tego, ^ e Teresa wreszcie _`]abc]de e si� 
od fghijkl . Obawia si� , m e fghij t o l p j l q r � s g m e skrzywdzi t  Teres�  lub 

µê
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µ´•›³æ›µ e dziecko. 

B. Konteks t symulacj i 
Na siódmych i ósmych zaj�ciach nasi studenci przedstawiaj�  spra­

wy Teresy i Roberta przed s�dem. Cz�sto jeste�my w stanie pozyska� 
prawdziwego funkcjonariusza wymiaru sprawiedliwo�ci ucz�cego na wy-
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dziale prawa, który na potrzeby symulacji odgrywa s�dziego.4 1 Na siód­
mych zaj�ciach adwokaci Teresy i Roberta przedstawiaj�  swe o�wiadcze­
nia wst�pne. Na ósmych zaj�ciach adwokaci przeprowadzaj� � ��J�L�T�?�M�c�O�=�B�;�

�H�C�?�	 przepytuj�  obie strony na przemian, zmieniaj�  kierunek pyta� 
i� ��Q�S�A�c�;�M�T�;�D�  swe ko�cowe argumenty.42 

Niektóre z umiej�tno�ci , które staramy si� � ��Q�S�E�M�T�N�;�c�=�C�  na tych zaj� ­
ciach, s�  by�  mo�e bardziej oczywiste ni�  te opisane powy�ej. Oczekujemy, 
� e studenci� ��Q�c�cz �  niektóre podstawowe elementy do swych o�wiadcze� 
wst�pnych i ko�cowych oraz przestrzega�  b�d �  podstawowych zasad, doty­
cz�cych pyta�  otwartych w czasie bezpo�redniego przepytywania oraz py­
ta�  naprowadzaj�cych podczas pytania klienta i strony przeciwnej. Ponie­
wa�  obecnie istnieje tak wiele dobrych publikacji nt. obrony procesowej, 
m.in. Mauer4 3,� ��M�c�O��cyc h jako �ród �c�I� ��C�H�@�I�L�G�;�=�D�C�	� ��H�C�? b�dziemy tu omawia� 
tej kwestii szerzej. Jednak te. �wiczenia „na sali s�dowej", daj�  studentom 
równie�  mo�liwo� �  zmierzenia si�  z wieloma innymi wa�nymi kwestiami, 
które nale�y prze�wiczy�  — teorii sprawy, narracji oraz samokontroli. 

Przed sporz�dzeniem swych o�wiadcze�  wst�pnych, studenci pro­
szeni s�  o opisanie swojej sprawy w najwy�ej pi��dziesi�ci u� ��M�c�I�Q�;�=�B�	� ��T�;�

czynaj�c od wyra�enia „Ta sprawa dotyczy...". Jednak opracowanie teorii 
sprawy jest znacznie trudniejsze ni�  zwykle zaproponowanie atrakcyjnie 
brzmi�cego opisu. Jak ju�  powiedziano, teoria sprawy ma w zamierzeniu 
by�  soczewk�, przez któr�  ogl�da�  mo�na� ��=�;�c�S� ��G�;�N�?�L�C�;�c� ��>�I�Q�I�>�I�Q�S� ��J�I�>�;�

�H�S� ��J�L�T�?�T stron�, kontekst do rozwa�enia� ��=�;�c�I�c i sprawy.44 Studenci musz� 
zintegrowa�  posiadan�  wiedz�  prawn�  z faktami w formie podanej przez 
Teres�  i Roberta i znale��  teori� , która b�dzie logiczna, nieodparta i prze­
konuj�ca. W przypadku Teresy teoria sprawy koncentruje si�  zwykle wo­
�E�W�c ci�g �c�?�D� ��J�L�T�?�G�I�=�S�	� ��E�N�W�L�?�D� ��>�I�T�H�;�Q�;�c�;� ��T r� k Roberta. Adwokat Roberta 
zazwyczaj podkre�la, jak�  motywacj�  ma Teresa wnioskuj�c o nakaz oraz 
jej konsekwencje dla� ��J�L�T�S�M�T�c�I�c i Roberta. Bez spójnej teorii sprawy stu­
denci gubi�  si�  staraj�c powi�za�  ró�ne elementy wyst�pie�  przed s�dem. 

W ostatecznym rozrachunku prosta, przekonuj�ca teoria przypad­
ku pozwala studentowi opracowa�  narracj�  klienta. Znaczenie narracji, 
opowiedzenia historii klienta jego� ��A�c�I�M�?�G�	� ��M�N�;�H�I�Q�C centraln�  zasad�  ru­
chu edukacji przez poradnie. Widzimy siebie jako snuj�cych opowie�� , 
która pozwala naszym klientom wyrazi�  swoj�  niepowtarzaln�  sytuacj� 

u v w x v y z y { | } ~ • € } • i Sz. P. Sylvii Baco•  za ‚ ƒ y { ~ • € v • ~ e czasu •„ ‚…}v{ƒ|•~€}v•~ e wi�kszo­
† ‡ i zaj� ˆ ‰  procesu Teresy oraz za wszystko, czego w czasie ich Š‹Œ•Ž• a���I�<�P�>�U�T�d�<���I�<�N�U�T�>�C��
�N�O�P�?�@�I�O�Z�R�
��
�, �<� ��O�@ zaj�ci a •‘’“”•– i czytaj— ˜ ™ š • › ˜ › “ • e� ��H�<�O�@�M�D�<�d�T� ��I�O�
 przygotowaœ  procesowych z: 5 
Thomas A. Mauet, Trial Techniques (2000) oraz James W. • ž Ÿ   ¡ ¢ £ ¤ ¥ , McElhaney's Trial 
Notebook¦§¨©ª«¬ e trzecie 1994) jak te­  kilk a ® ¯ ° ± ¯ ² ³ ´ µ w Jamesa ¶ · ¸ ¹ º » ¼ ½ y z ABA Jo­
urnal. 
Zob. ³ ¾ µ ° ´ ± ¯ , Thomas A. Mauet, Trial Techniques¦§¨©ª«¬ e ¿ ± À ² e 2000). 
James Á Â Ã Ä Å Æ Ç ÈÉ , McElhaney's Trial Notebook 78 ÊËÉÌÆÇÍ e trzecie 1994). 
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i Î Ï Î Ð Î Ñ Î Ò Ó  w Ô Î Õ Ö × Ô Ò Ø Ù e sprawy s�dowej. Jednak, jak pokazuje historia 
pani G. Podana przez Lucie White oraz tysi� c innych� ��J�L�T�S�E�c�;�>�W�Q�	� ��I�J�L�;�

�=�I�Q�;�H�C�?���H�;�L�L�;�=�D�C���E�F�C�?�H�N�;���H�C�?���D�?�M�N���J�L�I�M�N�?��� ��� Opowie��  klienta mo� e nie zga­
dza�  si�  z dost�pnymi teoriami w zakresie prawa, a klient z wielu przyczyn 
mo� e nie mie�  ochoty opowiedzie�  prawdy. Ma to szczególnie miejsce 
w przypadku ofiar przemocy w rodzinie, które cz�sto niech�tnie opisuj� 
wypadki przemocy, które� ��G�I�A�c�S by�  dla nich poni�aj�c e czy� ��O�Q�c�;�=�T�;�D�c e 
im, celem otrzymania ochrony s�dowej. Standardowa opowie��  w spra­
wach dotycz�cych przemocy w rodzinie to m��czyzna-agresor i kobieta-
ofiara, co nie zgadza si�  z samopostrzeganiem wielu kobiet, uwa�aj�cych 
si�  za� ��a�I�=�;�F�;�c�?��� ��;� ��H�C�?� ��I�@�C�;�L�S��� ���� ��0�?�L�?�M�;�	� ��E�N�W�L�;� ��D�?�M�N dumn�  nastolatk�, mo�e 
nie chcie�  przyzna�, � e Robert���<�C�c j�  przez ostatnie dwa lata, a ona dopie­
ro bardzo niedawno podj� �c�;� ��E�L�I�E�C�	 zmierzaj�ce do powstrzymania prze­
mocy z jego strony. Przyznanie si�  do tego���G�I�A�c�I�<�S doprowadzi�  do tego, 
� e wy�mia�c�S�<�S j� � ��J�L�T�S�D�;�=�C�W�c�E�C�	� ��E�N�W�L�? utrzymuj�, � e nie� ��J�I�T�Q�I�F�C�c�S�<�S�	� ��;�<�S� ��D�;�

�E�C�E�I�F�Q�C�?�E� ��=�B�c�I �J�;�E� ��D�?� ��O�>�?�L�T�S�c��� ��)�I�A�c�I�<�S� ��I�H�I równie�  zniszczy�  jej� ��Q�c�;�M�H�?� �
�J�I�=�T�O�=�C�?� ��<�S�=�C�; siln� . Jednak jej niech��  do opisywania przemocy mo�e 
pozbawi�  s�d���G�;�N�?�L�C�;�c�W�Q���>�I�Q�I�>�I�Q�S�=�B�	���J�I�N�L�T�?�<�H�S�=�B���G�O���>�I���M�N�Q�C�?�L�>�T�?�H�C�;�	��
� e� ��G�C�;�c�I� ��G�C�?�D�M�=�?� ��H�;�L�O�M�T�?�H�C�? wewn�trz rodziny, który to wniosek jest ko­
nieczny do wydania C P O. Kluczowa jest praca wspólnie z klientem celem 
opracowania narracji; naszym celem jest, by studenci nauczyli si� , i�  na­
rzucanie klientowi opowie�ci jest niedopuszczalne i mo� e prowadzi�  do 
frustracji klienta, niech�ci i znacznego���I�M�c�;�<�C�?�H�C�;���M�C�c�S���D�?�A�I��� ; �L �A�O�G�?�H�N�W�Q��� �����

�0�?�I�L�C�;���M�J�L�;�Q�S���C���H�;�L�L�;�=�D�;���J�I�Q�C�H�H�S by�  wprowadzone w ka�dy aspekt 
prezentacji studenta. O�wiadczenie wst�pne powinno przedstawi�  teori� 
sprawy i by�  pocz�tkiem opowie�ci, podkre�laj�c — na potrzeby s�du — 
dowody, które stanowi�  b�d �  tkank�  opowie�ci. Podczas� ��J�L�T�?�M�c�O�=�B�;�H�C�;� �
bezpo�redniego studenci powinni nauczy�  si�  opracowywa� � ��G�;�N�?�L�C�;�c� ��>�I�

�Q�I�>�I�Q�S� ��N�;�E�	� ��<�S� ��<�S�c� ��I�H� ��M�J�W�D�H�S� ��T opowie�ci�  i� ��Q�M�J�C�?�L�;�c� ��C�=�B teori�  sprawy. 
Informacje poboczne odwracaj�  uwag�  od historii, któr�  maj�  opowie­
dzie�. Przepytywanie naprzemienne oraz przepytywanie przy zmienionym 
kierunku pyta�  daje mo�liwo� �  zarówno podania dowodów wspieraj�cych 
histori�  klienta jak i zminimalizowania lub odrzucenia informacji odwra­
caj�cych uwag�  od opowie�ci. Argumentacja ko�cowa stanowi dla stu­
denta szans�  przedstawienia skonstruowanej opowie�ci jako� ��=�;�c�I�ci , 
okre�li � � ��=�;�c�S� ��G�;�N�?�L�C�;�c� ��>�I�Q�I�>�I�Q�S� ��I�L�;�T� ��Q�H�C�I�M�E�C wspieraj�cych teori�  spra­
wy oraz opowie��  klienta. 

Mamy równie�  nadziej�, � e symulacje sytuacji „w s�dzie" nauczy 
naszych studentów jak wa�ny jest umiar. Wszyscy���M�c�S�M�T�?�F�C�my o prawni-

Zob. Ú Û Ü Ý Þ ß à , Johá  B. Mitchell , Narrative and Client-Centered Representation: Wltat is 
a True Believer To Do When His Two Favorite Theories Collide, 6 â Ý ß Þ . L . ãäå . 85 (1999); 

æçáá y Miller , przypis 27. 
Zob. Hooks, przypis 7. 
Zob. è é ê ë á ç ä , White, przypis 28. 
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ku, który zada! o pytanie za du�o;� ��T�L�I�<�C�c�;� ��N�I wi�kszo� �  z nas, na swoj� 
zgub�. Symulacja do�wiadczenia sali s�dowej daje studentom szans�  na­
uczenia si� , jakie s�  skutki tego� ��<�c�d u bez krzywdzenia rzeczywistego 
klienta. Zapytanie Teresy, czy� ��T�;�G�C�?�L�T�;�c�;� ��J�I�H�I�Q�H�C�? zaj��  w ci�� �  lub co 
�=�T�O�c�;�	� ��A�>�S� ��.�I�<�?�L�N� ��J�I�Q�C�?�>�T�C�;�c�	 � e odchodzi do wojska daje adwokatowi 
Roberta punkt wyj�ci a do opracowania teorii, i�  zazdro��  Teresy� ��<�S�c�;� �
�G�I�N�S�Q�I�Q�;�H�;� ��Q�H�C�I�M�E�C�?�G� ��I� ��H�;�E�;�T� ��I�=�B�L�I�H�S��� ��6�;�J�S�N�;�H�C�?� ��0�?�L�?�M�S� ��Q� ��=�T�;�M�C�?� �
�J�L�T�?�M�c�O�=�B�;�H�C�;� ��H�;�J�L�T�?�G�C�?�H�H�?�A�I�	� ��>�F�;�=�T�?�A�I przyj� �c�;� ��J�L�?�T�?�H�N�S� ��I�>� ��J�L�T�S�D�;�=�C�W�c� �
�>�;�D�?� ��0�?�L�?�M�C�? mo�liwo� �  opracowania zarzutu, � e Robert jest ojcem nie-
zaanga�owanym i niewspieraj�cym. Dodatkowo, wprowadzenie ciotki 
Teresy, Debry Ross, stanowi szczególne wyzwanie dla studentów repre­
zentuj�cych Roberta, którzy jak dot� d nie znali jej zeznania. Ta niezna­
jomo� �  �wiadków strony przeciwnej jest powszechna w sprawach doty­
cz�cych wydania C P O; poznanie to ma charakter ograniczony i zdarza 
si�  rzadko, a studenci cz�sto dowiaduj�  si� , kto b�dzie� ��T�?�T�H�;�Q�;�c� ��D�;�E�I� �
�wiadek� ��J�I�Q�I�c�;�H�S� ��J�L�T�?�T stron�  przeciwn�  dopiero, gdy wzywa si�  t�  oso­
b�  do zabrania� ��A�c�I�M�O��� ��  �F�;� ��N�S�=�B� ��M�N�O�>�?�H�N�W�Q okre�lenie, jakie pytania zada� 
p. Ross��� I �E�; �T�; �c�I si�  trudne. Gdy adwokat Roberta w czasie���J�L�T�?�M�c�O�=�B�;�H�C�;��
krzy�owego� ��T�;�J�S�N�;�c� ��J��� ��.�I�M�M�	� ��>�F�;�=�T�?�A�I� ��0�?�L�?�M�;� ��<�S�c�;� ��N�;�E roztrz�siona, s� ­
dzia� ��J�L�T�?�L�Q�;�c� ��M�c�I�Q�;�G�C��� ��a���T�S� ��D�?�M�N� ��J�;�H���J�;�H�C� ��J�?�Q�H�S���;�	 � e chce o to zapy­
ta �?" wiedz�c, � e wtedy p. Ross� ��G�C�;�c�;�<�S szans�  poda�  znane jej ze� ��M�c�S�M�T�?�

�H�C�; o�wiadczenia Teresy dotycz�ce� ��E�c�W�N�H�C�	� ��E�N�W�L�;� ��>�I �J�L�I �Q�; �>�T�C�c�;� ��>�I� �
�T�;�G�C�?�M�T�E�;�H�C�;� ��0�?�L�?�M�S� ��O� ��H�C�?�D��� �

�3�L�?�M�T�=�C�?�	� ��M�S�G�O�F�;�=�D�; do�wiadczenia sali s�dowej� ����T�Q�c�;�M�T�=�T�;� ��J�L�T�S� �
obecno�ci prawdziwego aktywnego zawodowo lub emerytowanego s� ­
dziego) daje studentom poczucie, � e s�  w stanie przedstawia�  sprawy 
swych rzeczywistych klientów. Poprzez przemawianie przed publiczno­
�ci� , odpowiadanie na pytania s�dziego, oponuj�c i roztrz�saj�c zarzuty 
oraz reaguj�c na niespodziewane elementy argumentacji strony przeciw­
nej studenci konsoliduj�  umiej�tno�ci nabyte w ci�g u semestru i aktywnie 
wykorzystuj�  je w praktyce procesowej. Proces ten nie przebiega� ��A�c�;�>�E�I����
�Q�C�?�F�O� ��M�N�O�>�?�H�N�W�Q� ��J�L�T�S�M�T�c�I� ��H�; zaj�cia bez wystarczaj�cego przygotowania, 
by by�  w stanie odegra�  skuteczne do�wiadczenie sali sadowej. Jeden stu­
dent, który do sali s�dowej� ��Q�H�C�W�M�c���D�?�>�T�?�H�C�?���T�I�M�N�;�c� ��I�M�N�L�I� ��H�;�J�I�G�H�C�;�H�S���J�L�T�?�T��
s�dziego. Niektórzy studenci, nie przemy�leli wystarczaj�co swych argu­
mentów i ich pytania� ��T�I�M�N�;�c�S� ��L�I�T�J�L�I�M�T�I�H�?� ��J�L�T�?�T� ��J�I�>�N�L�T�S�G�S�Q�;�H�S� ��M�J�L�T�?�=�C�Q� �
�I�L�;�T� ��C�=�B nieumiej�tno��  odpowiedzi na zapytania s�du. W pewnym sen­
sie, ich niepowodzenie���<�S�c�I� ��M�O�E�=�?�M�?�G�	 gdy�  jasno im���J�I�E�;�T�;�c�I�	� ��=�T�?�A�I� ��G�I�

g�  si�  spodziewa�, gdyby podchodzili do swych do�wiadcze�  z prawdzi­
wym klientem od niechcenia. Jednak wi�kszo� �  studentów, nawet ci, 
których wyst�pienia� ��T�I�M�N�;�c�S� ��J�I�>�>�;�H�?� ��J�L�T�?�T s�dziego drobiazgowej anali­
zie, uznali to do�wiadczenie za korzystne; przynajmniej pokornie dowie­
dzieli si� , � e maj�  do przej�cia� ��>�c�O�A�  drog�  zanim osi�gn�  poziom wyma­
gany przez jednego s�dziego. 

110 



Sprawa Teresy O'Brian: symulacja przeznaczona dla poradni prawnych.. 

VI. e gry a potrzeby 
h i 

S�dzimy, � e przedstawion�  symulacj�  mo� e dostosowa�  na u�ytek 
poradni prawnych zajmuj�cych si�  przemoc�  w rodzinie gdziekolwiek si� 
one znajduj�. Poniewa�  jednak prawo w innych krajach rozwija si�  w ró� ­
ny sposób trzeba b�dzie dokona�  pewnych oczywistych zmian.� ��,�L�T�S�E�c�;�>�I�

�Q�I�	 je�l i prawo lokalne zabrania osobom nieletnim wyst�powanie 
0 ochron�  s�dow�  lub je�l i przemoc w zwi�zkach nastolatków nie stano­
wi powa�nego problemu w danej� ��M�J�I�c�?�=�T�H�I�ci , Teresie mo�na spokojnie 
doda�  kilk a lat. Podobnie, je�l i bite kobiety nie maj�  dost�pu do cywil­
nych nakazów ochrony, Teresa mo�e ubiega�  si�  o opiek�  nad dzieckiem 
1 alimenty a kwestie te mog�  stanowi�  podstaw�  cz��c i symulacji dotycz�­
cych doradztwa, negocjacji i procesu. W pa�stwach o przewadze prawa 
cywilnego do symulacji mo�na wprowadzi�  role i praktyki s�dziów i praw­
ników ró�ne od tych w pierwotnej symulacji. 

We wszystkich krajach przedstawiona symulacja mo� e równie� � ��M�c�O�

�y �  jako narz�dzie dyskusji, jak nale�y zmieni�  prawo w pa�stwach zaczy­
naj�cych wprowadza�  ochron�  dla bitych kobiet. Przygl�daj� c si�  ró�nym 
barierom, na jakie napotyka Teresa w ka�dym kraju, mo�e pomóc studen­
tom zaj�cie si�  kwesti�  reformy prawa w imieniu ofiar przemocy w rodzi­
nie. Wykorzystuj�c Teres�  do wykazania potrzeby wydawania nakazów 
ochrony, rozwa�enia kwestii przemocy w decyzjach dotycz�cych opieki 
nad dzieckiem i odwiedzin, a nawet �cigania karnego osób dopuszczaj�­
cych si�  przemocy w rodzinie mo�e zach�ca�  studentów z poradni do pod­
j�ci a� ��Q�S�M�C�c�E�W�Q� ��F�?�A�C�M�F�;�=�S�D�H�S�=�B�	� ��A�>�S� ��H�C�?� ��C�M�N�H�C�?�D�?� ��J�L�;�Q�I zezwalaj�ce studen­
tom na bezpo�rednie �wiadczenie� ��O�M�c�O�A� ��H�;� ��L�T�?�=�T� ��I�@�C�;�L� ��J�L�T�?�G�I�=�S� �
�Q� ��L�I�>�T�C�H�C�?��� ��&�?�>�H�;�E� ��H�;�Q�?�N� ��Q� ��N�;�E�C�=�B� ��M�S�N�O�;�=�D�;�=�B� ��M�N�O�>�?�H�=�C zdobywaj�  cenne 
do�wiadczenie przeprowadzaj�c wywiady z Teres�  oraz udzielaj�c jej po­
rad prawnych i pomagaj�c okre�li �  dost�pne opcje prawne, nawet je�l i 
ró�ni �  si�  od tych dost�pnych w Dystrykcie Kolumbii. 

i 

Czy Teresa wywalczy nakaz ochrony? Czy Robert wst�pi do woj­
ska? Ostatecznie, niezale�nie od zaanga�owania studentów w spraw�  tych 
dwóch osób, nie ma to znaczenia. Dla celów naszej poradni liczy si�  to, � e 
studenci korzystaj�  z opowie�ci Teresy nabywaj�c umiej�tno�ci , których 
b�d �  potrzebowa�  by� ��M�c�O�y �  swym prawdziwym klientom,� ��M�c�O�y �  dobrze. 
�wiczeni e na� ��J�L�T�S�E�c�;�>�T�C�?� ��0�?�L�?�M�S� ��>�;�D�?� ��C�G mo�liwo� � � ��J�I �J�?�c�H�C�;�H�C�;� ��<�c�dów , 
których nie chc� � ��J�I�J�?�c�H�C� � ��M�c�O�� c prawdziwym klientom, sprawdzenia 
swych umiej�tno�ci w zakresie przeprowadzania wywiadu i udzielania po­
rad, nauczenia si�  przedmiotowego prawa oraz przemy�lenia teorii doty-

ì í í
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�=�T�;�=�S�=�B� ��M�c�Oî ï y prawniczej zorientowanej na klienta i umocnienia klienta 
wprowadzane na naszych ð ñ ò ó ô õ ñ ô ö . 

Na���Q�S�>�T�C�;�c�;�=�B���J�L�;�Q�;���Q��� 1 � /�� ���Q�S�E�I�L�T�S�M�N�;�H�C�?���M�S�G�O�F�;�=�D�C���C���A�C�?�L���L�I�T�J�C�

�M�;�H�S�=�B� ��H�;� ��L�I�F�?���Q� ��E�M�T�N�;�c�=�?�H�C�O� ��J�L�;�Q�H�C�E�W�Q���M�N�;�c�I sió  szeroko ÷ ø ð ù ò ó ú e jako 
cenna metoda edukacyjna. Kiedyû  symulacje ü ù ý ú ó ÷ þ ü ñ �c�S���J�L�T�?�>�?���Q�M�T�S�M�N�

�E�C�G���Q���J�L�I�A�L�;�G�;�=�B���J�I�L�;�>�H�C�	���D�?�>�H�;�E���I�<�?�=�H�C�?���M�N�I�M�O�D�? sió  je coraz ô ð ó û ô õ ÿ j na 
ró�nego rodzaju kursach, prowadzonych na� ��Q�S�>�T�C�;�c�;�=�B� ��J�L�;�Q�;��� ���� ��) �; �G�S��
nadziej�, � e ten� ��;�L�N�S�E�O�c zach�ci nauczycieli do eksperymentowania z t� 
fascynuj�c�  i dynamiczn�  metod�  edukacyjn�. Zapraszamy i zach�camy 
ich, by modyfikowali i dokonywali weryfikowali omówione tu symulacje, 
jak te�  eksperymentowali wykorzystuj�c je na swych zaj�ciach. Czekamy 
na sugestie i informacj�  zwrotn�  dotycz�c�  wzbogacenia symulacji dla do­
bra studentów i� ��Q�S�>�T�C�;�c�W�Q� ��J�L�;�Q�;��� ���� �

�8�J�=�
��� ��…�†�
��� ��.�C�D�G�D�K� ��%�
� ��1�>�C�M�Y�B��� ��2�C�@� ��1�@�M�K�@�I�O� ��1�O�M�D�F�@�N��� ��1�D�H�P�G�<�O�D�J�I� ��D�I� ��<� ��*�<�M�B�@� ��$�D�M�N�O���7�@�<�M� ��!�G�<�N�N��� �
�&��� ��J�A���*�@�B�<�G� ��#�?�
��� 	 � 	��� ���� ��	� ����U�<�R�D�@�M�<���J�H�Z�R�D�@�I�D�@���R�T�F�J�M�U�T�N�O�<�I�D�<���N�T�H�P�G�<�>�E�D� ��I�<� ��F�P�M�N�D�@���U���K�J��

s � � � � � � � � a  ���	�
� o dla � 
 � 
 � o pierwszego roku oraz ����
 s�
� � a do ���� h� ��<�M�O�T�F�P�d�Z�R� �
�I�O�
� ��R�T�F�J�M�U�T�N�O�<�I�D�<� ��N�T�H�P�G�<�>�E�D� ��R� ��I�<�P�>�U�<�I�D�P� ��R� ��U�<�F�M�@�N�D�@��� ��K�M�<�R�<� ��<�?�H�D�I�D�N�O�M�<�>�T�E�I�@�B�J��� ��K�M�<�R�<� �
�P�H�Z�R��� ��K�M�<�R�<� ��F�J�I�N�O�T�O�P�>�T�E�I�@�B�J��� ��K�M�<�R�<� ��P�K�<�?�d�J�  � , � � s � � � � � � � � a  ���	�
�� , spraw przed-
procesowych, ustawodawstwa, procesu ���������� a sprawy przez ������� a i ����������� ) 

N�!" e adresy poczty #$#%&'()*+")#, : Leigh -( ( ./� ' % : $ 0( ( ./� '%1/ *).!2' *)03+(/ ; Ca­
t45678 e 9 : 57 8 : ;: 578<:=>? @A=? 5B A . 

112 



Catherine Klein 

D E C O N S T R U C T I N G T E R E S A C D E F G H I : A R O L E 
P L A Y F O R J C K H L M G C V I O L E N C E C L I N I C S 

Teresa O'Brien is a seventeen year-old single mother of a two-year old 
boy, Jordan. She is pregnant with her second child. Teresa, a high school student, 
has been dating Robert Jones for the last three years. Over the course of their 
relationship, Robert has been verbally, emotionally and physically abusive, culmi­
nating in a recent incident during which he threatened to kil l Teresa and her 
unborn child and shoved her in the stomach. Teresa's parents are not interested 
in helping her resolve her problems with Robert. Her friends have suggested that 
she seek legal assistance. 

For months, Teresa has been a central preo ccupation of our law school 
clinic's seminar component. She is the main character in a role play that we devel­
oped for the Families and the Law Clinic at the Columbus School of Law, 
Catholic University of America, which represents victims of domestic violence in 
restraining order cases and other ancillary matters, including custody and divorce 
proceedings. In a case of lif e imitating art, one of the clinic's real clients this year 
bore a striking resemblance to Teresa, and our students' understanding of her 
plight was enhanced by their intensive experience with their hypothetical client, 
Teresa. 

In role plays (also known as simulations), students are assigned to act out 
legal situations. Students are at different times asked to be lawyers, clients, wit­
nesses, and/or judges. We find that role plays are one of the most effective tools 
for enabling students to develop the client interviewing, counseling, and trial 
advocacy skills that wil l prepare them to represent real clients through the clinic.1 

Through simulation, students confront issues ranging from client trust-building to 
witness recalcitrance to judicial impatience within the confines of a supportive 
learning environment. Moreover, through role plays, clients as real people are 
introduced, perhaps for the first time, into the law students' experience.2 

One of the principal benefits of using role plays involves their flexibility . 
A teacher can create situations that are simple or complex, that involve important 

1
O P P  Shalleck, Theory and Experience in Constructing the Relationship Between Lawyer and 
Client: Representing Women Who Have Been Abused, 64 QRSS . L. TRU . 1048-49 (1997). 

2 On  the VWXYnZ e of Z[\Yn] s f^_ m law school `\XZaXX\_nX , see b n n  Shalleck, Constmctions of 
the Client Within Legal Education, 45 cdeg . L. hij . 1731 (1993). 
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issue s no t alway s raise d in individua l cases loads . Moreover , rol e play s giv e the 

teache r contro l ove r timin g and sequencin g of studen t learning , and permi t the 

clas s to have a commo n share d experience , creatin g mor e continuit y and sens e of 

commo n enterprise . In ou r clinic , the simulation s take plac e in clas s althoug h 

a teache r easil y coul d structur e ou t of clas s simulation s if clas s tim e were limited . 

Moreover , ou r student s are expecte d to take par t in the critiqu e and discussio n 

that follow s every simulation , reflectin g ou r goa l of clini c student s becomin g mor e 

active , self-directe d learners . 

Thi s semester , ou r student s met Teres a fo r the firs t time , interviewe d her 

wit h an eye towar d findin g lega l remedie s fo r her plight , and counsele d her on 

thos e remedies . Late r in the semester , student s were divide d int o two groups , rep ­

resentin g eithe r Teres a or her boyfrien d Robert . Th e student s the n attempte d to 

negotiat e a settlemen t wit h opposin g counse l and ultimatel y trie d thei r cases 

befor e a judicia l officer . Throughou t the semester , Teresa' s stor y serve d as 

a touchston e fo r the experience s that ou r student s were havin g as they represent ­

ed thei r firs t liv e client s and allowe d the m to proces s experience s and informatio n 

as it relate d to bot h thei r real client s and to thei r simulate d client , Teresa . 

In thi s article , we wil l presen t and examin e the rol e pla y that we have use d 

wit h ou r students . We wil l provid e the actua l text of the rol e play , wit h an explana ­

tor y narrativ e abou t how we integrate d the rol e pla y int o ou r classroo m compo ­

nent . We wil l outlin e the readin g assignment s and pre-clas s preparatio n that we 

require . (We have provide d ou r complet e semeste r syllabu s as Appendi x A. ) 

Finally , we wil l sugges t ways that thi s rol e play can be adapte d fo r clinica l pro ­

gram s in othe r countrie s wit h othe r lega l systems . 

I . The l t w 

A. The Text of the Role Play 
In ou r secon d clas s of the semester , ou r student s are introduce d to Teres a 

O'Brie n fo r the firs t time . Teres a was playe d by on e of ou r students , wh o receive d 

the followin g instruction s severa l days befor e the actua l class . She was tol d not to 

shar e thi s informatio n wit h her classmates . 

Attached is your k l m o p q r m u p v l p m o l w x v u p l m  sheet k l m u v p m p m g o v k u y v l back­

z { | } ~ d • | r  the role play • | r  the class o~  domestic € • | ‚ ƒ ~ „ e law … ~ d • ~ † ƒ { € • ƒ ‡ • ~ z . 

Please keep the ˆ ‰ Š ‹ Œ • Ž • ˆ ‹ ‰ • ‹ ‰ Š ˆ ‘ ’ ‰ • ˆ Ž l Š Œ ‹ m the other “ • ” ‘ ’ ‰ • “ . You wil l be 

• – – — ˜ ™ š g the role o›  Teresa œ • ž Ÿ ™   š . Tr y to get ™ š ¡ o the role. ¢     l ›Ÿ   e to make up 

£ ¤ ¥ ¦ r  details that you § ¨¨ l are © ¦ ¥ ª ¤ ª « ¨ ¥ t with your  character. 

¬ ­ ® ¯ ° ± ² ® ³ ° ´ l µ ® ¯ ­ ¶ · ´ ³ ° ­ ® ¯ ­ r  Teresa O'Brie ®

You are 17 years old. You have beȩ ¹ º » ¼ ¸ g ½ ¾ ¿ À Á t Â ¾ ¸ À Ã , 19 years old, Ä ¾ r 

the past three years. You have Å Æ e child with Ç Å È É Ê Ë , a soÆ Æ Ì Í É d Jorda Æ  (aged 

2), Î Ï d are Ð Ñ Ò Ó Ï Î Ï t with your Ô Ò Õ Ö Ï d child. × Ö Ø Ò Ñ t is the Ù Î Ú Û Ò r  oÙ  this child as 

well. You are Ü Ý Þ Þ ß à á â y â ã ä ã à g with your å Ý à t at 111 æ ß ä ß à á h Street, SE, 

ç è é ê ë ì í î ï ì , DC 28011, (202) 999-9999. Your ð ñ ò ó è ì ñ ì t ò ñ é ë ô ñ ì õ e is with your 

ö ÷ ø ù ú û s at 1611 Va ü  D ü r en Street, NW, Washington, D C . 28000, (202) 998-8808. 

Robert works for  a construction company and earns approximately $30,000 per 
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y e a r . H e d r o p p e d o u t o f C a r d o z o H i g h S c h o o l ; h o w e v e r , h e h a s e a r n e d h i s g e n e r ­
a l e q u i v a l e n c y d i p l o m a ( G E D ) . H e p l a n s t o e n t e r t h e m i l i t a r y i n t h e n e a r f u t u r e . 
A s a f a t h e r , R o b e r t h a s b e e n b a r e l y a d e q u a t e ; h e c o m e s a r o u n d t o s e e J o r d a n 
t w i c e o r t h r e e t i m e s a w e e k a n d o c c a s i o n a l l y b u y s d i s p o s a b l e d i a p e r s a n d c l o t h e s 
f o r t h e c h i l d . Y o u a r e s t i l l i n s c h o o l , t r y i n g t o f i n i s h y o u r h i g h s c h o o l d e g r e e . Y o u 
a r e a j u n i o r a t C a r d o z o H i g h S c h o o l . Y o u p a y $ 1 5 w e e k l y f o r J o r d a n ' s d a y c a r e , 
w h i c h i s l o c a t e d a t C a r d o z o . 

R o b e r t h a s a b u s e d y o u o n m a n y o c c a s i o n s i n y o u r t h r e e y e a r r e l a t i o n s h i p . 
H e s t a r t e d w i t h v e r b a l a b u s e , w h i c h e s c a l a t e d i n t o p h y s i c a l a b u s e a n d t h r e a t s o f 
a b u s e o v e r t i m e . H e i s e x t r e m e l y j e a l o u s a n d p o s s e s s i v e , t e l l i n g y o u w h a t c l o t h e s 
y o u c a n w e a r a n d d e s t r o y i n g t h e c l o t h i n g t h a t h e d o e s n ' t l i k e . H e h a s s t o l e n y o u r 
p a g e r t o m o n i t o r y o u r p h o n e c a l l s . H e a c c u s e s y o u o f l o o k i n g a t o t h e r b o y s a n d 
h a s f o r b i d d e n y o u t o c o n t i n u e f r i e n d s h i p s w i t h s o m e o f t h e b o y s y o u h a v e k n o w n 
a l l y o u r l i f e . O n s e v e r a l o c c a s i o n s , h e h a s s l a p p e d y o u a c r o s s t h e f a c e w h e n h e 
t h i n k s y o u h a v e g o t t e n a n " a t t i t u d e . "  H e ' s a l s o t h r e a t e n e d t o h a r m y o u a n d m e m ­
b e r s o f y o u r f a m i l y i f h e s e e s y o u w i t h a n o t h e r m a n . S h o r t l y a f t e r J o r d a n w a s 
b o r n , R o b e r t w e n t o n a r a m p a g e w h e n h e s a w t h a t y o u r f r i e n d s h a d b o u g h t t h i n g s 
f o r t h e c h i l d . H e k i c k e d o v e r t h e b a b y ' s c r i b a n d d e s t r o y e d i t , t o r e t h e b a b y ' s 
c l o t h e s a n d s m a s h e d t h e b a b y m o n i t o r a g a i n s t t h e w a l l . R o b e r t t h r e a t e n e d t o t a k e 
J o r d a n a w a y f r o m y o u i f h e e v e r c a u g h t y o u t a k i n g t h i n g s f o r h i s s o n f r o m o t h e r 
p e o p l e a g a i n . A f t e r t h e s e i n c i d e n t s , R o b e r t a l w a y s a p o l o g i z e d a n d t o l d y o u i t 
w o u l d n e v e r h a p p e n a g a i n , t h a t h e l o v e d y o u a n d c o u l d n o t l i v e w i t h o u t y o u . O n 
o c c a s i o n , y o u h a v e d e f e n d e d y o u r s e l f d u r i n g t h e s e a l t e r c a t i o n s , b u t y o u h a v e n e v e r 
h i t R o b e r t f i r s t . Y o u h a v e n e v e r c a l l e d t h e p o l i c e o r g o n e t o t h e d o c t o r a f t e r 
a " f i g h t . " 

T h e l a t e s t i n c i d e n t h a s c a u s e d y o u t o f l e e f r o m y o u r p a r e n t s ? h o u s e a n d 
g o i n t o h i d i n g a t y o u r a u n t ' s . I w o d a y s a g o , y o u t o l d R o b e r t t h a t y o u w e r e p r e g ­
n a n t a g a i n . R o b e r t i m m e d i a t e l y b e c a m e e n r a g e d , s c r e a m i n g a b o u t h o w t h i s 
n e w c h i l d c o u l d k e e p h i m f r o m g o i n g i n t o t h e m i l i t a r y . H e t o l d y o u t o h a v e a n 
a b o r t i o n , a n d y o u r e f u s e d . H e t h e n p u s h e d y o u i n t h e s t o m a c h a n d t h r e a t e n e d 
t h a t h e w o u l d k i l l b o t h y o u a n d t h e b a b y i f y o u d i d n ' t h a v e a n a b o r t i o n . Y o u r 
p a r e n t s c a m e i n t o t h e h o u s e , s a w y o u c r y i n g a n d o r d e r e d R o b e r t t o l e a v e . A f t e r 
R o b e r t l e f t a n d y o u t o l d y o u r p a r e n t s t h e s t o r y , t h e y s e n t y o u a n d J o r d a n t o s t a y 
w i t h y o u r a u n t . Y o u w o u l d l i k e t o r e t u r n t o y o u r h o m e a n d g o b a c k t o s c h o o l , 
b u t y o u r f r i e n d s t e l l y o u t h a t R o b e r t h a s b e e n h a n g i n g a r o u n d t h e s c h o o l l o o k ­
i n g f o r y o u . 

Y o u a r e a n g r y t h a t R o b e r t w o u l d t h r e a t e n y o u r u n b o r n c h i l d a n d b e l i e v e 
t h a t t h i s t i m e h e h a s g o n e t o o f a r . Y o u a r e a l s o a s t r o n g p e r s o n w h o d o e s n o t l i k e 
t o f e e l f e a r o r a d m i t t o f e e l i n g f e a r . Y o u t e n d t o s a y t h a t y o u a n d h e h a d " f i g h t s " 
a n d " a r g u m e n t s "  o r t h a t h e " h a r a s s e s "  y o u . Y o u a r e s l o w t o c a l l i t " v i o l e n c e "  o r 
" b e a t i n g s . "  Y o u t h i n k R o b e r t a l w a y s w a n t s t o b e i n c o n t r o l a n d i s j e a l o u s o f y o u r 
f r i e n d s h i p s w i t h o t h e r b o y s . 

Y o u a r e a v e r y p r o u d a n d p r i v a t e p e r s o n . Y o u a r e e m b a r r a s s e d a b o u t h a v ­
i n g t o g o t o a l e g a l c l i n i c a n d a r e u n s u r e a b o u t w h a t a l e g a l c l i n i c c a n a c t u a l l y d o 
f o r y o u i n t h i s s i t u a t i o n . Y o u w a n t t o b e a b l e t o r e t u r n t o y o u r h o m e a n d t o s c h o o l 
a n d t o m a k e s u r e t h a t y o u a n d J o r d a n a n d y o u r u n b o r n c h i l d a r e s a f e . Y o u r p a r ­
e n t s a r e t o o b u s y w o r k i n g t o ge t i n v o l v e d a n d d o n ' t h a v e t h e m o n e y t o ge t 
a l a w y e r . A f r i e n d t o l d y o u a b o u t C a t h o l i c U n i v e r s i t y ' s f r e e l e g a l c l i n i c , a n d y o u 
d e c i d e d t o c o m e . 
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Deconstnicling Teresa O 'Brien: a Role Play for Domestic Violence Clinics 

prior UVWUXYUZ[ e with domestic \Y]^UZ[U . EveZ  those _`abUZ` s who have prior  per­
_]Z c l exposure ] d `U Z  lack a critical perspective. Domestic \Y]^UZ[ e is a complex, 

ma^`Yh dc [U`U d
c Z d ] d `U Z iUjY^bUXYZ g problem. k`abUZ` s must be lZ]j^UbnU c i^ e 

c Z d Z]ZoabnmUZ` c l about the issues iZ  order  to be U dd U[`Y\ e lawyers
d ] r  real 

domestic \Y]^UZ[ e [ŶUZ`_ . k`abUZ` s emerge d X] m this class with aZ UZ pc Z[U d 
aZbUX_` c ZbYZ g o

d
 how battered womeZ  are systematically disempowered

c Z d why 
they q b]Z r t just leave." t Xa_̀X c `U d with [^YUZ` s who do Z] t retur Z `U^UW p ]Z e calls 
or  who choose to retur Z  to their  abusive

p a_i c Zb s or W c X`ZUX_ , _`abUZ` s will 
XU

d
^U[ t oZ  these buZ

c
mY[ s throughout the semester  to help aZbUX_`

c
Z d

c
Z d 

explaiZ  their [ŶUZ`_ ' c
[`Y]Z s c

Z d to work through their  owZ XU
c

[`Y]Z s to their 
vwxz{|} . 

The role play d
]X[U s the _`abUZ` s to []Z

d
X]Z t a ZamiU r  od  the issues we 

discuss iZ  the
d

YX_ t class.
t

YX_ ` , the role play XUYZ
d

]X[U s the Z]`Y] Z  that domestic 
\ Y]^UZ[ e is more thaZ  simply physical abuse visited upoZ  the victim. ~]iUX`

r
s jeal­

ousy, which leads to threats c
Z d []mm

c
Zb s Z] t to see male d

XYUZb_ , is a d
]X m od

Um]`Y]Z
c
l abuse. Similarly , his destructioZ  o

d
 Teresa's [^]`

p
YZ g

c
Z d the baby's 

crib, [^]`
p

YZ g c
Z d m]ZY`]X , while Z] t physically abusive, are acts bU_YnZU d to 

YZ`YmYb
c

` e Teresa, to cause her
d

U
c
r

d
] r  her _

cd
U`u . 

kU[]Zb^u , the role play provides aZ  example od  the cycle od
\Y]^UZ[U . The 

cycle o
d

\Y]^UZ[ e was []Z[UY\U d by Dr . •U Z]X e Walker  as a mU
c

Z s o
d

aZbUX_`
c

Zb ­
YZ g the buZ

c
mY[ s od  a i

c
``UXYZ g XÛ

c
Ỳ]Z_

p
YW

€

5 The cycle []Z_Y_` s od  three phases. 
•a X YZ g the

q
`UZ_Y] Z iaY^bYZ g phase,"  aZ  air  o

d p
UYn

p
`UZU d

c
ZVYU` y characterizes 

the XU^
c

`Y]Z_
p

YW . The victim
d

UU^ s as though she is j
c

^lYZ g oZ  eggshells; the bat­
terer  is YZ[XU

c
_YZn^ y moody, irritabl e c

Z d agitated. The _U[]Z d or  "acute phase"  is 
marked by the explosioZ  o

d
 the iaY^bYZ g `UZ_Y] Z

c
Z d YZ\]^\U s actual abuse, 

whether  it be physical, verbal or U m]`Y]Z
c

^ . t
YZ

c
^^ u , baXYZ g the qp

]ZUum]] Z

phase,"  the batterer  is XUm]X_U
d

a^ , WX]mY_YZ g that he will ZU\U r  act \Y]^UZ`^ y agaiZ
c

Z d that he will [
pc

ZnU . The victim may d
UU l c

ZnUX , love, []Z
d

a_Y]Z , or c
Z y com­

iYZ
c

`Y] Z `
p

UXU]
d . WheZ  the victim believes the batterer's promises c

Z d chooses to 
stay iZ  the XU^

c
`Y]Z_

p
YW , the cycle iUnYZ s

c
n

c
YZ . The role play does Z] t describe the 

`UZ_Y] Z iaY^bYZ g stage. However, it provides several examples od  the acute phase, 
the most WX]mYZUZ t iUYZ g ~]iUX`

r
s rage wheZ  Teresa tells him that she is preg­

Z
c

Z t ]Z[ e
c

n
c

YZ , at which W]YZ t ~]iUX t both `
p

XU
c

`UZ s
c

Z d physically assaults 
Teresa. The role play also illustrates the p

]ZUum]] Z  phase od  the cycle od  vio­
^UZ[U . ‚

d
`U r  a i

c
``UXYZ g YZ[YbUZ` , ~]iUX t always apologizes, pledges his love

c
Z d 

promises ZU\U r  to harm Teresa c
n

c
YZ . 

Third , the [UZ`X
c

^Y` y od  power c
Z d []Z`X] l iZ  aZ  abusive XU^

c
`Y]Z_

p
Y p is 

aZbUX_[]XUb . The theory o
d
 power

c
Z d []Z`X] l holds that domestic \Y]^UZ[ e is Z] t 

caused by
c

ZnUX , or  stress, or  drug or  alcohol abuse, but rather  by the ZUU d to m
c

YZ ­
tai Z  power c

Z d []Z`X] l over  the victim a_YZ g a variety od  tactics, YZ[^abYZ g U[]Z]m -

excerpts ƒ„… m articles o†  the ‡̂‰† ‰‡Š l ‹ŒŠ‡•‰† g methodology to help …„‰Œ†‹Š‹ e them to the 

‹ŒŠ‡•‰† g methods Š† d goals oƒ  the ‡̂‰†‰‡ . See, e.g., David Ž . •Š„ †• ‰•Œ„ , The Clinical 
Method of Legal Instruction: Its Theory and Implementation, 30 J. Legal Educ. 67, 71-79 
(1979); Willia m Quigley, Introduction to Clinical Teaching for the New Clinical Law 
Professor: A View from the First Floor, 28 Akro ‘  L. ’“” . 463, 471-76 (1995). 

5 See • Œ †… „ e E. Walker, The Battered Woman (1979); • Œ†…„ Œ  E. Walker, Terrifying Love 
(1989). See also, Susa†  Schecter, Women and Male Violence (1982). The cycle oƒ –‰…̂Œ†‡ e 
is ‡…
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…† , but †… t ˜
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ic abuse, isolation, verbal and emotional abuse, notions of male privilege, coercion 
and threats, and physical violence.6 Many of Robert's actions are designed to con­
trol Teresa's behavior: stealing her pager to monitor her calls, telling Teresa what 
clothing she can wear, threatening to take the child if Teresa accepts gifts from 
friends. By exercising control, Robert maintains his power over Teresa. Moreover, 
students see how domestic violence escalates over time through the role play. 
Robert begins by threatening and verbally abusing Teresa and destroying her prop­
erty, later graduating to threats to kil l and actual physical abuse. 

Finally, the victim's tendency to minimize or deny the abuse is a central 
component of the role play. Teresa never goes to the police or the doctor after 
a fight, even when pushed in the stomach during the early stages of pregnancy. 
She refers to the battering incidents as mutual fights or arguments, hesitating to 
label Robert as a "batterer" or herself as a "domestic violence victim."7 

Another significant goal of the role play is to prompt students to begin 
identifying the legal issues facing Teresa. Prior to enacting the role play, we lead 
a discussion on domestic violence law in the District of Columbia. Our students 
have been assigned to read the relevant statutes, court rules and case law in 
advance.8 After that discussion, the students should have the tools to spot the 
major legal issues facing Teresa as they conduct their simulated interview. In the 
short term, Teresa may opt to seek a restraining order (known as a Civil 
Protection Order or "CPO" in the District of Columbia.) In the long term, Teresa 
wil l have to think about filin g for permanent custody and child support, remedies 
available only on a temporary one-year basis in the context of the Civil Protection 
Order proceeding.9 

One complicating factor in the legal analysis is Teresa's age. At seventeen 
she is still a legal minor. Therefore, there is some question as to whether Teresa 
can fil e for a restraining order without the assistance of her parents or a legal rep­
resentative — either an attorney or a guardian ad litem.10 These concerns are of 
special interest to our clinic, which has long been involved in teen dating violence 
issues. Our students conduct teen dating violence workshops in the District of 
Columbia high schools each semester, engaging local high school students in 
a dialogue about what domestic abuse is, what the legal remedies are, and how to 
counsel friends who are abusers and/or victims. Moreover, we are especially com-

6 A copy oœ  the "Power •ž d Ÿ   ž ¡ ¢   l Wheel"  is £ž¤¥¦§¨ d i ž © ª ª̈ ž §£ x B. 
7 It is «¬ t ­«­®­¯ l °¬ r  wome«  to resist ±²̄³±´« g themselves as "battered."  See, e.g., bell 

hooks, Violence in Intimate Relationships, i µ ¶·¸¹ºµ g Back: ¶ »º µ ¹ º µ g ¼½¾º µº ¿ÀÁ¶ »ºµ ¹º µ g 
Black 84-91 (1989). 

8 D.C. Code Â Ã Ã . sectioÃ  16-1001 et ÄÅÆ . (West 1996). We have developed a writte Ã ÇÄÄÈÉÃ ­
ÊËÌ t oÌ  this material which ÍËÎÏÐÍË s ÑÒÏÓËÌÒ s to ÔÌÑÕË r  some very ÑÖË×ÐØÐ c ÎÏËÑÒÐÙÌ s 
about the law ÚÛ d to provide precise statutory ÜÝÞÚÞÝßÛ s àß r  their ÚÛáâãäá . We ask áÞåæãÛÞ s 
to çèé d ié  these èêêëìéíîéï s at the ðîìëééëé g oñ  class. This level oñ  out oñ  class prepara­
tio ò óòôõòöó s the class discussioò õò d ÷øùúûõüøýò . 

9 D.C. Code þ ÿ ÿ . sectioÿ  16-1005 (c) (West 1996)  �������� ÿ g the remedies available i ÿ

a protection  order). 
10 Guardians ad litem are �����	
� s who �
��


	 t the best �	�
�

� s of  the child as opposed 

to the child ������� , �� d �������� e are �� t ���������� y ���� d by the same ethical duties 
(such as ���!"#$�%"&'"% y &� d zealous ($)($*$�%&%"� �  o!  the �'"$�%+ s wishes) as a� &%%�(�$ y 

a,,-./01 d 2- r  the child. 
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mitted to providing representation to teen-aged victims of domestic violence. Our 
focus on representing teens is enabled by the District of Columbia Code's broad 
definition of domestic violence, which permits redress for violence in "dating 
relationships" and does not restrict who can fil e for assistance by age." Because 
the range of remedies provided under D.C. law is also quite broad, allowing the 
court to direct the respondent "to perform or refrain from other actions as may 
be appropriate to the effective resolution of the matter,"12 courts can fashion 
remedies attentive to the unique dilemmas of teen petitioners (for example, 
ordering the teen-aged respondent to transfer to a different school). 

Our third objective in the initial interview with Teresa is explicitly men­
tioned in the instructions for the role play. The students are to "think about how 
you wil l describe your role as a student attorney and your relationship with your 
supervisor." Examining both of these issues is critical in the clinical setting. The 
relationship between the student and the client is a complex one; the student is 
not quite an attorney but is vested with many of the powers of one under the 
District of Columbia's student practice rule.13 The student often feels inade­
quately prepared for her first interaction with her client, being fully aware of the 
amount of knowledge that she still lacks. This anxiety may be coupled with an 
intense desire for the client (and the supervisor) to perceive the student as com­
petent. The student as attorney is seeking connection with the client, but race, 
class and gender may separate her from her client and color how she explains her 
role as student attorney. The student may not have thought through the role at 
all, looking at the clinic as an opportunity for real client contact but not consid­
ering how she wil l react when sitting across from a real client. Many students have 
difficulty explaining that although they have not yet completed law school, they 
are permitted to represent the client in her case. Some clients are skeptical about 
being represented by someone without a degree.14 The role play is designed to 
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give the students an opportunity to explain for the first time what it means to be 
a student attorney in the context of the relationship with the client. 

The student is also specifically asked to think about explaining her rela­
tionship with her supervisor to the client. The goal is to have the student examine 
what her expectations of that relationship are and how those expectations impact 
upon the student's interaction with her client. The student practice rules in the 
District of Columbia require that the student have a qualified attorney's supervi­
sion throughout her representation of the client but do not specifically define 
"supervision."15 The supervisor, depending on the pedagogical stance of the clin­
ic, may have a great degree of contact with the client or may only interact mini­
mally with the client. The supervisor may or may not be present during initial 
client interviews.16 If the choice is made to have the supervisor present, how can 
the student explain the presence of this third person, whose very presence in some 
ways suggests that the student is not yet competent to practice law? How should 
the student react when the client asks the supervisor questions directly, rather 
than interacting with the student? How should the student expect the supervisor 
to react? The parameters of the student's relationship with the supervisor are 
constantly being defined and refined throughout the clinical interaction, but we 
want our students to be aware of the issues surrounding supervision from the 
inception of their relationships with their clients.17 

The final goal is by no means the least important: through this exercise, 
the students should begin to develop interviewing skills. Faced with a "proud and 
private" Teresa, who is embarrassed about seeking legal advice and unsure about 
what a lawyer can do for her, the students are tasked with unearthing the infor­
mation necessary to determine whether and how they can provide legal assistance 
to Teresa. Completing this task requires students to consider all of the factors dis­
cussed previously, as well as exercising the interviewing skills that they have been 
asked to read about prior to class.18 

Our clinic operates from a "client-centered" model.19 Students use the 
role play to develop the skills that client-centered interviewing stresses: open-
ended questions, empathetic and nonjudgmental listening, and sensitive follow-
up probing. In Teresa, they encounter what Binder, Bergman, and Price refer to 
as the "difficult " client.20 We prefer to think of Teresa as a client who is reluctant 
to discuss the intimate details of her relationship with Robert and unsure about 

15 District oP  Columbia Court oP  Appeals QRS e 48(e) (supervisioT UVWRXUVYVTZ[\ . 
16 Some Chavki ]  article (1 ^ _ ` ] ` b c l L. deg . 199). 
17

hi r  a discussioj  ok  the complexities ok lmopqrsl sij , see, e.g., Quig\ey, suprajit e 4; u v w sj a 
xyz{ , Evolutionary Supervision, 2 | } y ~ y • a 243 (2000); € ~ ~  Shalleck, Clinical Contexts: 
Theory and Practice in Law and Supervision, 21 • ‚ ƒ ‚ „ . …†‡ . L . ˆ‰ d Soc. Š‹Œ•Ž e 109 

(1994); Peter  T. • •‘‘ ’c] , Clinical Course Design and the Supervisory Process, Ariz . St. 

L. “”• . 277 (1982) (check cite); Peter  T – — ˜ ˜ ™š › , The Stages õ  the œ • ž› žŸ š l Supervisory 
 ¡¢ £¤¥¦§̈© ¥ª , (1985). 

18
« ¬ r  this class, ­®¯°±²® s read a variety o³  materials o² ´²®±µ¶´±·´² g ´²¸¹¯°´² g º±²²± y 

• e»_ c] ¼ , Tria l ˆ‰ d Practice Skills i‰  a ½¾¿ÀÁÂÃ l 16-34, 230-248 (2Ä d Ed. 1994) ˆ‰ d David 
A. ÅÆÇÈÉÊ , Paul BergmaÇ ËÇ d SusaÇ  C. Price, Lawyers as ÌÍÎÇÏÉÐÍÊ s 69-81 (1991). 

19 See ÑÒÓÔÕÖ , ÑÕÖ×ØÙÓ , ÙÓ d Price, id.  at 16-23; Bastress &  Harbaugh, ÚÓÛÕÖÜÒÕÝÒÓ× , 
Þß àá âãäåá g æá d çãèßéåæéåß á  (check cite). 

2(1 Id. at 237-258. 
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what help a lawyer can provide her. Information gathering against that backdrop 
is a challenge. Students are uncomfortable asking for details that clearly cause the 
client pain or discomfort in disclosing and are often hesitant to press the client for 
greater detail after an open-ended question has provided an ambiguous or seem­
ingly incomplete response. Role playing the process of probing for what can be 
embarrassing and intensely personal information gives the students an opportu­
nity to confront their uneasiness prior to interacting with a live client. While stu­
dents' feelings of intrusion may never be completely quelled, they can be abated 
to an extent sufficient to allow them to become effective interviewers. Teresa's 
youth again comes into play here. Not only must the students obtain the infor­
mation, but they must also decode and comprehend the information as present­
ed in Teresa's voice. Finally, equally (if not more) importantly when working with 
battered women, the role play is designed to give students the opportunity to 
begin developing the ability to validate the client's experience through empathet-
ic listening without hampering the flow of information or becoming (or sounding) 
judgmental.21 

By the end of this class, our students have begun to discover the informa­
tion that they wil l need to represent Teresa. In the next class, they wil l use that 
information to prepare legal pleadings (court documents) on her behalf. 

II . , Process d s 

A. The Text oê  the ë ì í e Play 
In preparation for the third class, the clinic students are provided with this 

summary of their initial interview with Teresa in the form of a hypothetical mem­
orandum to the client's file. We have decided to provide the students with 
a model memorandum rather than having them prepare their own for several rea­
sons. First, giving students the memorandum helps to ensure that all of the stu­
dents are working with a uniform set of facts for the simulations that follow. 
Moreover, students rarely elicit and retain complete information from the first 
interview during the in-class simulation and given the constraints of time and 
structure, it is unlikely that even the best interviewers would bring out all of the 
information needed for future assignments. We also provide a model memoran­
dum in order to illustrate for our students the type of memo that they should pre­
pare for their case files after each significant client meeting. In fact, many of the 
students use this hypothetical memorandum as their template for live client mem­
oranda for the rest of the semester. 

M E M O R A N D U M T O T H E F I L E 

C l i e n t : T e r e s a O ' B r i e n 
S u b j e c t : I n i t i a l I n t e r v i e w 
D a t e : S e p t e m b e r 7 , 1 9 9 9 

Susaî  Schlechter, Empowering Interventions with Battered Women, i î ïðñòóô ñîó s õö r 
÷ø ùú û l Health üýþÿø   � þùû � s (1987). 
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1 . B a c k g r o u n d 

T e r e s a O ' B r i e n i s 1 7 y e a r s o l d a n d a f u l l t i m e h i g h s c h o o l s t u d e n t a t 
C a r d o z o H i g h S c h o o l . S h e i s s u p p o r t e d b y h e r p a r e n t s a n d h a s n o i n d e p e n d e n t 
s o u r c e o f i n c o m e . S h e h a s b e e n d a t i n g R o b e r t J o n e s f o r t h e p a s t t h r e e y e a r s . 

B o y f r i e n d — R o b e r t J o n e s , 19 . E m p l o y e d a s c o n s t r u c t i o n w o r k e r , m a k e s 
a p p r o x i m a t e l y $ 3 0 , 0 0 0 y e a r l y . D r o p p e d o u t o f h i g h s c h o o l , b u t h a s e a r n e d a G E D , 
t h e e q u i v a l e n t o f a h i g h s c h o o l d e g r e e . 

C h i l d r e n — O n e s o n , J o r d a n O ' B r i e n , a g e 2 . P r e g n a n t w i t h s e c o n d c h i l d . 
R o b e r t i s t h e f a t h e r o f b o t h . 

R o b e r t i s a b a r e l y a d e q u a t e f a t h e r ; h e v i s i t s J o r d a n t w i c e o r t h r e e t i m e s 
a w e e k , o c c a s i o n a l l y b u y s d i s p o s a b l e d i a p e r s a n d c l o t h e s f o r t h e c h i l d . T e r e s a , 
w i t h t h e h e l p o f h e r p a r e n t s , h a s b e e n t h e c h i l d ' s p r i m a r y c a r e t a k e r , c a r i n g f o r 
a l l o f t h e c h i l d ' s n e e d s ( p r e p a r i n g m e a l s , d o c t o r ' s v i s i t s , c l o t h e s p u r c h a s e a n d 
c a r e , o u t i n g s ) . W h e n T e r e s a i s . i n s c h o o l , J o r d a n i s i n a d a y c a r e l o c a t e d i n 
C a r d o z o H i g h S c h o o l f o r w h i c h s h e p a y s a s m a l l w e e k l y f e e ( $ 1 5 ) . I n a d d i t i o n , 
h e r m o t h e r o f t e n h e l p s c a r e f o r t h e c h i l d . 

T e r e s a ' s p a r e n t s a r e s u p p o r t i n g T e r e s a , b u t d i d n o t a c c o m p a n y T e r e s a t o 
t h e c l i n i c . T e r e s a s a y s t h e y a r e v e r y b u s y w i t h w o r k , a n d s h e w o u l d p r e f e r n o t t o 
i n v o l v e t h e m i n a n y c o u r t p r o c e e d i n g s i f p o s s i b l e . 

2 . C o n f l i c t c h e c k — d o n e / o k . 2 2 

3 . A d d r e s s : 
( C u r r e n t / T e m p o r a r y * ) 

( P e r m a n e n t ) 

4. Statement of Problem 
During most of their three year relationship, Robert has abused Teresa. It 

started with verbal abuse, calling her "bitch" and telling her she was stupid and 
worthless. At the same time. Robert is extremely jealous and possessive, telling 
Teresa what clothes she can wear and destroying what he doesn't like, stealing her 
pager to monitor her calls, and forbidding her to continue being friends with boys 
she has known throughout her life. The verbal abuse escalated to physical abuse 
in May 1997, while she was pregnant with Jordan, with slaps across the face and 
threats to kil l her and her family. Since May 1997, there have been one or two 
incidents of threats or physical abuse (usually slaps or punches) each month. 

On December 16, 1997, shortly after Jordan was born, Robert went on 
a rampage when he saw that Teresa's friends had bought things for the child. He 
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kicked over the baby's crib and destroyed it, tore the baby's clothes and smashed 
the baby monitor against the wall. Robert threatened to take Jordan away if he 
ever caught Teresa taking things for "his" son from other people again. 

The most serious incident occurred in June 1998, when Robert blackened 
Teresa?s eye with his fist during an argument over Teresa's clothing. 

Teresa was reluctant to describe the incidents as beatings or violence. She 
referred to them as "fights" and "arguments" or complained that Robert 
"harassed" her. Upon questioning her, it appears that she has never struck Robert, 
other than in an attempt to protect herself or to stop him from assaulting her. 

Most recent incident — On September 6, 1999, Teresa told Robert that 
she was pregnant again. Robert immediately became enraged, screaming about 
how this new child could keep him from enlisting in the military. He told Teresa 
to have an abortion; she refused. He then pushed her in the stomach and threat­
ened that he would kil l both Teresa and the baby if she didn't have an abortion. 
Her parents came into the house, saw her crying and ordered Robert to leave. 
Her parents then sent Teresa and Jordan to stay with her aunt, Debra Ross. 

Teresa has never sought medical help on any incident, including this one. 
We advised her to seek medical help as soon as possible in order to determine 
whether any damage was done to her or the unborn child in the incident. 

5. Client's statement of goals: 
Teresa wants to be able to safely return to her home and to school, to stop 

the violence and to get away from Robert in order to protect herself and her 
unborn child. She would also like Robert's financial help. Her friend, Denise 
Simmons, suggested that she get legal help and recommended our clinic. 

6. Legal issues: 
Is a Temporary Protection Order ("TPO") necessary? Civil Protection 

Order? What remedies are appropriate? Consider: prohibition against threats 
and assaults, stay away order, child support, custody, supervised visitation, 
domestic violence counseling, parenting classes. Any others under the catch-all 
provision of the statute? 

Authority to represent Teresa, who at 17 is a legal minor: Teresa would 
like us to represent her and understands that we need to obtain the court's per­
mission because she is a minor. We need to prepare a motion requesting appoint­
ment as her legal representative. 

7. Status: 
Teresa expects to hear from us later today about whether we can go to 

court with her tomorrow to help her obtain a Temporary Protection Order. She 
indicated that she would like the court order to include a provision that Robert 
stay away from her school, temporary custody of Jordan, and child support. She 
would also like Robert to be ordered to participate in domestic violence counsel­
ing and parenting skills classes before he gets any visitation. 

8. Impression: 
Teresa is a proud and private person and can seem to have an "edge." She 

is embarrassed about having to seek outside help to solve her problems. She 
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seems very alone, since her parents have not come with her to help her resolve 
this matter. She says she's through with Robert, but she has returned to him after 
other incidents in the past. 

B. The Context for the Role Play 
In this class, our students arc introduced to the process of drafting the 

legal documents ("pleadings") needed to begin a protection order case: in our 
simulation a Petition and Affidavit for Civil Protection Order, a Temporary 
Protection Order, and a Motion to Appoint a Guardian Ad Litem (or Attorney). 
Although wc provide the students with the necessary preprinted court forms and 
with sample pleadings from another protection order case, the students still have 
a difficult time with this assignment. In part, their difficulty stems from separat­
ing legally relevant details from compelling, but not actionable, ones; Teresa may 
have strong feelings about being called a bitch, stupid and worthless, but the stu­
dents need to evaluate whether those insults constitute grounds for the issuance 
of a civil protection order under the relevant statute.23 Is stealing a pager or 
destroying a child's crib an "intrafamily offense" under D.C. law?24 The students 
must think back to the substantive law presented in the second class and apply the 
facts of Teresa's case to that law to determine which incidents should appear in 
the pleadings and which wil l simply provide supporting detail during the client's 
oral testimony during court proceedings. The students are forced to confront the 
legal reality that many acts that they consider "domestic violence?" are in fact not 
recognized by District of Columbia law as such. Emotional abuse, which many of 
the students consider the most insidious form of violence, is not actionable; nei­
ther is the economic abuse or isolation that are such a potent ingredient in the 
dynamics of power and control. Jurisdiction and statute of limitations issues are 
also highlighted in this exercise.25 

In drafting their pleadings, the students must begin to think carefully 
about the way that they use language. Teresa described slaps and pushes; often 
students record this behavior as "the Respondent assaulted the Petitioner." 
Students learn that using conclusory terms like "assault" drain the petition of the 
details necessary to bring the case to life for the judicial officer and are therefore 
to be avoided when drafting pleadings. Students learn to avoid using words that 
unduly restrict the petitioner. If the student writes in the petitioner's pleadings 

23
& ' ; see D.C. Code ( ) ) . sectio)  16-1001(5) (West 1996) *+,-.).) g a) /.)012-23.4 y 

o556786 "  as "a 7  act 9:7;8<=>? e as a @A; B;7 = l o556786CD . Whil e @6AE=;7? y < =AB5:? , >6;7 g 
called FGHIJKFG g GLMN s without more OLGGP t be OJLHHFQFN d as a crime. 

24 Yes, see D.C. Code R S S . sectioS  22-3811 (West 1996) TUVWXUY ; D.C. Code R S S . sectioS  22-
403 (West 1996) (destruction  oZ  property). 

*  Jurisdictio [ \]^]\ s to the court's authority to hear  a particular  case. I [  the District ô
Columbia, the Superior  Court _`abcd s most civil `a d eghiha` l domestic jhk cdae e cases. 

l m r pq w cases, rqpqstuu y mp e of the parties must live ip  the District or mp e or  more acts 
ov  domestic wxyz{|} e must have occurred i |  DC. See D.C. Code ~ | | . sectio|  16-
1001 (5){B) (West 1996). I • €• •‚ ƒ‚ „ • , the court …€••†‡ s ‡•ˆ„‰Š‡‹‡• t €Šƒ‚„• s ˆ„ r  cases 

Œ•Ž••ŽŒ• g protectio‘  orders ’“”•”–—̃˜ y issued i™  other  states. See š › œ › • . (1994). The 
statute ož Ÿ ¡ ¢£¢ ¤¥¦ , or  time withi ¥  which the actio¥  must be brought, is two years i¥

a case §¨©ª«©§¨ g a ¬ª­®¨¯§ c or °®¯§¨ g ¬±«®§̄ª¨²³§´ . D.C. Code µ ¨ ¨ . sectiö  16-1003(d) 
(West 1996). 

124 



Deconstructing Teresa O'Brien: a Role Play for Domestic Violence Clinics 

that she was punched (which implies with a closed fist), but Teresa testifies that 
she was slapped (which implies with an open hand), her credibility can be 
impeached using the sworn statement of her petition and affidavit for a civil pro­
tection order. Similarly, students learn to use caution about including direct quo­
tations on the petition. If the petition quotes the respondent as saying, "I wil l kil l 
you and your baby if you don't shut up," but the client cannot actually recall exact­
ly what was said, the certainty of the quotation in the petition can again be used 
to impeach her. 

The students' case theory for Teresa's case should guide them in crafting 
their pleadings, and it is in this role play that they first encounter the critically 
important concept of "case theory." A case theory is a logical, persuasive story of 
"what really happened." Development of a case theory is a process that begins 
with the first contact with the client and continues to develop as the lawyer 
researches the law, engages in fact investigation and formal discovery, and con­
sults with his or her client. Trials are often described in large part as a contest to 
see which party's version of events the fact finder wil l accept as true, and which 
party's version of "what really happened" is more plausible.26 In this class we ask 
our students to do a deceptively simple exercised designed to clarify the concept 
of case theory. With respect to Teresa's case, we ask our students to complete the 
following sentence (in fifty words or less): "This is a case about...,"27 This 
prompts students to consider how the information that they have collected 
through the interview process supports or detracts from their case theory. 
Articulating a case theory helps students to narrow or enlarge the scope of the 
pleadings and the remedies requested, to determine which incidents should be 
included in the court documents and what information still needs to be gathered. 
It also forces students to think about how the case theory they craft may or may 
not correspond with their client's objectives or preferences. The student may 
want to present the client as the powerless (and therefore sympathetic) victim of 
domestic violence, while the client wants to focus on her strengths and her 
resilience. Working through these issues with the client is an important part of 
client-centered lawyering and one that students should confront sooner in their 
cases, rather than later, when the failure to agree on a case theory can complicate 
the case significantly.28 

Finally, the preparation/process/pleadings role play gives students their 
first opportunity to simulate a courtroom experience. Students are asked to pre­
pare for a hearing on Teresa's request for a Temporary Protection Order. In the 
District of Columbia, temporary protection order hearings are held ex parte 
before the judges in the Domestic Violence Unit of the Superior Court. The TPO 
is valid for 14 days, must be personally served on the Respondent accompanied 
by the CPO petition, and a hearing must be scheduled within the 14 day period 
on the underlying request for a Civil Protection Order. The various Superior 
Court judges conducting TPO hearings have very different styles. Some judges 
allow the students to conduct the questioning of the client. Others ignore the stu-

2 6 Thomas A. Mauet, Tria l ¶·¸¹º»¼½· s 466-469 (4l h Ed. 1996). 
27

¾¿ÀÀ y Miller , Give Them Back Their Lives: Recognizing Client Narrative in Case Theory, 93 
Mich . L. ÁÂÃ . 485 (1994). 

2 S See, e.g., Lucie White, ÄÅÆÇÈÉÊËÌÍÊÇË , Rhetorical Survival Skills, and Sunday Shoes: Notes 
on the Hearing of Mrs. G., 38 ÎÏÐÐÑÒ o L. ÓÔÕ . 1 (1990). 
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dents and seek the necessary information themselves by questioning the client 
directly. In the TPO hearing role plays, clinic faculty members serve as judges and 
present the students with a variety of styles in order to prepare them for whatev­
er judge they might encounter. Regardless of the judge's style, however, some ele­
ments of the hearing are relatively constant. Clients are asked (through counsel's 
questions or directly) to explain what brought them to the court for the emer­
gency order. In the TPO hearing, the judges are not typically interested in an 
extensive history of violence. They simply want information about the event that 
precipitated the client's appearance in court on this particular day. Working with 
the client to help her tell her story concisely but with sufficient detail to persuade 
the judge that an emergency order is necessary is one of the skills we develop 
through this role play. Moreover, the client is invariably asked, "Are you in fear 
of imminent danger of bodily harm (by the Respondent)?" which is the statutori­
ly required standard for the award of a temporary protection order.29 The role 
play helps ensure that students know to listen for this crucial question and to 
translate that information for the client so that the judge has the legal basis 
("good cause") to issue the temporary protection order. 

Learning to prepare a client for her courtroom appearance is a crucial 
skill for all clinic students, but it is especially important for students working with 
victims of domestic violence. Our clients often suffer from post-traumatic stress 
disorder ("PTSD") and other emotional trauma and the courtroom experience 
itself may replicate the experience of being battered. Part of our students' role is 
to protect the client from feeling further traumatized by her ordeal in the court­
room. 

From a trial advocacy perspective, the role play also gives the students 
their first opportunity to begin developing a lawyering style and to become more 
comfortable with speaking before a judge. More importantly, however, the role 
play is the first time the students wil l experience the sensation of representing 
another person. The significance of this development should be highlighted and 
discussed with students, who may acknowledge a fear of public speaking but 
should (and often do) fear failing their client more. Students begin to understand 
the gravity of what they have undertaken, in that another person's safety rests in 
part on the quality of their advocacy. But the experience should not be used mere­
ly to scare students; it should also be used to affirm for students that they can, in 
fact, be effective advocates for their clients, as they have shown in their perfor­
mance in the role play. 

After students have obtained a temporary protection order for Teresa, 
they continue to prepare her case in greater depth. The next step in the role play, 
then, is discussing with the client her alternatives, her preferences, her goals and 
her fears— in other words, engaging in client counseling. 

D.C. Code Ö × × . sectio×  16-1004(d) (West 19%); Superior  Court ØÙÚÛÜÝÞ×ßàáâáãäÚ y 
åæçèééêëìí s 7(a)(2). 
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III . Client Counseling 

A. The Text of the Role Play 
In addition to reading several articles about client counseling,30 our stu­

dents receive the following role play instructions prior to the next clinic class. 

C O U N S E L I N G R O L E P L A Y : T e r e s a O ' B r i e n 

D e s c r i p t i o n o f T a s k : 
P r e p a r e f o r a c o u n s e l i n g s e s s i o n w i t h y o u r c l i e n t , T e r e s a O ' B r i e n . W i t h 

y o u r a s s i s t a n c e , s h e h a s r e c e n t l y o b t a i n e d a T P O g r a n t i n g a n i n j u n c t i o n a g a i n s t 
t h r e a t s a n d p h y s i c a l a b u s e , t e m p o r a r y c u s t o d y a n d a s t a y a w a y o r d e r f r o m h e r 
p e r s o n , h o m e a n d s c h o o l . N o c h i l d s u p p o r t o r o t h e r f i n a n c i a l p a y m e n t s w e r e 
o r d e r e d i n t h e T P O . T h e h e a r i n g s e e k i n g a o n e - y e a r c i v i l p r o t e c t i o n o r d e r ( C P O ) 
i s s c h e d u l e d f o r n e x t w e e k . 

T e r e s a j u s t c a l l e d r e q u e s t i n g a m e e t i n g t o d i s c u s s h e r o p t i o n s a t t h i s p o i n t . 
T h i s m e e t i n g i s s c h e d u l e d f o r l a t e r t o d a y . S h e i s u n c e r t a i n a b o u t w h e t h e r o r n o t 
t o p r o c e e d w i t h t h e C P O a n d a b o u t w h a t r e m e d i e s a r e l i k e l y i f s h e d o e s p r o c e e d . 

T e r e s a i s f u r t h e r c o n c e r n e d b e c a u s e R o b e r t c a l l e d h e r l a s t n i g h t t o a p o l ­
o g i z e a n d t o l d h e r h e w o u l d g i v e h e r a n y t h i n g s h e w a n t s , i n c l u d i n g f u l l c u s t o d y 
o f J o r d a n a n d t h e b a b y a f t e r i t i s b o r n , i f s h e w o u l d d r o p t h e C P O . R o b e r t s a i d 
a C P O w o u l d b e d e v a s t a t i n g t o h i s f u t u r e p l a n s b e c a u s e h e s a i d h e w o u l d n o t b e 
p e r m i t t e d t o j o i n t h e m i l i t a r y i f t h e C P O i s g r a n t e d . R o b e r t b e g g e d T e r e s a t o s e e 
h i m , b u t s a i d t h a t h e w o u l d u n d e r s t a n d i f s h e d i d n ' t w a n t t o , a n d t h a t h e w o u l d 
l e a v e h e r a l o n e a s l o n g a s s h e w o u l d d r o p t h e c a s e . T e r e s a i s v e r y u p s e t a n d s e e m s 
u n c l e a r a b o u t w h a t s h e w a n t s a t t h i s p o i n t . 

M E T H O D : I n s t u c t i o n s 
D i v i d e u p i n t o f o u r g r o u p s a s a s s i g n e d . P l a n a n d p r e p a r e f o r y o u r c o u n ­

s e l i n g s e s s i o n w i t h T e r e s a O ' B r i e n . P l e a s e s p e n d t i m e p r e p a r i n g b e f o r e c l a s s . I n 
a d d i t i o n , w e w i l l g i v e e a c h g r o u p 1 0 m i n u t e s i n c l a s s t o c o l l a b o r a t e o n p l a n n i n g 
f o r t h e s e s s i o n . W e w i l l c o n d u c t t h e r o l e p l a y t o g e t h e r i n o n e g r o u p a t t h e e n d o f 
t h e 1 0 m i n u t e s . W e w i l l b e g i n w i t h G r o u p O n e a n d c o n t i n u e t h r o u g h G r o u p F o u r , 
a l l o w i n g a p p r o x i m a t e l y 1 0 m i n u t e s f o r e a c h g r o u p ' s p e r f o r m a n c e , f o l l o w e d b y 1 0 
m i n u t e s o f c r i t i q u e a n d d i s c u s s i o n . O n e o f o u r f o r m e r c l i e n t s w i l l b e p l a y i n g 
T e r e s a O ' B r i e n . 3 1 

50
îï r  our ðñòóô t ðïõôöóñòô g class, ö÷õøóô÷ s read the ùïññïúòô g materials: Bastress & 
Harbaugh, ûô÷óüýòóúòôþ , ÿïõôöóñòô g  ô d � óþï÷ò  ÷òô g 235-249 (1990); David A. � òôøó r  & 
Susaô

 C. Price, Legal
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g 192-210 (1977); Mary �
ô ô
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, 
Understanding Women 's Responses to Domestic Violence: A Redefinition of Battered Woman 
Syndrome, 21 �����	 a L. 
�� . 1191, 1215-1226 (1993). 
������ s also read materials about 

÷üó  ÷òô g batterers ùï r  this class. 
31 We have beeô  lucky to have ïô e où  our ùïü � ó r ðñòóô÷ö , a survivor  où  domestic ýòïñóôð e  ô d 

advocate �� r  battered ����� , play Teresa �� r  us. Her ���������� s to share her ������� s �� d 
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G r o u p 1 : ( D e s i g n a t e s e v e r a l s t u d e n t s ) 
F o c u s o n g r e e t i n g t h e c l i e n t and p r e p a r i n g t h e c l i e n t f o r t h e c o u n s e l i n g 

s e s s i o n . P l a n f o r " p r e p a r a t o r y s t a t e m e n t "  e x p l a i n i n g e x p e c t a t i o n s f o r t h e c l i e n t . 
F o c u s o n i d e n t i f y i n g a n d c l a r i f y i n g c l i e n t ' s o b j e c t i v e s . 

G r o u p 2: ( D e s i g n a t e s e v e r a l s t u d e n t s ) 
F o c u s o n g e n e r a t i n g a l t e r n a t i v e s : W h a t a r e t h e d i f f e r e n t w a y s t o a c h i e v e 

c l i e n t ' s o b j e c t i v e s ? 
- H o w t o g e n e r a t e a l t e r n a t i v e s 
- H o w t o ge t c l i e n t i n v o l v e d 
- A t t o r n e y / c l i e n t r e l a t i o n s h i p i s s u e s 
- U s e o p e n q u e s t i o n s 
- U s e q u e s t i o n i n g t e c h n i q u e s t h a t m o v e f r o m t h e g e n e r a l t o t h e s p e c i f i c t o 

e x p l o r e d e t a i l s 

G r o u p 3: ( D e s i g n a t e s e v e r a l s t u d e n t s ) 
F o c u s o n i d e n t i f y i n g c o n s e q u e n c e s o f e a c h a l t e r n a t i v e : 

- A d d r e s s l e g a l a n d n o n - l e g a l c o n s e q u e n c e s 
- P r e d i c t l i k e l i h o o d o f o c c u r r i n g 
- I d e n t i f y p r o s a n d c o n s 

G r o u p 4 : ( D e s i g n a t e s e v e r a l s t u d e n t s ) 
F o c u s o n d e c i s i o n m a k i n g : H o w c a n y o u a s s i s t T e r e s a O ' B r i e n i n w e i g h ­

i n g t h e a l t e r n a t i v e s a n d m a k i n g a n a c t i o n p l a n ? 
- B r i n g t o g e t h e r p r o s a n d c o n s 
- T h i n k a b o u t w a y s t o g i v e s t r u c t u r e ( w r i t t e n l i s t , s u m m a r y , l i s t o f g o a l s ) 
- W e i g h i n g o f i m m e a s u r a b l e s 
- W h a t i f l a w y e r i s a s k e d t o m a k e d e c i s i o n ? 

B. The " # $ % & ' t (# r  the ) # * e Play 
Teresa is confused and frightened. Robert has contacted her and is beg­

ging her to dismiss her law suit. What should she do? In our fifth class, lawyers 
and client meet to discuss her case. To highlight the different aspects of client 
counseling, the exercise divides the counseling session into four component parts. 
In each part, students are expected to have planned how they wil l approach their 
task, using the principles of client-centered counseling they have studied. 

In the first component, students greet the client and prepare her for the 
counseling session. Although this task seems fairly simple, setting the appropriate 
tone at the outset often dictates the flow of the rest of the session. Students must 
think through some basic, but crucial, choices. Do you address the client by her 
first name? Do you invite her to address you by your first name? Does Teresa's 
age change how you might otherwise make these decisions, and should it? Do you 
sit across from each other at a desk, or do you arrange the chairs in a more "egal­
itarian" setting? What kind of small talk do you make? How much of yourself do 
you reveal in that exchange? And finally, how do you turn the conversation from 
small talk to a discussion of the client's objectives? Al l of these choices have con­
sequences for the future of the attorney/client relationship and should be care­
fully scrutinized in the role play. 
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The first group is also tasked with making a "preparatory statement" explain­
ing the students' expectations of the client for the session. In the client-centered 
model, especially where one of the goals of the representation is empowerment of the 
client,32 students and clients must discuss and negotiate the terms of the partnership 
that wil l form the basis of their relationship. In our clinic, clients are not simply pas­
sive recipients of legal services. Instead, clients, as equal partners, have responsibili­
ties within the relationship: to articulate goals and objectives, to identify legal and 
non-legal means of reaching those goals, to consider the consequences of each 
option, to develop a case theory/narrative and collect evidence that supports that the­
ory. Clients may be unprepared for this mode of representation, assuming that they 
wil l simply hand their problem to the lawyer and be handed a solution in return. Some 
clients resent being told that they are expected to "work"; others believe that they are 
not qualified to perform the kinds of tasks that the students describe. The goal of the 
role play is to have the students think about how to explain the theory of client-cen­
tered lawyering and what that theory means in practice for our clients. 

Finally, the first group wil l help Teresa to identify and clarify her objectives. 
Too often, students (and lawyers) tend to skip this step, jumping from the client's 
presence in the office to the assumption that the client intends to engage the legal sys­
tem. Given the information that they have about her, students may assume that they 
know what Teresa wants: to obtain a restraining order, child support and custody of 
her child. But these are alternatives for meeting her objectives, not objectives in and 
of themselves. Teresa's objectives, for example, may be to stop the violence, to get 
Robert's attention so that he wil l take her concerns seriously, or to protect her chil­
dren. Determining her objectives requires probing the nature of her relationship with 
Robert, her desire to continue that relationship, her concerns about Robert's future 
with the military, her concerns for her children, her fear and/or mistrust of the legal 
system, her ambivalence about seeking a restraining order, and the myriad other fac­
tors that affect her decision. Only after the students work through these issues with 
Teresa can they come to some understanding as to what her objectives are. 

Issues of client autonomy pervade this role play. Given the students' ten­
dency to see the client's objectives in legal terms, the client may feel pressured to 
describe her objectives in these terms, and later, to accede to pursuing legal reme­
dies when other alternatives might better meet her needs. Throughout this role 
play, we focus on interacting with the client in a way that gives the client room to 
express her views, goals, and preferences without feeling unduly influenced by the 
students' often unstated, but usually apparent, desire to take a case to trial. 

The second group assists the client with generating alternatives—how can 
the students and client work together to achieve the client's objectives? Given 
that Teresa's stated objective is generally to protect herself and her children from 
further violence, the students must work with Teresa to "brainstorm" how that 
objective can be reached.33 But ensuring that Teresa is an equal partner in gener-

Bastress &  Harbaugh, +,-./01.21,3 , 456,7. 81, g 9, d :.35-1 9-15 ,  (1990); ; . / 9 8 d P. Lopez, 
R<=<>> ?@A s BCDE<F?GH : I G e JK ?LCG@M s VisioG  of  Progressive Law Practice (1992). 
NOPQSTUVO WQS g is a process XYTQZSY d to ZYSYOPU e creative V[UQVST . People work collabora­
tively to \]^]_`a e ideas without bcdg` _bc^ g them as misguided or  impractical as they go 

hijkl . The process allows people to play jm m  the ideas om  others but kj t to judge or  eval­
uate nopq l a later  stage. rstq oup vswqo g vxpy o  produces ovzy l uv{npqvo s that a more guard­
ed, |}|~•€•‚| l discussio}  would preclude. 
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ating alternatives is a challenge. Teresa is relatively young, upset, and unclear 
about what she wants. These factors make determining a course of action difficult 
for her. Moreover, other factors such as race, class and gender differences may 
make her reluctant to discuss alternatives with her student attorneys. Students 
must be sensitive to these issues and must determine the best approach for gen­
erating alternatives with Teresa. The preferred alternative within the role play wil l 
depend, of course, on the way that the client is played, but students should think 
through a number of options in trying to reach that alternative. Should they ask 
Teresa for her ideas first; present their ideas first; or engage in random brain­
storming with all participating. Within each approach, students should be sensi­
tive to the way in which they ask questions. Leading or directive questions may 
suggest to the client that the student favors a particular alternative, while open-
ended questions alone may not generate the level of detail needed to tease out 
the alternatives. At this point, the students' goal should not be to identify one 
alternative and consider all of its ramifications, but to generate a list of legal and 
non-legal alternatives from which Teresa can select.34 For students who are stuck 
within the "box" of legal remedies, this assignment is especially difficult. 

We ask the third group to identify the consequences of each alternative. 
Non-legal consequences are as important as legal ones for the purposes of this 
exercise. A restraining order may give Teresa the protection she seeks, but it may 
also alienate the father of her children permanently, a non-legal consequence 
requiring serious consideration. Students and client work together to determine 
the pros and cons of each alternative from the client's perspective. For example, 
seeking a CPO would give Teresa legal protection, but it might keep Robert out 
of the army, potentially decreasing his future earnings and her future child sup­
port. A privately negotiated contract or out of court agreement between the par­
ties would allow Robert to enter the military, but its enforceability in any mean­
ingful way is highly questionable.35 Finally, students are also asked to negotiate 
the question of how likely the consequences are to occur. They must consider 
whether they should answer this question at all, and what the substance of the 
answer might be, given their relative lack of experience. Students who are eager 
to conduct a trial in Teresa's case tend to oversell the likelihood of obtaining 
a civil protection order; again, this subtle manipulation must be identified and 
discussed. 

The fourth group focuses on working with Teresa to make a decision. This 
group assists Teresa in weighing the pros and cons, as well as any intangibles—emo­
tions, gut feelings. Lawyers are often uncomfortable with emotional issues and do 

ƒ„…†‡̂‰…Š‹† s ŠŒ†ˆ…Š•Š† d by our Ž…•Œ†ˆ… s Šˆ•„•Œ† d Ž††‘Šˆ g a ‡†Ž…‡‰Š̂Š̂ g order, †ˆ…†‡Š̂ g Šˆ… o 
a private ’“”•–—’ t –̃“™š›š• š” g œ“›•– t ž–“ m —ŸŸ— ¡•š” g Teresa, –•’“”’š¡š” g with œ “›•–• , 
¢£¤¥¦¤¤£§ g the problem with ¨©ª«¬ t without ­®¯£§ g legal ®¥­£©§ . °© r  a list o± ®²­«¬§®­£³«¤ , 
see ´ ˜ ˜•” µ š x C. 
I ”  the District ož  Columbia, ¶

š“¡—• š“” s ož  protectio”  orders are ˜ ”šŸ™—›¡ e through crim­

·¸¹ l º»̧¼½¾¿¼ , which carries a jail À½¸¼½¸º e oÁ  up to 6 ¾»̧¼ÂÀ , a Á·¸ e oÁ  $300 or  both. See 
D.C. Superior  Court ÃÄÅÆÇÈÉÊËÌÍÎÍÏÐÅ y ÑÌÒÓÆÆÔÐÊÕ s 7(c), 12(e). I Ê Í ÔÔÐËÐÒÊ , D.C. Code 

Ö × × . sectio×  16-1005(g) authorizes ØÙÚÛÜØÜÝ×Þ r ßàÞÚÜáâãÙÞ× s oä åÙÞæÝãÙÞ× s oä  protectio×

orders, çèéêëìíîï e by up to 180 days ié  jail , a ðêé e oð  $ 1000, or  both. A private ñòéóôíñ t or 

õö÷÷øöùöú t ûüýööùöú÷ , iú þÿú÷ýûõ÷ , is usually limited to a civil öú  ÿýþöùöú t actioú  ÿ r 

m��� y damages or ������� c �������m��	 . 
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not value factoring those feelings into a client's decision-making process. Especially 
in the domestic violence context, however, such immeasurable factors may pro­
foundly influence the client's decision-making. How the student reacts when the 
client says, "But I still love him," or "I don't want my children to grow up without 
a father," may have profound implications for the future of the attorney/client rela­
tionship. Students are forced to confront such emotional issues with our clients; 
introducing them to the intricacies of such conversations is one of our teaching goals. 

Thinking about how to structure the conversation is an important part of 
this group's task. Until now, students have had a relatively unconstrained conver­
sation with Teresa about objectives, alternatives, pros and cons. This group's task 
is to turn that conversation into a basis for decision-making. The group must look 
at this task from a logistical perspective (wil l charts, lists, or other visual aids assist 
the client in making her decision?) as well as a philosophical one. As noted earli­
er, students are asked to plan their counseling session prior to the class; part of 
that planning might include developing just such a visual aid. But creating that 
tool without the involvement of the client can be problematic; it could suggest 
that the lawyer does not really value the client's input and that the time spent in 
the session was wasted. How students explain their preparation and integrate it 
into the evolving conversation with the client is an important skill. 

Finally, students are faced with the dilemma of a client who cedes her deci­
sion-making authority to the lawyer. Because they have read Binder, Bergman and 
Price36, they are prepared for the possibility that the client may want the lawyer's 
personal opinion about what she should do and may ask the lawyer to decide for 
her. Teresa's youth and her uneasiness with the legal system make this scenario 
more likely. And for domestic violence victims, the dynamic of power and control 
is also at play. The client may not have had the opportunity to make decisions on 
her own for some time. The student risks assuming a controlling position similar 
to that of the client's batterer if she makes decisions for the client. Students must 
encourage the client to make her own decisions without having her feel as though 
the lawyer is disinterested or abandoning her. Confronting the client's frustration 
and even anger at the student's insistence that the client make her own choices is 
a useful skill to simulate. In the alternative, students need to learn to avoid the 
temptation of "taking control" of the case, with the client's acquiescence, by mak­
ing decisions that they believe are best for the client. 

Breaking the counseling session into these four parts is admittedly artifi­
cial. In a real counseling session, the client and the lawyer are likely to jump 
between articulating objectives, identifying alternatives and analyzing those alter­
natives, rather than methodically following these steps. For the purposes of sim­
ulation, however, this structure allows the students to see the various steps that 
they should be taking in counseling their clients and how each step builds on the 
last. Understanding the structure undergirding the counseling session wil l give 
the students the freedom to follow their real clients' leads without losing sight of 
the need to work through all of the steps in the counseling process. 

The students and Teresa have now worked together to determine her opti­
mal position and the alternatives for meeting her objectives. Next they meet 
Robert's lawyers and attempt to negotiate a settlement in the case. 

B
��
� , Bergma� �� d Price, supra ��� e 30, at 197-200. 
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IV.

A. The Text of the Role Play 
In preparation for our sixth class, our students are told: 

N e g o t i a t i o n : T e r e s a O ' B r i e n a n d R o b e r t J o n e s C a s e 
R e t u r n t o o u r o n g o i n g c a s e o f T e r e s a O ' B r i e n a n d R o b e r t J o n e s . T e r e s a 

O ' B r i e n i s s e e k i n g a C P O w h i c h w o u l d i n c l u d e , a m o n g o t h e r t h i n g s , t e m p o r a r y 
c u s t o d y o f h e r c h i l d J o r d a n a n d t e m p o r a r y c h i l d s u p p o r t . R o b e r t i s v e r y c o n ­
c e r n e d a b o u t t h e p o s s i b i l i t y t h a t a C P O c o u l d p r e v e n t h i m f r o m e n t e r i n g t h e m i l ­
i t a r y . I f T e r e s a p r o c e e d s w i t h t h e C P O ( w h i c h s h e w i l l i f a s a t i s f a c t o r y c o n s e n t 
C P O i s n o t n e g o t i a t e d i n a d v a n c e o f t r i a l ) R o b e r t c o u l d c o n t e s t h e r c l a i m f o r s o l e 
c u s t o d y a n d s e e k j o i n t o r s o l e c u s t o d y o f t h e i r c h i l d h i m s e l f . A l t e r n a t i v e l y , R o b e r t 
w a n t s g e n e r o u s v i s i t a t i o n r i g h t s . R o b e r t m i g h t a l s o c o n t e s t t h e p a t e r n i t y o f 
T e r e s a ' s u n b o r n c h i l d . 

T h r o u g h t h e i r r e s p e c t i v e c o u n s e l , T e r e s a a n d R o b e r t w i l l b e n e g o t i a t i n g 
r e g a r d i n g t h e p o s s i b l e e n t r y o f a c o n s e n t C P O . P r e p a r e a n e g o t i a t i o n p l a n f o r 
y o u r a s s i g n e d s i d e p r i o r t o c l a s s . Y o u r p l a n s h o u l d i n c l u d e a s t r a t e g y f o r d e a l i n g 
w i t h i s s u e s o f s a f e t y , c u s t o d y , v i s i t a t i o n a n d c h i l d s u p p o r t . 

P l e a s e b e p r e p a r e d t o p a r t i c i p a t e i n a n e g o t i a t i o n s e s s i o n i n c l a s s . A s e p ­
a r a t e a s s i g n m e n t s h e e t f o r t h e n e g o t i a t i o n r o l e p l a y , a s s i g n i n g y o u t o r e p r e s e n t 
e i t h e r T e r e s a o r R o b e r t , w i l l b e d i s t r i b u t e d . D e v e l o p a n e g o t i a t i o n p l a n . 

Prior to the class, our students also receive the following memo: 
F o r c l a s s o n T u e s d a y , y o u w i l l b e s p l i t i n t o t w o g r o u p s : o n e g r o u p w i l l r e p ­

r e s e n t R o b e r t J o n e s a n d t h e o t h e r g r o u p w i l l r e p r e s e n t T e r e s a O ' B r i e n . T h o s e 
r e p r e s e n t i n g R o b e r t w i l l r e c e i v e a n i n t e r v i e w m e m o r e g a r d i n g R o b e r t ' s s i t u a t i o n . 
D O N O T S H A R E T H I S M E M O W I T H T E R E S A ? S L A W Y E R . Y o u w i l l b e i n t h e 
s a m e g r o u p i n g s f o r t h e t r i a l s i m u l a t i o n s a s y o u a r e f o r t h i s s i m u l a t i o n . 

P r e p a r e t h e f o l l o w i n g : 
B o t h g r o u p s , d e v e l o p a n e g o t i a t i o n p l a n o n b e h a l f o f y o u r c l i e n t . T r y t o 

a n t i c i p a t e w h a t t h e o p p o s i n g p a r t y w i l l b e s e e k i n g a n d h o w y o u w i l l r e s p o n d t o 
t h e i r d e m a n d s . M a p o u t y o u r s t r a t e g y , i n d i c a t i n g y o u r o p e n i n g p o s i t i o n , y o u r 
b a c k - u p p o s i t i o n s a n d y o u r b o t t o m l i n e . T h i s c a n b e i n t h e f o r m o f a d i a g r a m . 
T u r n i n y o u r d i a g r a m a t t h e e n d o f c l a s s . 

Only those students assigned to represent Robert receive the following 
confidential memo: 

D O N O T S H A R E 

C O N F I D E N T I A L A T T O R N E Y / C L I E N T P R I V I L E G E 
T O : R O B E R T J O N E S F I L E 
R E : I N T E R V I E W N O T E S 

R o b e r t J o n e s i s 1 9 y e a r s o l d . H e h a s b e e n d a t i n g T e r e s a O ' B r i e n f o r t h r e e 
y e a r s a n d i s t h e f a t h e r o f h e r t w o - y e a r o l d s o n , J o r d a n . T e r e s a i s c u r r e n t l y p r e g ­
n a n t w i t h w h a t s h e c l a i m s i s t h e c o u p l e ' s s e c o n d c h i l d ; R o b e r t i s u n s u r e a s t o t h e 
p a t e r n i t y o f t h e c h i l d . R o b e r t h a s b e e n w o r k i n g f u l l t i m e f o r t h e U p t o w n 
C o n s t r u c t i o n C o m p a n y f o r t h e p a s t tw o y e a r s , s i n c e h e le f t h i g h s c h o o l . H e 
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makes approximately $30,000 yearly. Robert got his ������ l ���������� y diploma 
( � � � ) i

�
 1998

��
d is ! ������

g o
� �� " ����

g the militar y i
�

 order  to better  him­
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���� f � ���
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��
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�
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������
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�
"
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)����
g

��
#"

)�
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�
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����
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��
"

�
r  the military , as 
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�����
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"
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"

)���
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�
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the door, at which !#
��

t Teresa stood i
�

f
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#
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R o b e r t c a l l e d T e r e s a t h e n e x t d a y t o t r y t o d i s c u s s t h e m a t t e r c a l m l y , b u t 
T e r e s a ' s p a r e n t s s a i d s h e w a s n o t t h e r e a n d r e f u s e d t o t e l l h i m w h e r e s h e w a s . H e 
h a s a l s o l o o k e d f o r h e r a t s c h o o l , a t t e m p t i n g t o r e s o l v e t h e m a t t e r . 

R o b e r t ' s m a i n g o a l i s t o e n t e r t h e m i l i t a r y . H e i s s a d d e n e d t h a t T e r e s a 
w o u l d b e s o d e s p e r a t e a s t o b r i n g l e g a l a c t i o n a g a i n s t h i m i n o r d e r t o b l o c k h i s 
e n l i s t m e n t . B u t h e i s a l s o e x t r e m e l y a n g r y w i t h T e r e s a f o r w h a t h e s e e s a s h e r 
c a r e l e s s n e s s i n a l l o w i n g h e r s e l f t o b e c o m e p r e g n a n t a g a i n a n d s e e s h e r a s t h e 
c a u s e o f a l l o f t h e s e p r o b l e m s . T e r e s a i s s e e k i n g a C i v i l P r o t e c t i o n O r d e r . 
B e c a u s e h e d o e s n o t k n o w w h e r e T e r e s a c u r r e n t l y i s , h e h a s n o t s e e n J o r d a n s i n c e 
s h o r t l y b e f o r e t h e i n c i d e n t . R o b e r t c a n ' t b e l i e v e t h a t a l l o f h i s c a r e f u l l y m a d e 
p l a n s a r e j e o p a r d i z e d . O u r f i r m h a s a g r e e d t o r e p r e s e n t h i m . 

B. The 3 4 5 6 7 8 t 9 4 r  the Role Play 
In this phase of the simulation, Robert's side of the story comes to light. 

Students who have heard only from Teresa for the first part of the semester begin 
to comprehend the truism that there are two sides to every story, and its legal 
counterpart: there are three sides to every story—the plaintiff's, the defendant's, 
and the truth, which is often somewhere in between. For the first time, half of the 
students in our clinic, who have become accustomed to siding with "victims" of 
domestic violence, are asked to consider the point of view of an accused batterer 
and to represent his point of view in negotiations with the victim's attorney. 
Students representing Robert often find it difficult to switch their loyalties after 
engaging with Teresa for so long, and some students express frustration at their 
inability to believe, and therefore to zealously represent, their client. We work 
with students to help them understand their duties as counsel to Robert and to 
show them that effective legal representation for batterers can help to bring about 
solutions that benefit all of the parties involved. 

The two sides start from vastly different positions. Teresa maintains that 
there has been ongoing violence in this relationship and has decided that she 
wants to seek a CPO to protect her and her children from future violence. Robert 
denies any past violence and is concerned that the issuance of a protection order 
could bar him from military service.37 He believes Teresa's claims are motivated 
by her fears of his leaving the Washington, DC area. Finding a compromise posi­
tion should be difficult. Moreover, since the classroom instructions tell both sides 
that Teresa wil l ultimately seek a protection order if a consent CPO cannot be 
negotiated, they are aware that Teresa wil l go forward to trial if a satisfactory 
agreement is not reached. Working within these parameters gives students an 

Robert's :;<:=> <  about his ?<@A?C?D y to =<D= r  the militar y is >=@E;<@AC e give<  the F ?;C=< : e 
GH IJKL t WomeK  Act, which, IMNK g MIK y other OPNQJLJNKL , prohibit s a persoK RPN m pur­

cSTUVW g or XYUUZUUVW g a guW  i[  a protectioW  order  has beeW  issued T\TVWU t him. Because 

h]_̂`a^ g a gû  is ^bdbee]g y î  the military , the protectiô  order's biaejb^d e might keep 
him RPN m kl

JK g able to R
no

RJ
o l his duties IK d pql

P
l

RNP e bar  him RPN m the military . See 18 
r s t s u . sectiov  922 (g) (1994). Our w

o
JK J c xyz{|}y s called various militar y recruiters IK d 

got a ~•€• e o‚ •€ƒ„…~ s as to whether  Robert would i€ ‚•† t be able to …€‡ˆƒ t i‚  Teresa got 
a ‰Š‹Œ‰•Ž•Ž• g order •••Ž•‹ t him. ‘ ’ “ • g the ••‹”Š‰ s were that he might have to apply •“ r 
a waiver  oR  some –

JK d or  that the P
l

L
p

PIJKJK g order  would KN t pose a problem. This ambi­
guity —˜™š›œ•žšŸ s to a — ¡¢¢Ÿ™£œ™ g ¡™ d ¡™¤œŸš y ¥› ˜¦ž—œ™ g situatio™ §˜ r  Robert ¡™ d Teresa. 
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opportunity to develop negotiation skills and to further consider issues of client-
centered lawyering and client empowerment. 

Negotiation is one of the most difficult skills for students to learn (and 
frankly, for instructors to teach). Much of negotiation depends on individual 
style—competitive or cooperative, adversarial or problem solving.38 Our simula­
tion is intended to help students determine what style is most effective for them, 
and to see how their choice of style colors the negotiation process. Often, our stu­
dents start from a very adversarial position, believing that only by "being tough" 
can they win concessions for their clients. They soon find, however, that such 
a stance usually makes the other side defensive and impedes communication and 
problem-solving. Alternatively, the students who start from a more conciliatory 
position may feel as though they are giving up too much—in style, if not neces­
sarily in substance. Learning to strike a workable and comfortable balance before 
entering actual negotiations with opposing counsel gives students greater confi­
dence when they negotiate on behalf of live clients. 

In representing their live clients, our students frequently negotiate with 
unrepresented parties, which raises an additional set of professional ethical con­
cerns. Students must walk the very thin line between informing the unrepresent­
ed party of what they are seeking on behalf of their client and giving legal advice 
or attempting to persuade the other party to settle, which are not acceptable.39 
Moreover, students react to batterers in a variety of ways. Some may be charmed 
or manipulated by the batterer, while others may feel uneasy or afraid when dis­
cussing emotionally-charged subjects with the batterer. Preparing the students for 
the experience of negotiating with an unrepresented party must include not only 
simulating negotiating skills but also talking through the range of emotional 
responses they may feel when negotiating with the batterer. 

Issues of client autonomy again emerge in this simulation. Teresa, via our 
materials, has stated a position—she wants a civil protection order. Nonetheless, 
in our actual negotiation simulation this semester, at least one group negotiated 
a private contract (not a consent CPO) with Robert, which, as described above, 
would lack the enforcement mechanisms of a motion for criminal contempt or 
a misdemeanor prosecution for violation of a CPO. Students were so eager to 
reach a consensus position that they abandoned the position articulated by their 
client, a troubling development.40 We asked our students to think through two 

Bastress &  Harbaugh, ¨©ª«¬­®«¯®©° , ± ²³ ©´ «µ ®© g ¶© d ·«° ²ª®¶ª®© g 395 (1990). I ©  additio ©

to ¸¹º»¼½ g a sectio½ ¾¸¿ m Bastress &  Harbaugh (pp. 389-404), ÀÁÂ»¹½Á s read Russell 

Ã Ä Å Æ Ç È , Out of Sight and Out of Line: The Need for Regulation of Lawyers' Negotiations with 
Unrepresented Poor Persons, 85 Cal. L Rev. 79, 101-104 (1997) ÉÊ d 2 Roger ËÌÍÎ ÏÐ , 
Willia m Ñ Ò y ÓÔ d Bruce ÕÓÖÖ×Ô , Getting to Yes: Negotiating Agreement Without Giving In, i Ô

Ø Ù Ú Û Ú Ü Ý l Þ ÛßàáÙáâ y ãäÝåÚÛâ s æá r  Live ØÙÚ ä Û t Ø ÙÚ ÛÚ Ü s 300-302 (Hurder  et. al., eds. 1997) æá r 
this class. 

ç è é êë ì , id. 
Some íîïðñòî s óôõö÷øùòñ d that their  respective ó÷ùñòî s had boxed them ù òî o öôíùîùôò s 
that made úûüýþÿ  þÿý ú ÿ �� ý �� ÿ �� û �� û � û � � s ÿú � ÿ � þûú 	 e that she have a CPO, Robert's 
belief  that a CPO would keep him out of  the military . As previously 
��
���� � , howev­
er, ������� s who researched the policy o�  the militar y ��� w that the CPO would �� t 
absolutely preclude Robert ��� m �����!� g the militar y "� d �#������ e had more room to 

m$%&'(&) , a *+,&% t $)-'m&% t .+ r )&/&$)012% g the law prior  to &%,&)2% g 2%, o %&-+,2$,2+%/ . 
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issues in relation to this settlement: first, was this a good settlement for the client? 
Second, is this the settlement that the client wanted? Those questions probe very 
different skills; the first, the ability to craft a remedy that benefits the client; the 
second, the extent to which students internalized and practiced the concept of 
client-centered representation. 

Ultimately, Teresa's case does not settle. In our next two classes, our stu­
dents present the case of Teresa O'Brien v. Robert Jones to the court. 

V. Tria l Practice Skills 

A. The Text of the Role Play 
Prior to our seventh class, our students representing Teresa receive 

a memorandum regarding the testimony of Debra Ross, Teresa?s aunt. They are 
instructed not to share this information with Robert?s lawyers. 

C O N F I D E N T I A L 

T r i a l S i m u l a t i o n — D e b r a R o s s ( T e r e s a O ' B r i e n ' s a u n t ) 
T O : O ' B r i e n f i l e 
F R O M : I n t e r n 
R E : I n t e r v i e w w i t h D e b r a R o s s : P o t e n t i a l W i t n e s s 

T o d a y w e m e t w i t h D e b r a R o s s , T e r e s a O ' B r i e n ' s a u n t . M s . R o s s l i v e s a t 
111 7 t h S t r e e t , S E , W a s h i n g t o n , D . C . 2 8 0 1 1 . A l t h o u g h M s . R o s s i s M s . O ' B r i e n ' s 
a u n t , M s . R o s s c o n s i d e r s M s . O ' B r i e n m o r e o f a d a u g h t e r . B e c a u s e M s . O ' B r i e n ' s 
p a r e n t s a r e o f t e n b u s y w i t h w o r k r e s p o n s i b i l i t i e s , M s . R o s s s p e n d s a c o n s i d e r ­
a b l e a m o u n t o f t i m e w i t h h e r n i e c e . S h e h a s n o c h i l d r e n o f h e r o w n a n d t h i n k s o f 
T e r e s a ' s c h i l d a s h e r g r a n d c h i l d . 

M s . R o s s f i r s t m e t R o b e r t J o n e s a p p r o x i m a t e l y t h r e e y e a r s a g o w h e n h e 
a n d M s . O ' B r i e n b e g a n d a t i n g . S h e n e v e r r e a l l y l i k e d R o b e r t . S h e t h o u g h t h e w a s 
a r r o g a n t a n d a l w a y s w a n t e d t o b e i n c o n t r o l . B u t M s . R o s s s a w t h a t T e r e s a 
s e e m e d t o b e h a p p y w i t h h i m , a n d s h e w e l c o m e d h i m i n t o h e r h o m e o n s e v e r a l 
o c c a s i o n s . 

W e t r i e d t o d i s c u s s t h e p r o b l e m s t h a t M s . O ' B r i e n a n d M r . J o n e s h a v e 
h a d a n d M s . R o s s s e e m e d r e l u c t a n t t o d i s c u s s i t . S h e t o l d m e t h a t s h e h a s n e v e r 
a c t u a l l y w i t n e s s e d R o b e r t s t r i k e o r p h y s i c a l l y h a r m T e r e s a a l t h o u g h s h e a d m i t ­
t e d t h a t T e r e s a h a s t o l d h e r o f s o m e o f t h e i r p r o b l e m s . 

M o s t r e c e n t l y , T e r e s a c a m e t o h e r h o u s e w i t h J o r d a n o n e n i g h t a f e w 
w e e k s a g o . S h e w a s v e r y u p s e t a n d k e p t r u b b i n g h e r s t o m a c h . S h e t o l d M s . R o s s 
t h a t s h e a n d R o b e r t h a d g o t t e n i n t o a f i g h t a n d t h a t s h e n e e d e d a p l a c e t o s t a y 
w h e r e h e c o u l d n o t f i n d h e r . S h e d i d n o t ge t i n t o t h e d e t a i l s . A f t e r T e r e s a s t a t e d 
t h a t s h e f e l t a l i t t l e q u e a s y , M s . R o s s g a v e h e r s o m e g i n g e r a l e a n d a n t a c i d s a n d 
t o l d h e r t o l i e d o w n . T e r e s a s t a y e d a t t h e h o u s e f o r a b o u t a w e e k ; s h e t h e n g o t 
a c o u r t o r d e r a n d s h e a n d J o r d a n w e n t b a c k t o h e r pa ren t ' . ' s h o u s e . 

W h e n I a s k e d M s . R o s s i f s h e h a d e v e r s e e n R o b e r t a c t v i o l e n t l y , s h e t o l d 
m e a b o u t o n e i n c i d e n t w h i c h t o o k p l a c e a b o u t e i g h t m o n t h s a g o . A p p a r e n t l y 
R o b e r t a n d T e r e s a h a d g o t t e n i n t o a n a r g u m e n t . R o b e r t h a d b e e n a c c u s i n g 
T e r e s a o f f l i r t i n g w i t h o n e o f h e r m a l e f r i e n d s . A c c o r d i n g t o T e r e s a , h e g o t v e r y 
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u p s e t a n d s l a p p e d h e r a c r o s s t h e f a c e . H e t o l d h e r i f s h e e v e r c h e a t e d o n h i m , 
h e ' d k i l l h e r . T e r e s a r a n t o h e r a u n t ' s h o u s e f o r c o n s o l a t i o n , b r i n g i n g J o r d a n . 

R o b e r t c a m e t o M s . R o s s ' h o u s e a t a b o u t 1:0 0 a . m . t h a t s a m e n i g h t . H e 
s t a r t e d y e l l i n g u p t o t h e b e d r o o m s o n t h e s e c o n d f l o o r . H e w a n t e d T e r e s a t o c o m e 
d o w n a n d t o b r i n g J o r d a n w i t h h e r . S h e r e f u s e d t o c o m e d o w n . A f t e r a b o u t f i f t e e n 
m i n u t e s , R o b e r t s t o p p e d y e l l i n g a n d M s . R o s s t h o u g h t h e h a d le f t . A b o u t a h a l f 
h o u r l a t e r , s h e h e a r d a k n o c k o n t h e d o o r . W h e n s h e w e n t t o t h e d o o r , t h e r e w a s 
n o o n e t h e r e . S h e o p e n e d t h e d o o r a n d s a w a b a g o n t h e f r o n t s t e p . O n t h e b a g 
w a s a n o t e r e a d i n g , " Y o u ' r e d e a d . "  I n t h e b a g w a s a d e a d s q u i r r e l . M s . R o s s d i d 
n o t r e c o g n i z e t h e h a n d w r i t i n g o n t h e n o t e a n d d i d n o t s e e w h o le f t t h e b a g o n t h e 
p o r c h . S h e s h o w e d t h e n o t e t o T e r e s a , w h o d i d n o t r e c o g n i z e t h e h a n d w r i t i n g b u t 
w a s s u r e R o b e r t h a d le f t t h e n o t e . S h e b r o u g h t m e t h e n o t e , w h i c h I k e p t f o r p o s ­
s i b l e u s e a t t r i a l . 

M s . R o s s c o u l d n o t t e l l m e e x a c t l y w h e n t h i s i n c i d e n t t o o k p l a c e . A l t e r 
p u s h i n g h e r f o r m o r e d e t a i l s , s h e t o l d m e t h a t s h e s a w a r e d m a r k o n T e r e s a ' s 
f a c e t h a t n i g h t . T e r e s a t o l d h e r t h a t t h e r e d m a r k w a s c a u s e d b y R o b e r t s l a p p i n g 
h e r f a c e d u r i n g a n a r g u m e n t . 

A s i d e f r o m t h i s s p e c i f i c i n c i d e n t , M s . R o s s c o u l d n o t g i v e m e d e t a i l s o n 
o t h e r p a r t i c u l a r i n c i d e n t s . S h e s a i d t h a t T e r e s a h a d c o m e t o h e r h o u s e s e v e r a l 
t i m e s o v e r t h e l a s t t h r e e y e a r s a f t e r a r g u m e n t s w i t h R o b e r t . S o m e t i m e s s h e 
b r o u g h t J o r d a n ; s o m e t i m e s s h e s a i d t h a t J o r d a n w a s h o m e w i t h h e r m o t h e r . M s . 
R o s s d i d f i n a l l y r e c a l l o n e o t h e r i n c i d e n t t h a t d i s t u r b e d h e r . A g r o u p o f T e r e s a ' s 
f r i e n d s h a d p u r c h a s e d b a b y p r e s e n t s f o r J o r d a n ; R o b e r t d e s t r o y e d a l l o f t h e p r e ­
s e n t s , i n c l u d i n g t h e b a b y m o n i t o r , w h i c h M s . R o s s h e r s e l f h a d p u r c h a s e d . T e r e s a 
c a l l e d M s . R o s s i m m e d i a t e l y a f t e r R o b e r t l e f t , v e r y u p s e t , a n d d e s c r i b e d t h e i n c i ­
d e n t t o h e r . M s . R o s s v a g u e l y r e c a l l s t h a t R o b e r t s a i d s o m e t h i n g o n t h a t o c c a s i o n 
t h a t u p s e t T e r e s a v e r y m u c h . 

W h e n I a s k e d M s . R o s s a b o u t T e r e s a ' s p a r e n t i n g a b i l i t i e s , s h e s a i d t h a t 
T e r e s a w a s a l o v i n g a n d d e d i c a t e d m o t h e r . S h e b e l i e v e s t h a t T e r e s a i s a l i t t l e 
y o u n g t o b e a p a r e n t , a n d t h a t s o m e t i m e s s h e w i s h e s t h a t s h e c o u l d h a v e a " n o r ­
m a l "  t e e n - a g e d l i f e . S h e s a i d t h a t R o b e r t v i s i t s J o r d a n , b u y s h i m P a m p e r s a n d 
c l o t h e s a n d t a k e s h i m t o t h e p a r k o r t o t h e d o c t o r . B u t f o r t h e m o s t p a r t , T e r e s a 
c a r e s f o r J o r d a n o n a d a i l y b a s i s . 

M s . R o s s i s v e r y h a p p y t h a t T e r e s a i s f i n a l l y s e p a r a t i n g h e r s e l f f r o m 
R o b e r t . S h e i s a f r a i d t h a t R o b e r t m i g h t r e a l l y h u r t T e r e s a o r t h e u n b o r n c h i l d . 

B. The 3 4 5 6 7 8 t 94 r  the Role Play 
In our seventh and eighth classes, our students present Teresa and 

Robert's cases to the court Often we are able to have an actual judicial officer 
who is teaching at the law school play the judge for our simulation.41 During the 
seventh class, Teresa and Robert's counsel present their opening statements. In 
the eighth class, counsel conduct direct examination, cross examination, and re­
direct examination, and make their closing arguments.42 

41 We are :;<=>?@ l to the ABC B;< DE>  Sylvia BacoC ?B r =<FGC g the time to preside over  the 
majorit y o?  Teresa's tria l <C d ?B r  all that she taught our H=@I>C= s iC  the process. 

42
J B r  these classes, H=@I>C= s read a variety o?  materials oC  tria l preparatioC ?;B m 5 Thomas A. 
Mauet, Tria l KLMNOPQRL s (2000), as well as James W. STUVWXYZ[ , \]^_̀abcde s Tria l g

B=>DBB k 
(3r d Ed. 1994), hi d a ijkln r  oo  James pqrsthinuv s qwsjki s oxw m the AB A ywjxihs . 
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Some of the skills that we are trying to cultivate in these classes are per­
haps more obvious than those described above. Students are expected to incor­
porate certain core elements into their openings and closings, and to follow the 
basic rules of open-ended questions on direct examination, leading questions on 
cross. Because there are now so many good books on trial advocacy, including 
Mauet,43 that can provide that information, we wil l not discuss it in detail here. 
But these court room exercises also give students the opportunity to confront 
a number of other important issues for practice—issues of case theory, of narra­
tive, and of self-control. 

Before constructing their opening statements, we ask our students to 
describe their case in fifty words or less, beginning with the phrase, "This case is 
about..." Developing a case theory, however, is significantly more difficult than 
simply coming up with a catchy description. As discussed previously, case theory 
is designed to provide a lens through which all of the evidence provided by the 
party can be viewed, a context for consideration of the whole of the case.44 

Students must integrate their knowledge of the law with the facts as presented by 
Teresa and Robert and find a theory that is logical, compelling and persuasive. 
For Teresa, the case theory usually centers around the ongoing abuse that she has 
suffered at Robert's hands. Counsel for Robert tend to stress Teresa's motivations 
for bringing her petition and the consequences to Robert's future. Without 
a coherent theory of the case, students flounder in trying to tie together the vari­
ous elements of their courtroom presentations. 

Ultimately, having a simple, persuasive case theory enables the student to 
develop the client's narrative. The importance of narrative, of telling the client's 
story in the client's voice, is a central tenet of the clinical education movement. 
We see ourselves as storytellers, providing an outlet for our clients to relate their 
unique circumstances and personhood in the context of the legal case. But, as 
Lucie White's story of Mrs. G and a thousand other examples show, the con­
struction of client narrative is not a simple task.45 The client's story might not jibe 
with the available legal theories, or the client might be unwilling to tell her true 
story for any number of reasons. This is especially true with victims of domestic 
violence, who are often reluctant to describe what may have been humiliating and 
degrading incidents of violence in order to receive protection from the court. The 
standard narrative in a domestic violence case is of an abusive man and a victim­
ized woman, a picture at odds with many women's conceptions of themselves as 
"survivors" rather than victims.46 Teresa, a proud teenager, might not want to 
admit that Robert has been hitting her for the past two years but that she only 
recently took steps to stop his abuse. Making such an admission could lead to 
ridicule from her friends, who claim that they wouldn't let any boy hit them. It 
might also damage her sense of herself as a strong woman. But her reluctance to 
describe the abuse would deprive the court of the evidence it needs to find that 

4 3 See z{|{}~••€ , Thomas A. Mauet, Tria l •‚ƒ„…†‡‚̂ s (5l h Ed. 2000). 
4 4 James ‰ Š ‹ Œ • Ž • • ‘ , ‰Š ‹Œ•Ž• •‘ ’ s Tria l “”•–—”” k 78 (3r d Ed. 1994). 
4J See ˜™š™›œ••ž , Johš  B. Mitchell , Narrative and Client-Centered Representation: What is 

a Trite Believer To Do When His Two Favorite Theories Collide, 6 Ÿ   ¡ ¢ . L'. Rev. 85 (1999); 
£¤¥¥ y Miller , supra ¥¦§ e 27. 

46 See hooks, supra ¨©ª e 7. 
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an intrafamily offense has been committed, the finding required before a CPO 
can be issued. Working in partnership with the client to develop the narrative is 
crucial; our goal is for students to learn that imposing a narrative on the client is 
unacceptable and can lead to client frustration, resentment, and a significantly 
weaker case.47 

Case theory and narrative should be infused into all parts of a student's 
presentation. The opening statement should present the theory of the case and 
begin to develop the narrative, highlighting for the court the evidence that wil l 
form the fabric of the narrative. In direct examination, students should learn to 
develop the evidence in a way that is consistent with their narrative and that sup­
ports their case theory. Extraneous information is a distraction from the story that 
they should be telling. Cross and re-direct examination are chances both to bring 
out evidence that supports the client's story and to minimize or refute informa­
tion that detracts from the narrative. Closing argument is the student's opportu­
nity to present the constructed narrative as a whole, to identify all of the evidence 
and inferences that support the case theory and the client's story. 

From courtroom simulations we also hope that our students learn the 
value of restraint. We have all heard of the lawyer who asked one question too 
many; most of us have done it, at our peril. Simulating a courtroom experience 
gives students an opportunity to learn the consequences of that mistake without 
having it harm an actual client. Asking Teresa whether she intended to get preg­
nant again or how she felt when Robert said he was leaving for the military pro­
vide openings for Robert's counsel to develop the theory that Teresa's jealousy 
motivated the request for a restraining order. Asking Teresa on cross why she 
took gifts from her friends gives Teresa the opportunity to develop her charge that 
Robert is an uninvolved and unsupportive father. Moreover, the introduction of 
Teresa's aunt, Debra Ross, poses special challenges for the students representing 
Robert, who have not previously been privy to her testimony. This ignorance as 
to the opposing party's witnesses is common in CPO cases; discovery is limited 
and rarely occurs, and often students learn who wil l testify for the other side only 
when the witness is called to the stand. Determining what questions to ask Ms. 
Ross was difficult for those students. When Robert's attorney asked Ms. Ross 
during cross-examination why Teresa was so upset, the judge interrupted with, 
"Are you sure you want to ask that?" knowing that Ms. Ross would then have the 
opportunity to provide Teresa?s hearsay statements about the argument that led 
Teresa to stay with her. 

Finally, simulating a courtroom experience (especially with an actual sit­
ting or retired judge) gives students a sense that they have the ability to present 
the cases of their live clients. By speaking before an audience, responding to 
a judge's questions, objecting and arguing objections, and reacting to the unex­
pected elements of the opposing party's case, students bring together the skills 
that they have developed over the course of the semester and actively engage 
them in trial practice. This process is a bumpy one; many students came to class 
unprepared to simulate an effective courtroom experience. One student who 
brought food into the courtroom was sharply reprimanded by the judge. Students 
who had not adequately thought through their cases and their questions were 

See «¬­¬®¯°°± , White, supra ­²³ e 28. 
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taken aback by sustained objections and their inability to respond to the court?s 
queries. In some sense, their failure was a success, as it showed them exactly what 
they could expect should they approach their live client experiences cavalierly. 
But the majority of the students, even those whose presentations were dissected 
by the judge, found the experience beneficial; at the very least, they were hum­
bled to learn how far they had to go before living up to one judge?s standards. 

VI . Adaptatio  o  the Role Play to Other l s 

We believe that this role play can be adapted for use in domestic violence 
and family law clinics throughout the world. Varying with the development of the 
law in those countries, some obvious changes would need to be made. For exam­
ple, if local law prohibits minors from seeking court protection or if teen dating 
violence is not a serious problem within the community, Teresa could easily be 
made older. Similarly, if civil restraining orders are not available for battered 
women, Teresa might seek custody and child support, and those issues could form 
the basis of the counseling, negotiation and trial portions of the role play. In civil 
law countries, the differing roles and practices of judges and lawyers could be 
built into the simulation. 

In all countries, the role play can also serve as a tool for discussing how 
the law needs to be changed in countries that are beginning to develop protec­
tions for battered women. Looking at the range of barriers Teresa faces in any 
country could help students to examine issues of law reform on behalf of victims 
of domestic violence. Using Teresa to introduce the need for protection orders, 
consideration of violence in custody and visitation decisions, or even criminal 
prosecution of perpetrators of domestic violence could stimulate clinical students 
to work on legislative efforts when law enabling students to provide direct ser­
vices for domestic violence victims does not exist. Even in these situations, how­
ever, the students still gain valuable experience from interviewing Teresa and 
from counseling her and assisting her in articulating her available options, as dif­
ferent as they might be from the options she would have in the District of 
Columbia. 

Does Teresa receive her restraining order? Does Robert enter the mili ­
tary? Ultimately, as involved as the students become in these two lives, none of 
that really matters. For purposes of our clinic, what matters is that the students 
use Teresa's story to develop the skills that they wil l need to serve their live 
clients, and serve them well. Practicing on Teresa gives them the opportunity to 
make the mistakes that they would not want to make with a live client, to try out 
their interviewing and counseling skills, to learn the substantive law, and to think 
about the theories of client-centered lawyering and client empowerment that we 
introduce in our class. 

Use of simulation and role plays in legal education has become widely 
accepted as a valuable method of instruction in American law schools. Once 
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found primarily in clinical programs, role plays are now increasingly employed in 
many types of law school courses.48 It is our hope that this article wil l encourage 
teachers to experiment with this exciting and dynamic teaching methodology. We 
invite and encourage teachers to modify and revise the role plays that we have dis­
cussed here and experiment with using them in their classes. We welcome sug­
gestions and feedback on how to make the simulations richer for students and 
faculty.49 

See e.g., Philip ´ . Schräg, The Serpent Strikes: Simulation in a Large First-Year  Class, — 
J.of Legal Ed. 335 ( ) (discusses using simulation to in a large first year  civil proce­
dure course, and provides citations to other  articles about using simulations to teach 
administrativ e law, contracts, constitutional law, bankruptcy, civil procedure, pretria l lit ­
igation, legislation, the "lawyerin g process,"  and negotiation.) 

µ ¶ r  c-mail addresses are: ·¸¹¹ º»¼ ½¾¿»À ÁºÂ Ã½À Á̧ÄÅ¹ m and ¾ ·ÆÀ Á¿ ·¼ ÇÄÅ ¶¼Ä Æº¶ . 
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Ð È É Ê Ë Ì Í Ð Î É Ï Ñ ß Í È Ð È Ò Û Ê Ó Ô Ð Õ Ö Ë : 
ÑÈÌÓËßÖÈ ß ÄÅÌ Î ÍÑÒÐÈÐÓÞÙÀ ß 

ÍÀÑÈËÈ Å Â ÑÅÌÜ Å 

Òåðåçà Î'Áðàé í  — 17 ëåòíàÿ ìàò ü îäèíî÷êà , âîñïèòûâàþùà ÿ äâóõ­
ëåòíåãî  ñûíà , Äæîðäàíà. Îí à áåðåìåíí à ñî  âòîðûì  ðåáåíêîì . Òåðåçà 
ó÷èòñÿ â êîëåäæå è óæå òðåòüèé ãîä âñòðå÷àåòñÿ ñ Ðîáåðòîì  Äæîíñîì . Â òå­
÷åíèè âñåãî  ýòîãî  âðåìåí è Ðîáåðò âåë ñåáÿ îñêîðáèòåëüíî  (ñëîâåñòíî , 
ýìîöèîíàëüíî , ïñèõè÷åñêè). Âî  âðåìÿ èíöèäåíòà, êîòîðû é ïðîèçîøå ë 
íåäàâíî , Ðîáåðò ãðîçèë, ÷òî  óáüåò Òåðåçó è åå íåðîæäåííîã î  ðåáåíêà 
è ïíó ë Òåðåçó â æèâîò. Ðîäèòåëè Òåðåçû í å ïðîÿâëÿë è æåëàíèÿ åé ïîìî÷ü . 
Äðóçüÿ ïîñîâåòîâàë è åé îáðàòèòüñÿ ê þðèñòó. 

Í à ïðîòÿæåíè è íåñêîëüêèõ ìåñÿöåâ Òåðåçà áûëà îñíîâíû ì  ïðåä­
ìåòî ì  çàèíòåðåñîâàíèÿ íàøè õ ñåìèíàðî â ï î  þðèäè÷åñêîé êîíñóëüòàöèè, 
îñíîâíû ì  ïåðñîíàæåì  âîêðóã êîòîðîã î  áûëî  ïîñòðîåí î  íàø å ïðåäñòà­
âëåíèå, èñïîëüçóåìî å â êà÷åñòâå ó÷åáíîãî  ïîñîáè ÿ ïð è îáó÷åíè è ñåìåé­
íîã î  ïðàâà è þðèäè÷åñêîé êîíñóëüòàöèè í à Þðèäè÷åñêîì  ôàêóëüòåòå 
Êîëóìáà , Àìåðèêàíñêîã î  Êàòîëè÷åñêîãî  Óíèâåðñèåòà. Ýòîò ÂÓÇ â îñîáåí ­
íîñò è êîíöåíòðèðóåòñÿ í à ïîìîùü è æåðòâàì  ñåìåéíîã î  íàñèëèÿ, â äåëàõ 
ï î  ïîëó÷åíè þ  ñóäåáíîãî  ïîñòàíîâëåíè ÿ ï î  çàùèòå è äðóãèõ âñïîìîãàòåëü ­
íû õ äåëàõ, â òî ì  ÷èñëå, ï î  ðàçâîäàì  è îïåêå . Â ýòîì  ó÷åáíî ì  ãîäó îêàçà­
ëîñü, ÷òî  ñèòóàöèÿ îäíîã î  èç êëèåíòîâ ÷åðåçâû÷àéíî  íàïîìèíàå ò 
ñèòóàöèþ  Òåðåçû, ÷òî  ñïîñîáñòâîâàëî  áîëåå ãëóáîêîì ó ïîíèìàíè þ  äåë, 
ñ êîòîðûì è ïðèõîäèòñÿ ñòàëêèâàòüñÿ ñòóäåíòàì, áëàãîäàðÿ ñèòóàöèè 
ãèïîòåòè÷åñêîãî  êëèåíòà — Òåðåçû. 

Â ïðåäñòàâëåíèè, íàçûâàåìî ì  òàêæå ñèìóëÿöèåé, ñòóäåíòàì  ïðèïè ­
ñàíû  äåéñòâèÿ, èììèòèðóþùè å þðèäè÷åñêóþ  ñèòóàöèþ. Ñòóäåíòû ïåðå­
ìåíí î  èãðàþò ðîëü þðèñêîíñóëüòà, êëèåíòà, ñâèäåòåëÿ èëè ñóäüè. Ì û 
ñ÷èòàåì, ÷òî  îòèãðûâàíèå ðîëåé ýòî  îäí î  èç íàèáîëå å ýôôåêòèâíûõ 
ìåòîäî â ïîìàãàþùè õ ñòóäåíòàì  íàó÷èòüñÿ êàê ðàçãîâàðèâàòü ñ êëèåíòîì , 
êàê ïðîâîäèò ü êîíñóëüòàöèþ, à òàêæå çàùèùàòü êëèåíòà â ñóäå, ÷òî 
ïîäãîòîâè ò èõ ê çàùèòå íàñòîÿùè õ êëèåíòîâ þðèäè÷åñêîé êîíñóëüòàöèè.1 

1 Ann Shalleck, Theory and Experience in Constructing the Relationship Between Lawyer 
and Client: Representing Women Who Have Been Abused, 64 Tenn. L. Rev. 1048-49 
(1997). 
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Ïð è ïîìîùü è ñèìóëÿöèè ñòóäåíòû ñòàëêèâàþòñÿ ñ ðàçëè÷íûì è ïðîáëåìà ­
ì è ïðèñóùèì è ñ êîòîðûì è ñòàëêèâàþòñÿ þðèñòû â ñâîåé ïðàêòèêå òàêèìè 
êàê çàâîåâûâàíèå äîâåðèÿ êëèåíòà, îòíîøåíè å ê ñâèäåòåëÿì  è ñóäüÿì, 
òàêèì  îáðàçîì , ÷òî  ýòî  ïîìîæå ò èì  â ó÷åáå. Áîëåå òîãî , ïîñðåäñòâîì  ðîëåé 
êëèåíò — ðåàëüíûé ÷åëîâåê — âïåðâûå ïîÿâëÿåòñÿ â ïðàêòèêå ñòóäíåíòà.2 

Îäíè ì  èç îñíîâíû õ äîñòîèíñò â ñèìóëÿöèè ÿâëÿåòñÿ åå ýëàñòè÷íîñòü. 
Ó÷èòåëü ìîæå ò ñîçäàâàòü ñèòóàöèè ïðîñòû å èëè ñëîæíûå, çàòðàãèâàþùèå 
âàæíûå ïðîáëåìû , í å âñåãäà âûñòóïàþùè å â íàñòîÿùå ì  èíäèâèäóàëüíî ì 
äåëå. Áîëåå òîãî , îòèãðûàâíèå ðîëåé ïîçâîëÿå ò ó÷èòåëþ  êîíòðîëèðîâàò ü 
âðåì ÿ è ïîñëåäîâàòåëüíîñòü óðîêîâ . Îáùè å ïåðåæèâàíèÿ ñòóäåíòîâ 
ïîçâîëÿþ ò èì  ñîçäàòü áîëåå êðåïêóþ  è äîëãîâðåìåííó þ  ñâÿçü â ãðóïïå . Â 
íàøå é êîíñóëüòàöèè ñèìóëÿöèè ïðîâîäÿòñ ÿ âî  âðåìÿ çàíÿòèé, îäíàê î 
ó÷èòåëü ìîæå ò ñ ëåãêîñòüþ  âûâåñòè ñèìóëÿöèþ  âí å ó÷åáíîãî  âðåìåíè , åñëè 
îêàæåòñÿ, ÷òî  âðåìÿ ïðåäíàçíà÷åííî å í à ñèìóëÿöèþ  âî  âðåìÿ çàíÿòèé 
äîëæí î  áûòü îãðàíè÷åíî . Áîëåå òîãî , ñòóäåíòû îáÿçàí û  ïðèíèìàò ü ó÷àñòèå 
â êðèòèêå è äèñêóññèè êîòîðàÿ íàñòóïàåò ïîñë å êàæäîé ñèìóëÿöèè. Òàê 
ïðîÿâëÿåòñÿ äîñòèæåíèå îäíî é èç íàøè õ öåëåé: íàó÷èòü ñòóäåíòîâ 
þðèäè÷åñêèõ êîíñóëüòàöèé àêòèâíîñòè è öåëåóñòðåìëåííîñòè â ó÷åáå. 

Â ýòîì  ñåìåñòðå íàø è ñòóäåíòû âïåðâûå âñòðåòèëèñü ñ Òåðåçîé, 
ïðîâåë è ñ íåé èíòåðâüþ, ïîñòàðàëèñü îïðåäåëèòü ïðàâîâû å ñðåäñòâà åå 
çàùèòû è ïðîêîíñóëüòèðîâàë è åå í à ýòó òåìó. Â äàëüíåéøåì  ñòóäåíòû 
ïîäåëÿòñÿ í à äâå ãðóïïû , îäí à èç êîòîðû õ áóäåò ïðåäñòàâëÿòü èíòåðåñû 
Òåðåçû, à äðóãàÿ — åå äðóãà, Ðîáåðòà. Ïîòî ì  ñòóäåíòû áóäóò âåñòè ïåðåãî­
âîðû ñ öåëüþ  çàêëþ÷åíèÿ ìèðñêîã î  ñîãëàøåíèÿ, è â êîíö å êîíöîâ , 
ïðåäñòàâÿò ñâîè àðãóìåíòû â ñóäå. Í à ïðîòÿæåíè è ñåìåñòðà èñòîðèÿ 
Òåðåçû ñòàíåò äëÿ íàøè õ ñòóäåíòîâ áàçîé îïûò à ï î  ïðåäñòàâëåíèþ  èíòå­
ðåñîâ ñâîåé ðåàëüíîé ïåðâî é êëèåíòêè, ïîçâîëè ò èì  óãëóáëÿòü ýòîò îïû ò 
è ñîáèðàòü èíôîðìàöèþ , êîòîðó þ  áóäóò â ñîñòàÿíèè ïðèìåíèò ü äëÿ 
çàùèòû ñâîèõ íàñòîÿùè õ êëèåíòîâ, òàêæå êàê ïð è çàùèòå ïðèäóìàííîã î 
êëèåíòà — Òåðåçû. 

Â ýòîé ñòàòüå ì û  ïðåäñòàâèì  è ïðîàíàëèçèðóåì  ñèìóëÿöèþ 
ïðèìåíÿåìó þ  â îáó÷åíè è íàøè õ ñòóäåíòîâ. Ì û  ïðåäñòàâèì  ñöåíàðèé 
ñ îáúÿñíåíèÿìè , êîòîðû å ïîìîãó ò âêîìïîíîâàò ü ñèìóëÿöèþ  â çàíÿòèÿ. 
Ì û  òàêæå îïèøå ì  ëèòåðàòóðó, êîòîðó þ  íåîáõîäèì î  áóäåò ñòóäåíòàì 
óñâîèòü, à òàêæå äðóãèå ïîäãîòîâèòåëüíû å òðåáîâàíèÿ. (Ïîëíû é ñïèñî ê 
çàíÿòèé íàõîäèòñÿ â ïðèëîæåíè è À). Â êîíö å êîíöîâ , ì û  ïîñîâåòóåì  êàê 
íàø ó ñèìóëÿöèþ  ìîæí î  àäàïòèðîâàòü â ïðîãðàìì û  êëèíè÷åñãîãî 
þðèäè÷åñêîãî  îáðàçîâàíè ÿ â äðóãèõ ñòðàíàõ, â äðóãèõ ïðàâîâû õ ñèñòåìàõ. 

I . Ï å ð â î å è í ò å ð â üþ  ê ë è å í òà 

À . Ñ ö å í à ð èé ñ è ì ó ë ÿ ö è è 
Í à âòîðûõ çàíÿòèÿõ ñåìåñòðà ñòóäåíòû âïåðâûå âñòðå÷àþòñÿ ñ Òå­

ðåçîé. Ðîëü Òåðåçû èãðàåò îäí à èç íàøè õ ñòóäåíòîê, ñîãëàñíî  ñëåäóþùåé 

2 Í à × Ø Ù ó Ú × Û ó × Û × Ü Ý ÿ  � Ý Ø � × à Ü  àêàäåìè÷åñêè õ  äèñêóññèÿõ, ñì . Ann Shalleck, 
Constructions of the Client Withi n Legal Education, 45 Stan. L. Rev. 1731 (1993). 
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Catherine Klein 

Â å ð í ó ë è ñ ü Â à ø è ð î ä è ò å ë è è â è ä ÿ ÷ ò î  Â û  â ñ ë å ç à õ , â û ã í à ë è Ð î á å ð ò à è ç ä î ì ó . 
Ê î ã ä à Ð î á å ð ò ó ø å ë , Â û  ð à ñ ñ ê à ç à ë è ð î ä è ò å ë ÿ ì  ÷ ò î  ï ð î è ç î ø ë î  è î í è 
î ò ï ð à â è ë è Â à ñ è Ä æ î ð ä à í à ê ò å ò ê å. Â û  õ î ò å ë è á û  â å ð í ó ò ü ñ ÿ ä î ì î é è õ î ä è ò ü 
â ê î ë å ä æ , í î  Â à ø è ä ð ó ç ü ÿ ã î â î ð ÿ ò Â à ì , ÷ ò î  â è ä ÿ ò Ð î á å ð ò à â î ê ð å ñ ò í î ñ ò ÿ õ 
ê î ë å ä æ à , ÷ ò î  î í  Â à ñ è ù å ò . 

Â û  ç ë û  í à Ð î á å ð ò à , ÷ ò î  î í  ó ã ð à æ àë í å ð î æ ä å í í î ì ó ð å á å í ê ó è ñ ÷ è ò à ­
å ò å , ÷ ò î  â ý ò î ò ð à ç î í  ñ ë è ø ê î ì  ó æ ï ð å ó â å ë è ÷ è ë . Â û  ò à ê æå ø ë è à ÿ ë è ÷ í î ñ ò ü 
è í å ë þ á è ò å ÷ ó â ñ ò â î â à ò ü ñ å á ÿ ç à ï ó ã à í í î é è ë è ï ð è ç í à ò ü ñ ÿ â ò î ì , ÷ ò î  Â à ñ 
ç à ï ó ã à ë è . Â û  ï ð å ä ï î ÷ è ò à å ò å ã î â î ð è ò ü , ÷ ò î  â û  ï î ä ð à ë è ñ ü è ë è ï î ñ ñ î ð è ë è ñ ü , 
è ë è ÷ ò î  î í  ê Â à ì  ï ð è ñ ò à â à ë . Â û  ñ ê î ð å å í å õ î ò è ò å í à ç û â à ò ü ý ò è õ ñ è ò ó à ö è é 
í à ñ è ë è å ì  è ë è è ç á è å í è å ì . Â û  ñ ÷ è ò à å ò å , ÷ ò î  Ð î á å ð ò â ñ å ã ä à ñ ò à ð à ë ñ ÿ è ì å ò ü 
ê î í ò ð î ë ü è ð å â í î â à ë Â à ñ ê ä ð ó ç ÿ ì . 

Â û  ã î ð ä à ÿ ë è ÷ í î ñ ò ü è í å õ î ò è ò å î ã ë à ñ ê è Â à ø å é ë è ÷ í î é æ è ç í è . Â û 
ñ ò û ä è ò å ñ ü , ÷ ò î  Â à ì  ï ð è ø ë î ñ ü î á ð à ò è ò ñ ÿ â þ ð è ä è ÷ å ñ ê ó þ  ê î í ñ ó ë ü ò à ö è þ  è í å 
ó â å ð å í û  â ÷ å ì  þ ð è ä è ÷ å ñ ê à ÿ ê î í ñ ó ë ü ò à ö è ÿ ì î æ å ò â à ì  ï î ì î ÷ ü . Â û  õ î ò è ò å 
â å ð í ó ò ü ñ ÿ ä î ì î é è õ î ä è ò ü â ê î ë å ä æ , á û ò ü ó â å ð å í í î é ÷ ò î  Â à ì , Ä æ î ð ä à í ó è 
Â à ø å ì ó á ó ä ó ù å ì ó ð å á å í ê ó í è ÷ å ã î  í å ã ð î ç è ò . Â à ø è ð î ä è ò å ë è ñ ë è ø ê î ì 
ç à í ÿ ò û  ð à á î ò î é è í å è ì å þ ò ä å í å ã ÷ ò î á í à í ÿ ò ü þ ð è ñ ò à . Â à ø  ç í à ê î ì û é 
ð à ñ ñ ê à ç à ë Â à ì  î  á å ñ ï ë à ò í î é þ ð è ä è ÷ å ñ ê î é ê î í ñ ó ë ü ò à ö è è Ê à ò î ë è ÷ å ñ ê î ã î 
Ó í è â å ð ñ è ò å ò à è Â û  ð å ø è ë è ñ þ ä à î á ð à ò è ò ü ñ ÿ . 

Ïåðå ä çàíÿòèÿì è îñòàëüíûå ñòóäåíòû ïîëó÷àþ ò òîëüêî 
ëàêîíè÷íó þ  èíôîðìàöè þ  î  Òåðåçå Î'Áðàé í  è ñëåäóþùóþ  èíñòðóêöèþ: 

Â à ø å é ê ë à ñ ñ í î é ç à ä à ÷ å é í à ý ò î é í å ä å ë å á ó ä å ò è í ò å ð â ü þ  ñ 1 7 ë å ò í å é 
Ò å ð å ç î é Î ' Á ð à é í  è î ï ð å ä å ë å í è å ç à õ î ä ÿ ò ë è ï ð å ä ï î ñ û ë ê è è ñ ê à ï î  ï ð è ç í à ­
í è þ  ã ð à æ ä à í ñ ê î é ç à ù è ò û  ( C i v i l P r o t e c t i o n O r d e r ) ï ð î ò è â å å ä ð ó ã ó . Â à ì  è ç ­
â å ñ ò í î  ò î ë ü ê î , ÷ ò î  î í à ï ð å á û â à å ò ó ñ â î å é ò å ò ê è , ï î ò î ì ó ÷ ò î  ï î ñ ñ î ð è ë à ñ ü 
ñ Ð î á å ð ò î ì , ê î ò î ð û é ì î æ å ò á û ò ü î ï à ñ å í . Ñ î ñ ð å ä î ò î ÷ ò å ñ ü í à î ï ð å ä å ë å í è è å å 
î æ è ä à í è é ( â ê à ê î é ï î ì î ù ü è î í à í ó æ ä à å ò ñ ÿ ) è ó ñ ò à í î â ë å í è è ñ í å é 
ñ î î ò â å ò ñ ò â ó þ ù è õ ï ð î ô å ñ ñ è î í à ë ü í û õ î ò í î ø å í è é . Ï î ä ó ì à é ò å î  ò î ì  ê à ê ì î æ ­
í î  î ï è ñ à ò ü â à ø ó ð î ë ü ñ ò ó ä å í ò à - à ä â î ê à ò à , à ò à ê æå â à ø è î ò í î ø å í è ÿ ñ ï ð å ï î ­
ä à â à ò å ë å ì  — î ï å ê ó í î ì . Â û  ì î æ å ò å è ñ ñ ë å ä î â à ò ü â ñ å â î ï ð î ñ û , ê î ò î ð û å ó â à ñ 
â î ç í è ê í ó ò ï ð è î ç í à ê î ì ë å í è è ñ ä å ë î ì , è ê î ò î ð û å ì î ã ó ò ñ ï î ñ î á ñ ò â î â à ò ü 
ð å ø å í è þ  â à ø å ã î  ç à ä à í è ÿ . Í à ç à í ÿ ò è ÿ õ á î ë ü ø è í ñ ò â î  è ç â à ñ â ï à ð å ñ ä ð ó ã è ì 
ñ ò ó ä å í ò î ì - ê î í ñ ó ë ü ò à í ò î ì  á ó ä å ò è í ò å â ü þ è ð î â à ò ü Ò å ð å çó Î ' Á ð à é í . Ï î ä ã î ­
ò à â ë è â à ÿ ñ ü ê ç à í ÿ ò è ÿ ì  ï î ä ó ì à é ò å î  ò î ì , ê à ê ë ó ÷ ø å â ñ å ã î  ñ ë å ä ó å ò ï î ñ ò ó ï à ò ü 
â î  â ð å ì ÿ ý ò î ã î  ï ð å ä â à ð è ò å ë ü í î ã î  è í ò å ð â ü þ . Ñ ò ó ä å í ò û  á ó ä ó ò ï î ä å ë å í û  í à 
í à ð û  í à ç à í ÿ ò è ÿ õ â î  â ò î ð í è ê . Ó ä à ÷ è ! 

Â . Ê î í ò å ê ñ ò ñ è ì ó ë ÿ ö è è 
„Êëèíèê à ñåìüè è ïðàâà" áûëà îñíîâàí à â 1978 ã. è ðàñøèðåíà 

â 1993 ã. — ýòî  ïåðâàÿ â Àìåðèê å ïðîãðàìì à ó÷åáíî é þðèäè÷åñêîé êîí ­
ñóëüòàöèè íàïðàâëåííà ÿ í à þðèäè÷åñêóþ  ïîìîù ü æåðòâàì  íàñèëèÿ 
â ñåìüå. Âàæíûì  çàäàíèåì  þðèäè÷åñêîé êîíñóëüòàöèè ÿâëÿåòñÿ ñòðåìëå­
íè å ê ðàçáóæäåíèþ  â ñòóäåíòàõ ÷óâñòâèòåëüíîñòè ê ïðàâîâûì , îáùåñòâåí ­
íû ì  è ýìîöèîíàëüíû ì  ïðîáëåìà ì  ñ êîòîðûì è ñòàëêèâàþòñÿ æåðòâû 
ñåìåéíîã î  íàñèëèÿ, íåñìîòð ÿ í à òî , ÷òî  êîëëè÷åñòî  ïðîèíñòðóèðîâàíû õ 
ïðåäñòàâèòåëåé äëÿ òðåòèðóåìûõ æåíùè í  è äðóãèõ ÷ëåíî â ñåìüè ïîñòî -
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ÿíí î  âîçðàñòàåò. Òåîðåòè÷åñêàÿ ÷àñòü îáó÷åíè ÿ â ñòóäåí÷åñêèõ þðèäè÷åñ­
êèõ êîíñóëüòàöèÿõ íàñòàâëåíà í à ïðîäãîòîâê ó ñòóäåíòîâ êàê ñ òî÷êè çðåíèÿ 
íåîáõîäèìû õ çíàíè é òàê è íàâûêîâ , íåîáõîäèìû õ äëÿ ýôôåêòèâíî é çàùè­
òû êëèåíòîâ. 

Âî  âðåìÿ íàøè õ ïåðâûõ çàíÿòèé ì û  êîíöåíòðèðóåìñ ÿ í à äèíàìèê å 
ðàçâèòèÿ íàñèëèÿ â ñåìüå: ïðîáëåì û  âëàñòè è êîíòðîëÿ ; öèêë íàñèëèÿ; òî 
êàê ïîòåðïåâøè å ìèíèìàëèçèðóþ ò íàñèëèå èëè îáâèíÿþ ò ñåáÿ; òÿãîòû 
ñîñòîÿíè ÿ â îòíîøåíèÿõ , â êîòîðû õ ïðèñóòñòâóåò íàñèëèå; à òàêæå òî , êàê 
íàñèëèå â ñåìüå âëèÿåò í à æåíùèí , íàõîäÿùèõñ ÿ â çàâèñèìî ì  ïîëîæåíèè . 
Ïîäãîòîâèòåëüíû å ìàòåðèàëû ñîñòîÿò èç ðàññêàçîâ î  òðåòèðóåìûõ 
æåíùèíàõ , î  ðàçëè÷íîì  ýòíè÷åñêîì  ïðîèñõîæäåíèè . Ì û  ñîçíàòåëüíî 
îòîøë è î ò òðàäèöèîííû õ ïðàâîâû õ ìàòåðèëîâ, òàêèõ êàê çàêîí û  è ïðåöå­
äåíòû . Äëÿ íà÷àëà ì û  õîòèì  îáåñïå÷èòü íàøè õ ñòóäåíòîâ îñíîâíû ì  è — 
â òî  æå âðåìÿ — êðèòè÷åñêèì  ïîíèìàíèå ì  ïðîáëåìû. 3 Ìíîãè å èç íè õ 
äîëæí û â ïåðâóþ  î÷åðåäü îçíàêîìèòüñ ÿ ñ ïîíÿòèå ì  íàñèëèåÿ â ñåìüå. 
Äàæå òåì  ñòóäåíòîì , êîòîðû å ñòîëêíóëèñü ñ òàêèìè ïðîáëåìàì è â ëè÷íî é 
æèçíè, íåõâàòàåò êðèòè÷åñêîãî  ïîäõîäà . Ñåìåéíî å íàñèëèå ýòî  ñëîæíàÿ, 
ìíîãîëèêà ÿ è ÷àñòî  øîêèðóþùà ÿ ïðîáëåìà . ×òîá û áûòü ýôôåêòèâíûì 
þðèñòî ì  â íàñòîÿùè õ äåëàõ ñâÿçàííû õ ñ íàñèëèåì  â ñåìüå, ñòóäåíòû 
äîëæí û ìíîã î  çíàòü è í å ñòàðàòüñÿ ñîñòàâëÿòü ñîáñòâåííîã î  ìíåíèÿ . 
Ïîñë å ýòèõ çàíÿòèé ñòóäåíòû ãîðàçäî  ëó÷øå ïîíèìàþ ò ìåõàíèç ì  ëèøåíè ÿ 
òðåòèðóåìûõ æåíùè í  âëàñòè íàä ñîáîé , à òàêæå ïî÷åì ó îí è í å ìîãó ò æèòü 
„ïðîñò î  òàê". Ðàçäðàæåííûå òåì , ÷òî  èõ êëèåíòû í å îòâå÷àþò í à òåëåôîí ­
íû å çâîíê è èëè ïðåäïî÷èòàþ ò âåðíóòüñÿ ê ñâîåì ó ìóæó èëè ïàðòíåðó 
íàñèëüíèêó, ñòóäåíòû áóäóò ðàçìûøëÿò ü íà ä èõ ïîâåäåíèå ì  â òå÷åíèè 
öåëîãî  ñåìåñòðà, ÷òîá ïîíÿò ü ìåõàíèç ì  ïîâåäåíè ÿ ñâîèõ êëèåíòîâ, à òàêæå 
ìåõàíèç ì  èõ ñîáñòâåííî é ðåàêöèè í à êëèåíòîâ. 

Ðàçèãðûâàåìàÿ ñèìóëÿöèÿ çàñòàâëÿåò ñòóäåíòîâ ñêîíôðîíòèðîâàò ü 
ïðîáëåìû , î  êîòîðû õ ì û  ãîâîðèëè âî  âðåìÿ ïåðâûõ çàíÿòèé. Âî-ïåðâû õ 
åùå ðàç îïðåäåëèòü ïîíÿòè å ñåìåéíîã î  íàñèëèÿ, êàê ÷åãî-òî  áîëüøåãî  ÷åì 
òîëüêî  ôèçè÷åñêîå íàñèëèå ï î  îòíîøåíè è ê æåðòâå. Ðåâíîñòü Ðîáåðòà, 
êîòîðàÿ äîâåëà äî  óãðîç è çàïðåòà âñòðå÷ü ñ äðóçüÿìè ìóæñêîãî  ïîë à 
ÿâëÿåòñÿ ôîðìî é ïñèõè÷åñêîãî  èñòÿçàíèÿ. Àíàëîãè÷íî , óíè÷òîæåíè å 

3 Ï îäãîòîâèòåëüíû å ìàòåðèàëû : George Lardner , Jr., The Stalking of Kristin, Wash. Post, 
November  22, 1992, at CI ; Myrn a M. Zambrano, Six Women's Stories, in Mejor  Sola Que 
Mai Acompanada: For  the Latin a in an Abusive Relationship 143-146 (1985); Evelyn C. 
White, What is Domestic Violence & The Psychology of Abuse in Chain, Chain, Change: For 
Black Women Dealing with Physical and Emotional Abuse 9-26 (1985); bell hooks, 
Violence in Intimat e Relationships, in Talking Back: Thinkin g Feminist/Thinking Black 
84-91 (1989); National Conference of Catholic Bishops, When I Call For Help: A Pastoral 
Response to Domestic Violence Against Women (1992). Ñòóäåíòû  ïîëó÷àþ ò ó÷åáíû å 
ïîñîáèÿ , èëëþñòðèðóþùè å öèêë íàñèëèÿ , âëàñòü è êîíòðîëü . Ýòè ïîñîáè ÿ ìîãó ò 
ïîìî÷ ü êàê ñòóäåíòàì , òàê è èõ êëèåíòàì . (Ñì . ïðèëîæåíè å Â.) Ñòóäåíòû  òàêæå 
îçíàêîìëÿþòñ ÿ ñî  ñòàòüÿì è ï î  ìåòîäîëîãè è îáó÷åíè ÿ ïîñðåäñòâàì  þðèäè÷åñêèõ 
êîíñóëüòàöè è è î  åå äîñòîèíñòâàõ . Ñì. , e.g., David R. Barnhizer, The Clinical Method 
of Legal Instruction: Its Theory and Implementation, 30 J. Legal Educ. 67, 71-79 (1979); 
Willia m Quigley, Introduction to Clinical Teaching for the New Clinical Law Professor: A 
View from the First Floor, 28 Akro n L. Rev. 463, 471-76 (1995). 
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Catherine Klein 

Òåðåçèíîé îäåæäû, äåòñêèõ ÿñëåé, ïåëåíî ê è ìîíèòîð à — õîòü í å ÿâëÿëîñü 
ôèçè÷åñêèì  íàñèëèåì  — áûëî  çàïóãèâàíèåì  íàïðàâëåííû ì  í à óòðàòó 
÷óâñòâîâà áåçîïàñíîñòè . 

Âî-âòîðûõ , ñèìóëÿöèÿ íàãëÿäí î  ïîêàçûâàåò òàê íàçûâàåìû é öèêë 
íàñèëèÿ. Ïîíÿòè å „öèêë íàñèëèÿ" ïðèäóìàë à äð. Ëåîíî ð Âîëêåð, êàê ñðåäñ­
òâî  ïîíèìàíè ÿ äèíàìèê è íàñèëüñòâåííûõ âçàèìîîòíîøåíèé. 4 Öèêë 
ñîñòîèò èç òðåõ ôàç. Ôàçà „ñîçäàíè ÿ íàïðÿæåíèÿ " îòëè÷àåòñÿ íàðàñòà­
þùè ì  â îòíîøåíèÿ õ ÷óâñòâîì  ñòðàõà. Æåðòâà ÷óâñòâóåò, ÷òî  íåñìîòð ÿ í à 
òî , ÷òî  îí à êàê ìîæå ò ñòàðàåòñÿ óãîäèòü ñâîåì ó ïàðòíåðó, íàñèëüíèê ñòà­
íîâèòñ ÿ âñå áîëåå íåäîâîëüíûì , ðàçäðàæèòåëüíûì  è âçâîëíîâàííûì . 
Âòîðàÿ ôàçà — „ôàçà íåïîñðåäñòâåííîã î  íàñèëèÿ" õàðàêòåðèçóåòñÿ âçðû­
âî ì  íàðàñòàþùåãî  äàâëåíèÿ è ïðîÿâëåíèå ì  íàñèëèÿ êàê òàêîâîãî , â ïñèõî ­
ëîãè÷åñêîé, ñëîâåñòíîé èëè ýìîöèîíàëüíî é ôîðìå . Â êîíö å êîíöîâ , âî 
âðåì ÿ òàê íàçûâàåìî é „ôàçû ìåäîâîã î  ìåñÿöà" íàñèëüíèê ðàñêàèâàåòñÿ, 
îáåùàåò èçìåíèòüñÿ è ÷òî  óæå íèêîãä à í å áóäåò âåñòè ñåáÿ àãðåññèâíî. 
Æåðòâà ìîæå ò îùóùàò ü çëîñòü, ëþáîâü , ñìóùåíè å èëè êàêóþ  óãîäí î  êîì ­
áèíàöèþ  ýòèõ ÷óâñòâ. Åñëè æåðòâà ïîâåðè ò îáåùàíèÿ ì  íàñèëüíèêà è ðåøèò 
í å ñðûâàòü ñóùåñòâóþùèõ îòíîøåíèé , öèêë ïîâòîðèòñ ÿ ñíîâà . Ñèìóëÿöèÿ 
í å îïèñûâàå ò ñòàäèè íàðàñòàþùåãî  íàïðÿæåíèÿ , õîòü èëëþñòðèðóåò íåñ­
êîëüêî  ïðèìåðî â ôàçû íåïîñðåäñòâåííîã î  íàñèëèÿ. Íàèáîëå å íàãëÿäíû ì 
ïðèìåðî ì  ÿâëÿåòñÿ ðåàêöèÿ Ðîáåðòà, êîãäà î í  óçíàåò î  âòîðî é áåðåìåí ­
íîñò è Òåðåçû, óãðîæàåò åé è ôèçè÷åñêè åå àòàêóåò. Ñèìóëÿöèÿ èëëþñòðè­
ðóåò òàêæå ôàçó ìåäîâîã î  ìåñÿöà „öèêëà íàñèëèÿ". Ïîñë å èçáèåíèé Ðîáåðò 
âñåãäà èçâèíÿëñÿ, êëÿëñÿ ÷òî  ëþáèò Òåðåçó è îáåùàë, ÷òî  óæå íèêîãä à åå í å 
îáèäåò. 

Â-òðåòüèõ, çíà÷åíèå âëàñòè è êîíòðîë ÿ â ñèòóàöèè íàñèëüñòâåííûõ 
îòíîøåíèé , îáû÷í î  íåäîîöåíèâàåòñÿ. Ñîãëàñíî  òåîðèè âëàñòè è êîíòðîëÿ , 
ïðè÷èíî é íàñèëèÿ â ñåìüå í å ÿâëÿåòñÿ çëîñòü èëè ñòðåññ, çëîóïîòðåáëåíè å 
àëêîãîëÿ èëè íàðêîòèêîâ . Ïðè÷èíî é ÿâëÿåòñÿ ñêîðåå æàæäà óäåðæàíèÿ íàä 
æåðòâîé âëàñòè è êîíòðîëÿ , ïð è ïîìîùü è ðàçíîîáðàçíû õ ñðåäñòâ, â òî ì 
÷èñëå åå ýêîíîìè÷åñêîã î  ïîëîæåíèÿ , èçîëÿöè, ñëîâåñòîãî  èëè ýìîöèîíàëü ­
íîã î  óíèæåíèÿ, íàñèëèÿ.5 Áîëüøàÿ ÷àñòü äåéñòâèé Ðîáåðòà çàïëàíèðîâàí à 
òàê, ÷òîáû êîíòðîëèðîâàò ü ïîâåäåíè å Òåðåçû: î í  îòáèðàåò åé ïåéäæåð, 
÷òîáû çíàòü êòî  ê íåé çâîíèò ; äèêòóåò åé êàêóþ  îäåæäó îí à ìîæå ò íîñèòü ; 
óãðîæàåò, ÷òî  îòáåðåò ó íå å ðåáåíêà, åñëè îí à áóäåò ïðèíèìàò ü ïîäàðê è î ò 
ñâîèõ äðóçåé. Ïð è ïîìîùü è êîíòðîë ÿ Ðîáåðò óäåðæèâàåò âëàñòü íà ä 
Òåðåçîé. Áîëåå òîãî , ñòóäåíòû ïîëó÷àþ ò íàãëÿäíî å ïðåäñòàâëåíèå ýñêàëà­
öèè íàñèëèÿ â ìåð ó ðàçâèòèÿ ñèòóàöèè. Ïîâåäåíè å Ðîáåðòà âèäîèçìå ­
íÿåòñÿ èç ñëîâåñòíîãî  îñêîðáëåíè ÿ è óíèñòîæåíèÿ åå îäåæäû â óãðîçó 
óáèéñòâà è ôèçè÷åñêîå íàñèëèå. 

È íàêîíåö , êëþ÷åâûì  çâåíî ì  ñèìóëÿöèè ÿâëÿåòñÿ òåíäåíöèÿ 
æåðòâû ê ìèíèìàëèçàöè è è äàæå îòðèöàíè þ  íàñèëèÿ. Ïîñë å ññîð Òåðåçà 
íèêîãä à í å îáðàùàëàñü ê âðà÷ó èëè â ïîëèöèþ , äàæå ïîñë å òîãî , êàê Ðîáåðò 

4 Ñì . � � � � � e � . Walker, The Battered Woman (1979); � � � � � e E. Walker, Terrifying Love 
(1989). See also, Susan  Schecter, Women and Mate Violence (1982). Öèêë � 	 
 � � � ÿ  � î
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s
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� � � ÿ  ñòàòüè „Êîëåñ î  âëàñòè è êîíòðîëÿ "  çàìåùåí î  â ïðèëîæåíè è Â. 
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óäàðèë åå â æèâîò, òîãäà êàê îí à áûëà â íà÷àëüíî é ñòàäèè áåðåìåííîñòè . 
Îí à íàçûâàëà èçáèåíèÿ îáîþäíûì è äðàêàìè èëè ññîðàìè , í å ðåøàÿñü 
íàçûâàòü Ðîáåðòà „íàñèëüíèêîì" , à ñåáÿ „æåðòâîé íàñèëèÿ â ñåìüå".6 

Äðóãîé âàæíîé öåëüþ  ñèìóëÿöèè ÿâëÿåòñÿ ïîáóæäåíè å ñóäåíòîâ 
ê ïîïûòêà ì  ñàìîñòîÿòåëüíî é îöåí û  ïðàâîâû õ ïðîáëå ì  Òåðåçû. Ïåðå ä òåì 
êàê íà÷àòü ïðåäñòàâëåíèå, ì û  ïðîâîäè ì  äèñêóññèþ  í à òåìó çàêîí à î  ïðî -
òèâîäåéñòâîâàíèè ñåìåéíîì ó íàñèëèþ  â Äèñòðèêòå Êîëëóìáèÿ . Ñòóäåíòû 
äîëæí û ïðåäâàðèòåëüíî  îçíàêîìèòüñ ÿ ñ ñîîòâåòñòâóþùèì è çàêîíîìè , 
ðåøåíèÿì è ñóäà è ïðåöåäåíòàìè. 7 Äèñêóññèÿ ïîìîæå ò èì  â îïðåäåëåíè è 
âðåì ÿ èíòåðâüþ  îñíîâíû õ ïðàâîâû õ ïðîáëå ì  Òåðåçû. Äðóãèìè ñëîâàìè , 
Òåðåçà ìîæå ò áûòü çàèíòåðåñîâàíà â ïîëó÷åíè è ïîñòàíîâëåíè ÿ ñóäà, 
îáÿçûâàþùè ì  Ðîáåðòà äåðæàòñÿ î ò Òåðåçû èç äàëåêà (èçâåñòíîì  â Äèñ­
òðèêòå Êîëëóìáè ÿ êàê „ïîñòàíîâëåíè å ï î  ãðàæäàíñêîé çàùèòå"). Â áóäó­
ùå ì  Òåðåçà äîëæí à áóäåò ïîäóìàò ü î á èñïîëüçîâàíè è äîñòóïíû õ âîçìîæ ­
íîñòå é ï î  ïðåäîñòàâëåíèþ  ïîñòîÿííî é îïåêè . Â ñëó÷àå ïðèçíàíè ÿ 
ãðàæäàíñêîé çàùèòû ýòè ìåð û ïðåäîñòàâëÿþòñÿ òîëüêî  âðåìåííî , ñðîêî ì 
í à 1 ãîä.8 

Âîçðàñò Òåðåçû ÿâëÿåòñÿ îäíè ì  èç óñëîæíÿþùè õ îáñòîÿòåëüñòâ. 
Ñ ïðàâîâî é òî÷êè çðåíèÿ â ñåìíàäöàòü ëåò îí à âñå åùå ÿâëÿåòñÿ íåñîâåð­
øåííîëåòíåé . Ñëåäîâàòåëüíî, âîçíèêàåò âîïðîñ , ìîæå ò ëè Òåðåçà 
ñàìîñòîÿòåëüí î  õîäàòàéñòâîâàòü î  èçäàíèå ïîñòàíîâëåíè ÿ ï î  ãðàæäàí­
ñêîé çàùèòå — áåç ïîìîùü è ðîäèòåëåé èëè äðóãîãî  þðèäè÷åñêîãî  ïðåä­
ñòàâèòåëÿ — àäâîêàòà èëè ïðîöåññóàëüíîãî  çàùèòíèêà. (Ïðîöåññóàëüíû å 
çàùèòíèêè — guardians ad litem — ýòî  àäâîêàòû, çàäàíèåì  êîòîðû õ 
ÿâëÿåòñÿ çàùèòà èíòåðåñîâ íåñîâåðøåííîëåòíèõ , äàæå íàïåðåêî ð èõ ñîá­
ñòâåííî é âîëè. Ïîýòîìó , îí è í å îáÿçàí û  — òàê êàê àäâîêàòû — ñîáëþäàòü 
íåêîòîðû å ýòè÷åñêèå ïðàâèëà, òàêèå êàê êîíôèäåíöèàëüíîñòü , óñåðäíîå 
ïðåäñòàâëåíèå âîëè êëèåíòà). Ýòè ïðîáëåì û  í å ñëó÷àéíî  íàõîäÿòñÿ â öåí ­
òðå âíèìàíè ÿ íàøå é êëèíèêè, êîòîðàÿ èçíà÷àëüíî  áûëà âîâëå÷åíà â äåëà 
ñâÿçàííû å ñ íàñèëèåì  ï î  îòíîøåíè þ  ê íåñîâåðøåííîëåòíèì , ñîñòîÿùè ì 
â íåôîðìàëüíû õ îòíîøåíèÿõ . Âî  âðåìÿ êàæäîãî  ñåìåñòðà íàø è ñòóäåíòû 
ïðîâîäÿ ò â øêîëàõ Äèñòðèêòà Êîëëóìáè ÿ ñåìèíàð û í à òåìó íàñèëèÿ í à 
íåñîâåðøåííîëåòíèõ , ñòàðàþòñÿ âòÿíóòü ó÷àùèõñÿ â äèàëîã î  òîì , ÷åì 
ÿâëÿåòñÿ íàñèëèå â ñåìüå, êàêèå ïðàâîâû å ìåð û ê íåì ó ïðèìåíèìû , ÷òî 
ñîâåòîâàòü äðóçüÿì, êîòîðû å ñàì è ïðèìåíÿþ ò íàñèëèå è/èëè ñàì è 
ñòàíîâÿòñÿ åãî  æåðòâàìè. Áîëåå òîãî , ì û  â ïåðâóþ  î÷åðåäü ñòàðàåìñÿ 
ïðåäñòàâëÿòü èíòåðåñû íåñîâåðøåííîëåòíè õ æåðòâ íàñèëèÿ â ñåìüå. 
Áëàãîäàðÿ øèðîêîì ó îïðåäåëåíè þ  ñåìåéíîã î  íàñèëèÿ â çàêîíîäàòåëüñòâå 

6 Òàêî å  ï îâåäåíè å � � � � å å � � � � � � �  äëÿ � å � � � � . Ñì . Violence in Intimate Relationships, 
i n ����� n g Back: � ! � n �� n g "# $� n� %& '�! � n �� n g Black 84-91 (1989). 

7 D.C. Code ( n n . sectio)  16-1001 et *+, . (West 1996). Ì û  ðàçðàáîòàëè ñïåöèàëüíû å 
çàäàíèÿ ï î ì îãàþùè å ïðèñâîèò ü ýòó ìàòåðèþ . Â ýòèõ çàäàíèÿ õ ñòóäåíòû  äîëæí û 
îòâåòèòü í à ðÿä ñïåöèôè÷åñêèõ âîïðîñî â î  çàêîíîäàòåëüñòâå, òî÷í î  öèòèðóÿ â ñâî ­
èõ îòâåòàõ êîíêðåòíû å çàêîíîïîëîæåíèÿ . Ì û  ïðîñè ì  ñòóäåíòîâ, ÷òî á ïðèíåñë è 
ýòè çàäàíèÿ ñ ñîáî é í à ïåðâû å çàíÿòèÿ . Òàêîé óðîâåí ü ñàìîñòîÿòåëüíî é ï îäãîòîâ ­
êè ï î ì îãàå ò â äèñêóññèè è ñèìóëÿöè è êàê òàêîâîé . 

8 D.C. Code Ann. section 16-1005 (ñ) (West 1996) (äèñêóññèÿ î  äîñòóïíû õ ñðåäñòâàõ 
çàùèò û  — ïîñòàíîâëåíèÿ õ ñóäà). 
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Äèñòðèêòà Êîëëóìáèÿ , êîòîðî å äîïóñêàåò âîçìåùåíè å óùåðáà ñâÿçàííîã î 
ñ íàñèëèåì  â íåôîðìàëüíû õ îòíîøåíèÿ õ è í å ñâÿçûâàåò ñ âîçðàñòîì 
âîçìîæíîñò è âûñòóïëåíèÿ ñ ïðîñüáî é î  ïðèçíàíè å çàùèòû.9 Â ñâÿçè ñ òåì , 
÷òî  çàêîíîäàòåëüñòâî  Äèñòðèêòà Êîëëóìáè ÿ äàåò âîçìîæíîñò ü ïðèìåíå ­
íè ÿ øèðîêîã î  äèàïàçîí à ñðåäñòâ, â çàâèñèìîñòè î ò ñèòóàöèè.1" Ñóä ìîæå ò 
âûáðàòü ìåðó , ñîîòâåòñòâóþùóþ  èíäèâèäóàëüíûì  ïîòðåáíîñòÿ ì  íåñîâåð­
øåííîëåòíåã î  èñòöà (íàïðèìå ð ïðèíÿò ü ðåøåíèå î  ïåðåíåñåíèè íåñîâåð­
øåííîëåòíåã î  âèíîâíèê à â äðóãóþ  øêîëó) . 

Òðåòüÿ çàäà÷à, êîòîðó þ  ì û  ñòàâèì  ïåðåä ñòóäåíòàìè ïð è ïåðâî ­
íà÷àëüíî ì  èíòåðâüþ  ñ Òåðåçîé, ÿñí î  âûðàæåíà â èíñòðóêöèè ê ñèìóëÿöèè. 
Ñòóäåíòû äîëæí û „ïîäóìàò ü êàê îïèñàòü ñâîþ  ðîëü ñòóäåíòà-àäâîêàòà 
è ñâîè îòíîøåíè ÿ ñ ïðåïîäàâàòåëåì-îïåêóíîì" . Èññëåäîâàíèå ýòèõ 
âçàèìîîòíîøåíè é ÷ðåçâû÷àéíî  âàæíî  â óñòàíîâêå ïðàâèëüíîã î  ôóíêöèî ­
íèðîâàíè ÿ êëèíèêè. Îòíîøåíè ÿ ìåæäó ñòóäåíòîì  è êëèåíòî ì  äîâîëüí î 
ñëîæíû . Ñ îäíî é ñòîðîíû , ñòóäåíò í å ÿâëÿåòñÿ àäâîêàòîì , à ñ äðóãîé 
ñòîðîí û  — ñîãëàñíî  çàêîí ó Äèñòðèêòà Êîëëóìáè ÿ î  ñòóäåí÷èñêèõ ïðàêòè­
êàõ — íàäåëåí  ìíîãèì è àòðèáóòàìè àäâîêàòà." Ñòóäåíòû äîâîëüí î  ÷àñòî 
÷óâñòâóþò ñåáÿ íåñîîòâåòñòâåíí î  ïîäãîòîâëåííûì è ê ñâîåì ó ïåðâîì ó 
èíòåðâüþ  ñ Òåðåçîé, îñîçíàþ ò êàê ìíîãîã î  îí è åùå í å çíàþò . Ýòà 
íåïîäãîòîâëåííîñò ü ìîæå ò êàçàòüñÿ áîëüøåé èç-çà æåëàíèÿ êàê êëèåíòà 
òàê è îïåêóíà , âèäåòü â ñòóäåíòå ïîëíîöåííîã î  þðèñòà. Ñòóäåíòû, òàêæå 
êàê è àäâîêàòû, ñòàðàþòñÿ óñòàíîâèòü áîëåå áëèçêèå îòíîøåíè ÿ ñî  ñâîèì 
êëèåíòîì . Îäíàê î  òàêèå ôàêòîðû êàê ðàññà, ïîë , îáùåñòâåííî å ïîëî -

9 D.C. Code - . . . sectio/  16-1001 (1) (West 1996) (î ïðåäåëÿå ò „complainant "  êàê ëÿáóþ 
æåðòâó ïðåñòóïëåíè é ïðîòè â ñåìüå, íåñìîòð ÿ í à âîçðàñò, åñëè æåðòâà ñîñòîè ò ñ 
âèíîâíèêî ì  ïðàâîíàðóøåíè ÿ â êðîâíî ì  ðîäñòâå, íàõîäèòñ ÿ ï î ä åãî  ïðàâîâî é 
îïåêîé , ñîñòîè ò â áðà÷üíî ì  ñîþçå , èìåå ò ñ íè ì  äåòåé, ïðîæèâàå ò èëè ïðîæèâàë à 
ñ íè ì  â îä í î ì  ä î ìå , ñîñòî é èëè ñîñòîÿë ÿ ñ íè ì  â áëèçêèõ îòíîøåíèÿõ. ) 

0 D.C. Code Ann. section 16-1005(ñ)(10) (West 1996). 
1 Â 1969 ã. Àìåðèêàíñêà ÿ Àñîöèàöè ÿ Þðèñòî â (American Bar  Association) ó÷åðåäèëà 

Îáðàçöîâû é Óñòàâ î  ñòóäåí÷åñêèõ þðèäè÷åñêèõ ïðàêòèêàõ . Ñ òåõ ïî ð êàæäûé 
øòàò, â ò î ì  ÷èñëå Äèñòðèêò Êîëëóìáè ÿ è Ïóåðò î  Ðèêî , óñòàíîâè ë ñîáñòâåííû å ðå­
ãóëÿöèè êàñàþùèåñÿ þðèäè÷åñêî é ðàáîòû  ñòóäåíòîâ — (ïîñðåäñòâî ì  çàêîíî â èëè 
ñóäåáíû õ ðåøåíèé ) äàþùè å ñòóäåíòàì  âîçìîæíîñò ü îãðàíè÷åíî é þðèäè÷åñêî é 
ïðàêòèêè . Àñîöèàöè ÿ õîòåëà äîñòè÷ü ñëåäóþùåãî : 1) óâåëè÷èòü äîñòóïíîñò ü ïðà ­
âîâî é ï î ì îù è äëÿ íàèáîëå å óíèæåííû õ è îñêîðáëåííû õ êëèåíòîâ ; 2) ïîîùðèò ü 
þðèäè÷åñêèå ÂÓÇ-û  ê ðàñøèðåíè þ  êîíñóëüòàöèîííû õ ïðàêòè ê ï îäãîòîâê è 
ê ïðîôåññèè . Ðåãóëÿöèè ñòóäåí÷åñêèõ ïðàêòèê , êàê áîëüøèíñòâ î  ïðàâîâû õ í îð ì 
íà÷àë î  æèòü ñîáñòâåííî é æèçíüþ . Ïðåïîäàâàòåëÿ ì  ïðàâà , ó÷èòåëÿì  þðèäè÷åñêèõ 
êîíñóëüòàöè é è äåêàíàì  þðèäè÷åñêèõ ÂÓÇ-îâ îñòàåòñÿ ëèø ü âëèÿòü í à ïðàâîòâî -
ðèòåëüíûå , èñïîëíèòåëüíû å è àäìèíèñòðàòèâíû å îðãàíû , ñ öåëüþ  âíåäðåíè ÿ ýòèõ 
ðåãóëÿöèé. Ïðàâèë î  Ñòóäåí÷åñêèõ ïðàêòè ê Äèñòðèêòà Êîëëóìáèÿ , óñòàíîâëåííî å 
Àïåëëÿöèîííû ì  ñóäîì  êàê ñóäåáíî å ïðàâèë î  ¹  48 ãëàñèò: ñòóäåíò äîëæåí  ïîñå ­
ùàò ü àòòåñòîâàííî å ó÷åáíî å çàâåäåíèå; äîëæåí  ñîáðàòü áîëåå ÷åì  ïîëîâèí ó ïóí ­
êòîâ , íåîáõîäèìû õ äëÿ çàâåðøåíè ÿ ó÷åáû; äîëæåí  èìåò ü ïîäòâåðæäåíè å äåêàíà, 
÷òî  è ìåå ò ñîîòâåòñòâóþùè å êîìòåòåíòíöè è è õàðàêòåð; í å èìåå ò ïðàâ à ïðèíè ­
ìàò ü âîçíàãðàæäåíèÿ ; äîëæåí  ï îäòâåðäèò ü îçíàêîìëåíè å ñ ïðàâèëàì è ïðîôåñ ­
ñèîíàëüíî é îòâåòñòâåííîñòè ; äîëæåí  óñïåøí î  ïðîéò è âñòóïèòåëüíû é ïðîöåñ ñ 
è èìåò ü ñîãëàñèå ñóäà. 
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æåíèå ìîãó ò îñëîæíèò ü ýòî  ñòðåìëåíèå, îòðàæàÿñü òàêæå í à âîñòðèÿòèè 
ñòóäåíòîì  êëèíèêè êàê òàêîâîé. Ñòóäåíòû, ñëèøêî ì  çàíÿòûå ñèìóëÿöèåé, 
÷àñòî  çàáûâàþò ÷òî  êëèíèêà — ýòî  ìåñòî , ãäå îí è èìåþ ò âîçìîæíîñò ü 
ñòîëêíóòüñÿ ñ íàñòîÿùè ì  êëèåíòîì , í å äóìàþ ò î  òîì , êàêîâà áóäåò èõ 
ðåàêöèÿ êîãäà îí è ñòîëêíóòüñÿ ëèöî ì  ê ëèöó ñ íàñòîÿùè ì  êëèåíòîì . 
Ìíîãè ì  ñòóäåíòàì  í å ëåãêî  îñîçíàòü , ÷òî  íåñìîòð ÿ í à òî , ÷òî  îí è âñå 
åùå ó÷àòñÿ, îí è ìîãó ò ïåðåäñòàâëÿòü èíòåðåñû ñâîèõ êëèåíòîâ â ñóäå. 
Íåêîòîðû å êëèåíòû òàêæå ñêåïòè÷åñêè îòíîñÿòñ ÿ ê òîìó , ÷òî  èõ áóäåò 
çàùèùàòü þðèñò áåç âûñøåãî  îáðàçîâàíèÿ. 1 2 Ñóìóëÿöèÿ äàåò èì  âîçìîæ ­
íîñò ü ïî÷óâñòâîâàòü êàêîâî  áûòü ñòóäåíòîì-çàùèòíèêî ì  â îòíîøåíèÿ õ 
ñ êëèåíòîì . 

Ì û  òàêæå ïðîñè ì  ñòóäåíòà î÷åí ü îñíîâàòåëüí î  ïîäóìàò ü î  òîì , 
êàê îáüÿñíèòü êëèåíòó ñâîå îòíîøåíè å ê ïðåïîäàâàòåëþ-îïåêóíó . 
Äåëàåòñÿ ýòî  äëÿ òîãî , ÷òîáû óçíàòü êàêîâû îæèäàíèÿ ñòóäåíòîâ ï î 
îòíîøåíè þ  ê îïåêóí ó è êàê ýòè îæèäàíèÿ îòðàæàþòñÿ í à èõ îòíîøåíèÿ õ 
ñ êëèåíòîì . Ïðàâèë à ñòóäåí÷åñêèõ ïðàêòèê Äèñòðèêòà Êîëëóìáè ÿ 
òðåáóþò, ÷òîáû îïåêóíî ì  ñòóäåíòà áûë âûêâàëèôèöèðîâàííû é àäâîêàò, 
îäíàê î  í å äàþò îïðåäåëåíè ÿ ïîíÿòè ÿ „îïåêà". 1 3 Â çàâèñèìîñòè î ò 
ïåäàãîãè÷åñêîãî  ïîäõîä à äàííî é êëèíèêè êîíòàêòû îïåêóí à ñ êëèåíòî ì 
ìîãó ò áûòü øèðîêèì è èëè îãðàíè÷åííûìè ; î í  ìîæå ò ïðèñóòñòâîâàòü èëè 
í å ïðèñóòñòâîâàòü âî  âðåì ÿ èíòåðâüþ.1 4 Åñëè ïðèíÿò ü ðåøåíèå î  ïðè ­
ñóòñòâèè îïåêóíà , ÷åì  ñòóäåíò ìîæå ò îáúÿñíèòü ïðèñóòñòâèå òðåòüåãî 
ëèöà, ÿâëÿþùååñÿ íàìåêî ì  í à òî , ÷òî  ñòóäåíò åùå í å ÿâëÿåòñÿ êîìïåòåí ­
òíû ì  þðèñòîì ? Êàê äîëæåí  âåñòè ñåáÿ ñòóäåíò, åñëè êëèåíò çàäàñò 
âîïðî ñ íåïîñðåäñòâåíí î  îïåêóíó , èãíîðèðóÿ åãî/åå? Êàê, ï î  ìíåíè þ 
ñòóäåíòà, äîëæåí  âåñòè ñåáÿ îïåêóí ? Í à ïðîòÿæåíè è ó÷àñòèÿ â ïðîãðàì å 
þðèäè÷åñêîé êîíñóëüòàöèè, îïðåäåëåíè å îòíîøåíè é ñòóäåíòà ñ îòåêóíî ì 
ïîñòîÿíí î  èçìåíÿåòñÿ. Îäíàê î  äëÿ áëàãà îòíîøåíè é ñòóäåíòà ñ êëèåí­
òîì , ì û  õîòèì , ÷òîá íàø è ñòóäåíòû îñîçíîâàë è êàêèå ïðîáëåì û  ñâÿçàíû 
ñ ôóíêöèåé îïåêóíà. 15 

È ïîñëåäíåé , õîòü í å ìàëîâàæíî é öåëüþ  ÿâëÿåòñÿ ðàçâèòèå ó ñòó­
äåíòî â ñïîñîáíîñò è âåäåíèÿ èíòåðâüþ. Â ñòîëêíîâåíè è ñ ãîðäî é è áåðå­
ãóùåé ñâîþ  ëè÷íóþ  æèçíü Òåðåçîé, êîòîðî é ñòûäí î  îáðàùàòüñÿ ê þðèñòó, 
êîòîðàÿ í å óâåðåíà, áóäåò ëè þðèñò â ñîñòîÿíè è åé ïîìî÷ü , ñòóäåíòû 
äîëæí û âíèìàòåëüí î  ñëóøàòü è âûëàâëèâàòü èíôîðìàöèþ , íåîáõîäèìó þ 
èì  äëÿ îïðåäåëåíè ÿ ñìîãó ò ëè îíè , è êàêèì  îáðàçîì , ïîìî÷ ü Òåðåçå. 
Âûïîëíåíè å ýòîãî  çàäàíèÿ òðåáóåò î ò ñòóäåíòîâ ó÷åòà âñåõ âûøåóïîìÿíó -

1 2 Ýòî ò < = > ? @ A B A C ì C D E = F ì @ E = G > ? H F = I H F H E ì A  àäâîêàòî ì ? H A B > J > D D K ì = F ? H > ­
äåëåíí î ì I  äåëó ï î  ðåøåíè þ  ñóäà. È õ êëèåíò û  ÷àñòî  áûâàþ ò íåäîâåð÷èâ û  ê íèì , 
êàê ê „áåçïëàòíûì "  þðèñòàì . 

13 District of Columbia Court of Appeals Rule 48(e) (supervision requirements). 
14 Ñòàòüÿ Some Chavkin (1 Clinical L. Rev. 199). 
1 5 Äëÿ äèñêóñèè í à òåì ó ôóíêöè è îïåêóí à ñì. , e.g., Quigley, supra note 4; Halina Niec, 

Evolutionary Supervision, 2 Klinik a 243 (2000); Ann Shalleck, Clinical Contexts: Theory 
and Practice in Law and Supervision, 21 N.Y.U. Rev. L . and Soc. Change 109 (1994); Peter 
T. Hoffman, Clitucal Course Design and the Supervisory Process, Ariz . St. L. Rev. 277 
(1982) (check cite); Peter  T. Hoffman, The Stages of the Clinical Supervisory 
Relationship, (1985). 
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òûõ ôàêòîðîâ , à òàêæå òðåíèðîâêè ñïîñîáíîñò è âåäåíèÿ èíòåðâüþ  (ñ ìàòå­
ðèàëàìè í à ýòó òåì ó îí è äîëæí û áûëè îçíàêîìèòñ ÿ äî  çàíÿòèé).1 6 

Íàø à êîíñóëüòàöèÿ îñíîâàí à í à ìîäåë è ñîñðåäîòî÷åííî é í à 
êëèåíòå.17 Ñòóäåíòû èñïîëüçóþ ò ñèìóëÿöèþ  äëÿ ðàçâèòèÿ ñïîñîáíîñòåé , 
âàæíûõ äëÿ èíòåðâüþèðîâàíè ÿ ñîñðåäîòî÷åííîã î  í à êëèåíòå (ïîñòàíîâê à 
îòêðûòûõ âîïðîñîâ , âíèìàòåëüíî å è íåîöåíèâàþùå å ñëóøàíüå, ïîîùðåíè å 
ê ðàçãîâîðó). Í à ïðèìåð å Òåðåçû, îí è îñîçíàþò , ÷òî  çíà÷èò „òðóäíû é 
êëèåíò", îïèñàííû ì  ó Áàéíäåðà, Áåðãìàíà è Ïðàéñà.'8 Ì û  ïðåäïî÷èòàåì 
ñåáå ïðåäñòàâëÿòü Òåðåçó êàê êëèåíòà, íåîõîòí î  ðàññêàçûâàþùåãî  î  ïîä ­
ðîáíîñòÿ õ ñâîåé ëè÷íî é æèçíè è íåóâåðåííîã î  â òîì , ÷òî  þðèñò ìîæå ò äëÿ 
íå å ñäåëàòü. Â òàêèõ óñëîâèÿõ ïîëó÷åíè å èíôîðìàöè è — ýòî  íàñòîÿùå å 
èñêóññòâî. Ñòóäåíòîì  íåóäîáí î  ðàññïðàøèâàòü êëèåíòêó î  ïîäðîáíîñòÿõ , 
ïðè÷èíÿþùè õ åé áîëü è ñòðàäàíèå. Èì  òÿæåëî  çàñòàâèòü îòâå÷àòü í à áîëåå 
ïîäðîáíû å âîïðîñ û ïîñë å òîãî , êàê ïîñòàíîâê à îòêðûòîãî  âîïðîñ à 
ïðèíåñë à íåóäîâëåòâîÿþùè é è íåïîëíû é ðåçóëüòàò. Âîçðàñò Òåðåçû çäåñü 
òîæå í å ìàëîâàæåí , ïîñêîëüê ó ñòóäåíòàì  ïðèõîäèòñÿ äîïîëíèòåëüí î 
ðàñøèôðîâàòü è ïîíÿò ü èíôîðìàöèþ , ïîëó÷åííó þ  èç óñò Òåðåçû. Áîëåå 
òîãî , ñèìóëÿöèÿ ó÷èò èçáåãàòü, ïð è ðàáîòå ñ òðåòèðóåìîé æåíùèíîé , 
îñóæäàþùåãî  âûðàæåíèÿ ëèöà.1 9 

Ê êîíö ó ýòèõ çàíÿòèé ñòóäåíòû îïðåäåëèëè èíôîðìàöèþ , êîòîðàÿ 
â äàëüíåéøåì  áóäåò èì  íóæí à äëÿ çàùèòû Òåðåçû. Âî  âðåìÿ ñëåäóþùèõ 
çàíÿòèé, îí è èñïîëüçóþ  ýòó èíôîðìàöè þ  ïð è ïîäãîòîâê å ñóäåáíûõ äîêó­
ìåíòî â ï î  åå äåëó. 

II . Ïîäãîòîâê à ê ñóäîïðîèçâîäñòâó 
è âûñòóïëåíèþ  ïåðåä ñóäîì 

À . Òåêñò ñ è ì ó ë ÿ ö è è 
Ïð è ïîäãîòîâê å ê òðåòüèì  çàíÿòèÿì  ñòóäåíòû ïîëó÷àþ ò ñîêðàùå­

íè å ñâîåãî  ïåðâîãî  èíòåðâüþ  ñ Òåðåçîé, â ôîðì å ãèïîòåòè÷åñêîãî  ìåìî ­
ðàíäóì à — çàïèñè áåñåäû, èçúÿòîé èç äîêóìåíòî â ï î  äåëó êëèåíòà. 
Íåñêîëüê î  ïðè÷èí  ñêëîíèë î  íàñ ê ïðåäîñòàâëåíèþ  ñòóäåíòàì  îáðàçöîâîãî 
ìåìîðàíäóìà , ñêîðåå ÷åì  â ïðåäîñòàââëåíèè èì  ñâîáîä û â ïîäãîòîâê å 
ñîáñòâåííû õ îáðàçöîâ. Âî-ïåðâû õ ýòî  äàâàëî  íà ì  óâåðåííîñòü, ÷òî  êàê 
îñíîâ ó äàëüíåéøåé ñèìóëÿöèè âñå ñòóäåíòû ïðèìó ò îäè í  è òîò æå êàòàëîã 
ôàêòîâ. Âî-âòîðûõ , âî  âðåìÿ ïåðâîãî  èíòåðâüþ  ðåäêî  êîòîðû é ñòóäåíò 
â ñîñòîÿíè è ïîëó÷èò ü (è ïîääàò ü ñîîòâåòñòâóþùåé èíòåðïðåòàöèè) âñþ 

1 6
N O P O ä ýòèì è çàíÿòèÿì è ñòóäåíòû  ÷èòàþò öåëû é ðÿä ñòàòåé ï î  èíòåðâüþèðî ­
âàíèÿ , âêëþ÷à ÿ Kenney Hegland, Tria l and Practice Skills in a Nutshell 16-34, 230-248 
(2n d Ed. 1994) è David A. Binder, Paul Bergman and Susan C. Price, Lawyers as 
Counselors 69-81 (1991). 

17 C M . Binder, Bergman, and Price, id. at 16-23; Bastress &  Harbaugh, Interviewing, 
Counseling and Negotiation (check cite). 

18 Id. at 237-258. 
19 Susan Schechter, Empowering Interventions with Battered Women, in Guidelines for 

Mental Health Professionals (1987). 
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Ðåêîíñòðóêöèÿ  Òåðåñû Î'Áðàéí:  ñèìóëÿöèÿ äåìîíñòðèðóþùàÿ  íàñèëèå â ñåìüå 

èíîðìàöèþ , íåîáõîäèìó þ  â äàëüíåéøåé ðàáîòå íà ä ñèìóëÿöèåé. 
Ïðèíèìà ÿ âî  âíèìàíè å îãðàíèå÷åííî å âðåìÿ è ñòðåññ, çàäàíèå ñòàíîâèòñÿ 
ïðàêòè÷åñêè íåâûïîëíèìûì , äàæå äëÿ íàèëó÷øèõ. Ïðåäîñòàâëÿÿ ñòóäåí­
òàì  îáðàçåö ìåìîðàíäóì à ì û  òàêæå íàãëÿäí î  îçíàêîìëÿå ì  èõ ñ òèïî ì 
çàïèñîê, êîòîðû å èì  ïðèéäåòñÿ ïèñàòü â äàëüíåéøåì , ïîñë å êàæäîãî 
ðàçãîâîðà ñ êëèåíòîì . È äåéñòâèòåëüíî, áîëüøèíñòâî  ñòóäåíòîâ èñïîëü ­
çóåò ýòîò îáðàçåö äëÿ çàïèñè áåñåäû ñ íàñòîÿùè ì  êëèåíòîì , í à 
ïðîòÿæåíè è âñåãî  ñåìåñòðà. 

Ì Å Ì Î Ð À Í Ä Ó Ì 
Ê ë è å í ò : Ò å ð å ç à Î ' Á ð à é í 
Ï ð å ä ì å ò : Ï å ð ä â à ð è ò å ë û þ å è í ò å ð â ü þ 
Ä à ò à : 7 ñ å í ò ÿ á ð ÿ 1 9 9 9 

1 . Ô à ê ò û 
Ò å ð å çà Î ' Á ð à é í , 1 7 ë å ò , ó ÷ å í í è ö à Ê î ë å ä æ à â Ê à ð ä î ç î . Í à õ î ä è ò ñ ÿ í à 

ñ î ä å ð æ à í è è ð î ä è ò å ë å é , í å è ì å å ò ñ î á ñ ò â å í í û õ ä î õ î ä î â . Í à ï ð î ò ÿ æ å í è è 
ï î ñ ë å ä í è õ 3 ë å ò â ñ ò ð å ÷ à å ò ñ ÿ ñ Ð î á å ð ò î ì  Ä æ î í ñ î ì . 

Ä ð ó ã — Ð î á å ð ò Ä æ î í ñ , 1 9 ë å ò . Ð à á î ò à å ò í à ñ ò ð î é ê å , ç à ð à á à ò û â à å ò 
â ñ ð å ä í å ì  3 0 ò û ñ . ä î ë ë à ð î â â ã î ä . È ñ ê ë þ ÷ å í  è ç ê î ë å ä æ à , î ä í à ê î  ï î ë ó ÷ è ë 
à ò ò å ñ ò àò ý ê â è â à ë å í ò í û é ñ ð å ä í å ì ó î á ð à ç î â à í è þ  ( G E D ) . 

Ä å ò è — ñ û í , Ä æ î ð ä à í  Î ' Á ð à é í , 2 ã î ä à . Ò å ð å ç à á å ð å ì å í í à ñ ä ð ó ã è ì 
ð å á å í ê î ì . Ð î á å ð ò ÿ â ë ÿ å ò ñ ÿ î ò ö î ì  î á î è õ ä å ò å é . 

Ð î á å ð ò è ñ ï î ë í ÿ å ò ñ â î è î ò å ÷ å ñ ê è å î á ÿ ç à í í î ñ ò è ì å í å å ÷ å ì  ó ä î â ë å ò â î ­
ð è ò å ë ü í î . Î í  í à â å ù à å ò Ä æ î ð ä à í à ä â à è ë è ò ð è ð à ç à â í å ä å ë þ , â ð å ì ÿ î ò 
â ð å ì å í è ï î ê ó ï à å ò å ì ó ï å ë å í ê è è î ä å æ ä ó . Ò å ð å ç à , á ë à ã î ä à ð ÿ ï î ä ä å ð æ ê å 
ñ â î è õ ð î ä è ò å ë å é , â î ñ ï è ò û â à å ò ð å á å í ê à è ç à á î ò è ò ñ ÿ î  â ñ å õ å ãî  ï î ò ð å á í î ñ ò ÿ õ 
( ê î ð ì ë å í è å , ë å ÷ å í è å , ï î ê ó ï ê à î ä å æ ä û  è ï ð å ä ì å ò î â ï å ð â î é í å î á õ î ä è ì î ñ ò è , 
ï ð î ã ó ë ê è ) . Ê î ã ä à Ò å ð å ç à è ä å ò â Ê î ë å ä æ , Ä æ î ð ä à í  î ñ ò à å ò ñ ÿ â ä å ò ñ ê î ì  ñ à ä ó , 
ê î ò î ð û é í à õ î ä è ò ñ ÿ â Ê î ë å ä æ å â Ê à ð ä î ç î . Ò å ð å ç à ï ë à ò è ò ç à ä å ò ñ ê è é ñ à ä 
í å á î ë ü ø ó þ  î ï ë à ò ó (15 ä î ë ë à ð î â â í å ä å ë þ ) . Å å ì à ò ü ÷ à ñ ò î  ï î ì à ã à å ò å é 
ç à í è ì à ò ü ñ ÿ ð å á å í ê î ì . 

Ð î ä è ò å ë è Ò å ð å ç û  ï î ì î ã à þ ò å é , î ä í à ê î  í å ñ î ï ð î â à æ ä à þ ò å å â î  â ð å ì ÿ 
â è ç è ò à â þ ð è ä è ÷ å ñ ê î é ê î í ñ ó ë ü ò à ö è è . Ò å ð å ç à ó ò â å ð æ ä à å ò , ÷ ò î  ð î ä è ò å ë è 
î ÷ å í ü ç à í ÿ ò û  ï î  ð à á î ò å è ÷ ò î  î í à ï ð å ä ï î ÷ è ò à å ò , å ñ ë è ý ò î  â î ç ì î æ í î , í å 
â ì å ø è â à ò ü è õ â ñ ó ä å á í î å ð à ç á è ð à ò å ë ü ñ ò â î . 

2 . Ê î í ô ë è ê ò è í ò å ð å ñ î â — îòñóòñòâóåò. 20 

Í Q R S û T U V W X Y Z Q [ Q  êîäåêñà \ ] ^ R X _ ] ` U ` R V Y U ] S  ïð ïåäñòàâëÿò ü êëèåíò à åñëè 
â

û Y U
a

^ ] X U
 äåéñòâèòåëüíû é èëè b

Q U
ÿ  

û
 ïîòåíöèàëüíû é êîíôëèê ò èíòåðåñîâ . 

Ï îýòî ì ó êîíñóëüòàöè ÿ ñîäåðæàåò áàçó äàííû õ âñåõ íûíåøíè õ è áûâøè õ êëèåíòî â 
è èõ ïðîòèâíèêî â â ñïîðå , ÷òî  ïîçâîëÿå ò îïðåäåëèò ü í å çàùèùàë à ëè êîíñóëüòà ­
öèÿ êîãäà-ëèáî  èíòåðåñî â ïðîòèâîïîëîæíî é ñòîðîíû . Âî  âðåì ÿ ââîäíîã î  èíòåð ­
âüþ  ñ ïîòåíöèàëüíû ì  êëèåíòî ì  ì û  ïðîâåðÿå ì  íàëè÷è å êîíôëèêò à èíòåðåñîâ . 
Åñëè òàêàÿ ñèòóàöèÿ äåéñòâèòåëüíî  èìåë à ìåñòî , ì û  í å è ìåå ì  ïðàâ à çàùèùàò ü 
ýòî  ëèöî . Â òàêî ì  ñëó÷àå ì û  ñòàðàåìñÿ íàïðàâèò ü åå/åãî  ê äðóãîì ó þðèñòó. 
(Ïðàâèë à ïðîôåññèîíàëüíîã î  ïîâåäåíè ÿ Äèñòðèêòà Êîëëóìáè ÿ 1.7). 
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Ðåêîíñòðóêöèÿ  Òåðåñû Î'Áðàéí:  ñèìóëÿöèÿ  äåìîíñòðèðóþùàÿ  íàñèëèå â ñåìüå 

íî å ñîäåðæàíèå. Åå çíàêîìûé , Äåíè ñ Ñàéìîí å ïîñîâåòîâà ë åé îáðàòèòüñÿ 
ê þðèñòó è ïðåäëîæèë åé âîñïîëüçîâàòüñÿ óñëóãàìè þðèäè÷åñêîé êëèíèêè. 

6. Ïðàâîâû å àñïåêòû: 
Êàêîå ñðåäñòâî  çàùèòû áóäåò ñîîòâåòñòâóþùèì : ïîñòàíîâëåíè å ï î 

âðåìåííî é çàùèòå (?ÒÐÎ?) èëè ïîñòàíîâëåíè å î  ãðàæäàíñêîé çàùèòå? 
Ïðîäóìàéò å ñëåäóþùèå âàðèàíòû: çàïðåò íàñèëèÿ è îñêàðáëåíèé, ïîñòà ­
íîâëåíè å ïðèêàçûâàþùåå äåðæàòüñÿ èç äàëåêà, ïîìîù ü äëÿ ðåáåíêà, 
îïåêà , âñòðå÷è ïî ä íàáëþäåíèåì , êîíñóëüòàöèè ï î  ñåìåéíîì ó íàñèëèþ , 
çàíÿòèÿ äëÿ ðîäèòåëåé. ×òî  åùå? 

Ïîëíîìî÷èå , ïîçâîëÿþùå å áûòü ïðåäñòàâèòåëåì  Òåðåçû, êîòîðàÿ â 
17 ëåò âñå åùå ÿâëÿåòñÿ íåñîâåðøåííîëåòíåé : Òåðåçà õî÷åò, ÷òîáû ì û 
çàùèùàëè åå èíòåðåñû è ïîíèìàåò , ÷òî  íà ì  íåîáõîäèì î  ïîëó÷èòü ñ ýòîé 
öåëüþ  ñîãëàñèå ñóäà, ïîñêîëüê ó îí à íåñîâåðøåííîëåòíÿÿ . Ì û  äîëæí û 
ïîäãîòîâèò ü îôèöèàëüíî å çàÿâëåíèå, ñ ïðîñüáî é î  íàçíà÷åíè å íàñ åå 
ïðåäñòàâèòåëÿìè. 

7. Íàñòîÿùå å ïîëîæåíèå : 
Òåðåçà åùå ñåãîäíÿ õî÷åò ïîëó÷èò ü î ò íàñ îòâåò, áóäåì  ëè ì û  â 

ñîñòîÿíè è ñîïðîâîæäàò ü åå çàâòðà â ñóäå, ÷òîáû ïîìî÷ ü åé ïð è ïîëó÷åíè è 
ïîñòàíîâëåíè ÿ ï î  âðåìåííî é çàùèòå. Îí à ïîä÷åðêèâàåò, ÷òî  õîòåëà áû 
÷òîá â ðåøåíèè ñóäà íàøëîñ ü òðåáîâàíèå, çàïðåùàþùå å Ðîáåðòó ïîêàçû ­
âàòüñÿ â åå øêîëå , âðåìåííà ÿ îïåê à íàä Äæîðäàíî ì  è äåíåæíàÿ ïîìîù ü 
äëÿ ðåáåíêà. Îí à òàêæå õîòåëà áû, ÷òîá Ðîáåðò áûë îáÿçàí  ïîñåùàò ü ñå­
ìåéíó þ  êîíñóëüòàöèþ  è çàíÿòèÿ äëÿ ðîäèòåëåé, ïðåæäå ÷åì  ïîëó÷è ò 
ðàçðåøåíèå ïîñåùÿò ü ðåáåíêà. 

8. Âïå÷àòëåíèÿ: 
Òåðåçà ýòî  ãîðäàÿ ëè÷íîñòü, í å ëþáÿùà ÿ îãëàñêè ñâîåé ëè÷íî é 

æèçíè è âûãëÿäèò âçðîñëî. Åé ñòûäíî , ÷òî  îí à âûíóæäåíà èñêàòü çàùèòû ó 
÷óæèõ ëþäåé. Îí à âûãëÿäèò îäèíîêî , ïîñêîëüê ó ðîäèòåëè í å ïðèøë è ñ íåé, 
÷òîáû ïîìî÷ ü åé â ðåøåíèè åå ïðîáëåì . Îí à óòâåðæäàåò, ÷òî  ðàñòîðãíóëà 
îòíîøåíè ÿ ñ Ðîáåðòîì , îäíàê î  â ïðîøëîì , ïîñë å ïîäîáíû õ èíöèäåíòîâ , 
âñåãäà âîçâðàùàëàñü ê íåìó . 

Â . Ê î í ò å ê ñ ò ñ è ì ó ë ÿ ö è è 
Í à ýòèõ çàíÿòèÿõ ñòóäåíòû îçíàêîìÿòñ ÿ ñ ïðîöåññî ì  ïèñàíè ÿ 

ñóäåáíûõ äîêóìåíòî â („èñêîâ") , íåîáõîäèìû õ äëÿ íà÷àëà ïðîèçâîäñòâà ï î 
ïðåäîñòàâëåíèþ  çàùèòû (â íàøå é ñèìóëÿöèè ýòî  çàÿâëåíèå è ïîäòâåð­
æäåííû å ïîêàçàíè ÿ äëÿ ïðèñóæäåíèÿ ãðàæäàíñêîé çàùèòû, çàÿâëåíèå ï î 
ïðèñóæäåíèþ  âðåìåííî é çàùèòû, à òàêæå çàÿâëåíèå ï î  ïðåäîñòàâëåíèþ 
ïðîöåññóàëüíîãî  çàùèòíèêà èëè àäâîêàòà). Ýòî  çàäàíèå äàåòñÿ ñòóäåíòîì 
í å ëåãêî, íåñìîòð ÿ í à òî , ÷òî  ì û  ïðåäîñòàâëÿåì  èì  ïå÷àòíû å ñóäåáíûå 
áëàíêåòû è îáðàçöû èñêîâ, çà÷åðïíóòûå èç äðóãèõ äåë ï î  ïðåäîñòàâëåíèþ 
ãðàæäàíñêîé çàùèòû. ×àñòè÷íî  òðóäíîñòè âîçíèêàþ ò èç-çà òîãî , ÷òî  ñòó­
äåíòû í å â ñîñòîÿíè è îòäåëèòü ïîäðîáíîñòè , èìåþùè å ïðàâîâî å çíà÷åíèå 
î ò ýìîöèîíàëüíûõ , îäíàê î  íåâàæíûõ ñ òî÷êè çðåíèÿ èñêà. Òåðåçå ìîæå ò 
áûòü î÷åí ü íåïðèÿòíî , ÷òî  åå íàçûâàþ ò „øëþõîé" , „ãëóïîé " è „íèê÷åì -
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íîé" , í î  ñòóäåíòû äîëæí û ðàññóäèòü ÿâëÿþòñÿ ëè ýòè îñêîðáëåíè ÿ — 
ñ òî÷êè çðåíèÿ ñîîòâåòñòâóþùèõ çàêîíî â — îñíîâàíèå ì  äëÿ âíåñåíèÿ èñêà 
ï î  ïðåäîñòàâëåíèþ  ãðàæäàíñêîé çàùèòû.21 ßâëÿåòñÿ ëè êðàæà ïåéäæåðà 
èëè ïîð÷ à äåòñêèõ ÿñëåé „ïðåñòóïëåíèå ì  ïðîòè â ñåìüå", ñîãëàñíî 
çàêîíîäàòåëüñòâó Äèñòðèêòà Êîëëóìáèÿ? 22 Ñòóäåíòû äîëæí û âåðíóòüñÿ 
ìûñëÿì è ê ìàòåðèàëüíîì ó ïðàâó, ïðåäñòàâëåííîì ó âî  âðåìÿ âòîðûõ 
çàíÿòèé è êâàëèôèöèðîâàòü ôàêòû ï î  äåëó, îïðåäåëÿÿ êàêèå ôàêòû 
äîëæí û íàõîäèòñÿ â èñêå, à êàêèå áóäóò ÿâëÿòüñÿ âñåãî  ëèøü îñíîâàíèå ì 
äëÿ ïðîâåäåíè ÿ äîïîëíèòåëüíû õ âûÿñüíåíè é âî  âðåìÿ ñëóøàíüÿ. Ïð è 
êîíôðîíòàöè è ñ ïðàâîâî é äåéñòâèòåëüíîñòüþ  ìîæå ò îêàçàòüñÿ, ÷òî  áîëü­
øèíñòâî  ôàêòîâ, êîòîðû å ñòóäåíòàì  êàæàëèñü âàæíûì è êàê ïðîÿâëåíè å 
„íàñèëèÿ â ñåìüå", ñ ïðàâîâî é òî÷êè çðåíèÿ í å èìåþ ò íèêàêîãî  çíà÷åíèÿ. 
Ýìîöèîíàëüíî å íàñèëèå — îñêîðáëåíèÿ , êîòîðû å ìíîãè å ñòóäåíòû 
ñ÷èòàþò íàèáîëå å ÿðêèì  ïðîÿâëåíèå ì  íàñèëèÿ, í å ÿâëÿþòñÿ îñíîâàíèå ì 
äëÿ èñêà. Áîëåå òîãî , ôàêò ýêîíîìè÷åñêîã î  èñïîëüçîâàíè ÿ æåðòâû èëè åå 
èçîëÿöèÿ, í å ÿâëÿþòñÿ îñíîâíûì è ñîñòàâíûì è ýëåìåíòàì è â ðàçâèòèè 
òåîðèè „âëàñòè è êîíòðîëÿ" . Ñëåäîâàòåëüíî, òåìî é îïèñûâàåìîã î 
óïðàæíåíè ÿ ÿâëÿþòñÿ òàêæå ïîíèìàíè å ðàìî ê ïðàâîâû õ ðåãóëÿöèé è 
þðèñäèêöèè.23 

Ñîñòàâëÿÿ ñâîè èñêè ñòóäåíòû äîëæí û î÷åí ü òùàòåëüíî  ïîäáèðàòü 
ñëîâà. Òåðåçà îïèñûâàë à ïîùå÷èí û  è ïèíêè ; ñòóäåíòû ÷àñòî  îïèñûâàþ ò 
òàêîå ïîâåäåíè å ñëåäóþùèì  îáðàçîì : „Îòâåò÷èê ðóêîïðåêëàäñòâîâàë ï î 
îòíîøåíè è ê Èñòöó". Ñòóäåíòû ó÷àòñÿ, ÷òî  ïðèìåíåíè å àáñòðàêòíûõ ïîíÿ ­
òèé êàê „ðóêîïðåêëàäñòâî" ëèøàåò èñê äåòàëåé, íåîáõîäèìû õ äëÿ âîçáóæ­
äåíèÿ äåëà ïåðåä ñóäîì , à ñëåäîâàòåëüíî  íåîáõîäèì î  èçáåãàòü èõ ïðèìå ­
íåíèÿ , âî  âðåìÿ ðåäàêöèè èñêà. Îäíàê î  íåîáõîäèì î  òàþêåå èçáåãàòü ñëîâ, 
îãðàíè÷èâàþùè õ ñâîáîä ó äåéñòâèÿ Èñòöà. Åñëè ñòóäåíò íàïèøå ò â èñêå, 
÷òî  Òåðåçó (Èñòåöà) áèëè êóëàêîì , (ò.å. ðóêîé, ñæàòîé â êóëàê), à Òåðåçà âî 
âðåì ÿ ñëóøàíüÿ ñêàæåò, ÷òî  ïîëó÷àëà ïîùå÷èí û  (ò.å. îòêðûòî é ðóêîé), 
äîñòîâåðíîñò ü åå ïîêàçàíè é (ñêëàäûâàåìûõ ïî ä ïðèñÿãîé) è ïîäòâåðæäåí­
íû õ ïèñüìåííûì è ïîêàçàíèÿì è ìîæå ò áûòü îïðîâåðãíóòà . Ïðîù å ãîâîðÿ , 
ñòóäåíòû ó÷àòñÿ îñòîðîæíîñò è â íåïîñðåäñòâåííî ì  öèòèðîâàíèè ïîêàçà­
íè é ñâîåãî  êëèåíòà. Åñëè â èñêå öèòèðóåòñÿ ïðåäëîæåíè å Îòâåò÷èêà: 

Íå ò í å ÿâëÿþòñÿ . Ñì . D.C. Code Ann. section 16-1001(5) (West 1996), â êîòîðî ì 
„ïðåñòóïëåíè å ïðîòè â ñåìüå"  î ïðåäåëåí î  êàê „äåéñòâèå íàêàçóåìîå , êàê óãîëîâ ­
íî å ïðåñòóïëåíèå" . Íåñìîòð ÿ í à òî , ÷òî  âûñëóøèâàò ü îñêîðáëåíè ÿ äåéñòâèòåëüíî 
íåïðèÿòíî , îí è í å êâàëèôèöèðóþòñ ÿ êàê ïðåñòóïëåíèå . 

Äà ÿâëÿåòñÿ. Ñì . D.C. Code Ann. section 22-3811 (West 1996) - êðàæà; D.C. Code 
Ann. section 22-403 (West 1996) — óíè÷òîæåíè å ÷àñòíîã î  èèìóùåñòâà . 
Þðèñäèêöè ÿ îçíà÷àå ò êîì ïåòåíöè þ  ñóäà ï î  âåäåíèè î ïðåäåëåíí îã î  äåëà. Â Äèñ­
òðèêòå Êîëëóìáè ÿ êîì ïåòåíòíû ì  â áîëüøèíñòâ å ãðàæäàíñêèõ è óãîëîâíû õ äåë ï î 
ñåìåéíî ì ó íàñèëè þ  ÿâëÿåòñÿ Âåðõîâíû é ñóä. Â ñëó÷àå íîâû õ äåë, îäí à èç ñòîðî í 
ñïîð à äîëæí à ïðîæèâàò ü í à òåððèòîðèè Äèñòðèêòà, èëè áîëüøèíñòâ î  ñëó÷àåâ 
íàñèëè ÿ äîëæí î  ïðîèçîéò è í à òåððèòîðèè Äèñòðèêòà. Ñì . D.C. Code Ann. section 
16-1001 (5)(Â) (West 1996). Äîï îëíèòåëüíî , Ñóä íàäçîðóå ò âûïîëíåíè å çàùèòû , 
ïðåäîñòàâëåííî é â äðóãîì  îêðóãå. Ñì . U.S.C. (1994). Â ñëó÷àå íåôîðìàëüíû õ 
îòíîøåíè é Ñ èñêî ì  ï î  ïðåäîñòàâëåíè þ  çàùèòû  ì îæí î  âûñòóïàò ü òîëüê î  â òå÷å­
íè è 2 ëåò. D.C. Code Ann. section 16-1003(d) (West 1996). 
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Ðåêîíñòðóêöèÿ  Òåðåñû Î'Áðàéí:  ñèìóëÿöèÿ äåìîíñòðèðóþùàÿ  íàñèëèå â ñåìüå 

„Åñëè òû í å çàòêíåòñÿ, ÿ óáüþ  è òåáÿ, è òâîåãî  ðåáåíêà", îäíàê î  êëèåíòêà 
í å â ñîñòîÿíè è âñïîìíèò ü ÷òî  îòâåò÷èê ñêàçàë èìåíí î  òàê, òî  îïÿòüòàêè 
ýòó öèòàòó ìîæí î  áóäåò èñïîëüçîâàòü ÷òîáû ëèøèòü ïîêàçàíè ÿ Òåðåçû 
äîñòîâåðíîñòè . 

„Òåîðèÿ ïðîèñøåñòâèÿ" â äåëå Òåðåçû äîëæí à ïîìî÷ ü ñòóäåíòàì  â 
íàóêå êîíñòðóèðîâàíè ÿ èñêà. Èìåíí î  â ýòîì  äåëå îí è äîëæí û ðàçâèòü 
ïîíèìàíè å ÷ðåçâû÷àéíî  âàæíîé òåîðåòè÷åñêîé êîíöåïöèè„òåîðè è ïðîèñ ­
øåñòâèÿ". Òåîðèÿ ïðîèñøåñòâèÿ ýòî  ÷åòêàÿ ëîãè÷åñêàÿ êîíñòðóêöèÿ, 
ñëåäñòâåííàÿ òåîðèÿ òîãî , ÷òî  ïðîèçîøë î  í à ñàìî ì  äåëå. Ñîçäàâàíèå òåî­
ðèè ïðîèñøåñòâèÿ ýòî  ïðîöåññ, êîòîðû é íà÷èíàåòñÿ âî  âðåìÿ ïåðâî é 
âñòðå÷è ñ êëèåíòî ì  è ðàçâèâàåòñÿ â äàëüíåéøåì , ðàâíîìåðí î  ñ ïîèñêî ì 
ñîîòâåòñòâóþùåãî  çàêîíîäàòåëüñòâà, áîëåå òùàòåëîüíû ì  èçó÷åíèåì 
ôàêòîâ, à òàêæå â ìåð ó ðàçãîâîðîâ ñ êëèåíòîì . Áîëüøóþ  ÷àñòü ñóäåáíîãî 
ðàçáèðàòåëüñòâà ìîæí î  îïèñûâàò ü êàê ñîðåâíîâàíè å — ÷üþ  òåîðèþ  ïðîèñ ­
øåñòâèÿ ñóä ñî÷òåò ïðàâäèâîé è ÷üÿ âåðñèÿ òîãî  „÷òî  ïðîèçîøë î  í à ñàìî ì 
äåëå" ÿâëÿåòñÿÿ áîëåå âåðîÿòíîé. 24 Í à ýòèõ çàíÿòèÿõ ì û  ïðîñè ì  íàøè õ 
ñòóäåíòîâ ðåøèòü ïðîñòî å í à ïåðâûé âçãëÿä çàäàíèå, êîòîðî å â äàëüíåé­
øåì  ïîìîæå ò èì  â ïîíèìàíè è êîíöåïöè è „òåîðèè ïðîèñøåñòâèÿ". Èìå ÿ â 
âèäó äåëî  Òåðåçû, ñòóäåíòû äîëæí û çàêîí÷èòü ïðåäëîæåíè å (ñîñòîÿùå å í å 
áîëåå ÷åì  èç 15 ñëîâ): „Ýòî  äåëî  î . . .". 2 5 Ýòî  çàñòàâëÿåò ñòóäåíòîâ 
çàäóìàòüñÿ î  òî ì  êàê èíôîðàöèÿ , ïîëó÷åííà ÿ íèì è âî  âðåìÿ èíòåðâüþ 
âîñïîëíÿå ò èëè ïðîòèâîðå÷è ò èõ òåîðèè ïðîèñøåñòâèÿ. Âûäåëåíèå òåîðèè 
ïðîèñøåñòâèÿ ïîìîãàå ò ñòóäåíòàì  â ðàñøèðåíèè èëè îãðàíè÷åíè è äèàïà­
çîí à èñêà è íåîáõîäèìû õ ñðåäñòâ, ñ öåëüþ  îïðåäåëåíè ÿ êàêàÿ èíôîðìàöè ÿ 
äîëæí à ïîÿâèòüñÿ â äîêóìåíòà õ ïðåäîñòàâëÿåìûõ ñóäó, à êàêèõ äåòàëåé í å 
ñëåäóåò âûÿâëÿòü. Ýòî  òàêæå çàñòàâëÿåò ñòóäåíòîâ ïîäóìàò ü îñòîåòñÿ ëè 
òåîðèÿ ïðîèñøåñòâèÿ, êîòîðó þ  îí è ñîçäàþò, â ñîãëàñèè ñ îæèäàíèÿì è 
è ïðåäïî÷òåíèÿì è êëèåíòà. Ñòóäåíòû ìîãó ò ñòàðàòüñÿ ïðåäñòàâèòü 
êëèåíòêó êàê áåññèëüíóþ  (à ñëåäîâàòåëüíî  è ñèìïàòè÷íóþ ) æåðòâó ñåìåé­
íîã î  íàñèëèÿ, òîãäà êàê êëèåíòêà ïðåäïî÷èòàë à áû, ÷òîá àêöåíò áûë 
ïîñòàâëåí  í à åå ñèëó è îäïîðíîñòü . Ðàçðàáîòêà âìåñòå ñ êëèåíòî ì  âñåõ ýòèõ 
ïîäðîáíîñòå é ÿâëÿåòñÿ âàæíîé ÷àñòüþ  ñîñðåäîòî÷åííî é í à êëèåíòå ðàáî­
òû þðèñòà. Âàæíî , ÷òîá ñòóäåíòû îòíîñèòåëüí î  áûñòðî  ñêîíôðîíòèðîâàë è 
ñ êëèåíòî ì  ïðåäñòàâëåíèå äåëà, ïîñêîëüê ó íåñîãëàñîâàíèå òåîðèè ïðîèñ ­
øåñòâèÿ ìîæå ò ïðèâåñòè ê ñåðüåçíûì  îñîëæåíåèÿì  â åãî  âåäåíèè.26 

È íàêîíåö , ðàçèãðûâàíèå ðîëåé ï î  ïîäãîòîâêå/ïèñàíè þ  èñêà/ñóäî­
ïðîèçâîäñòâó äàåò ñòóäåíòàì  ïåðâóþ  âîçìîæíîñò ü îïûò à â ñèìóëèðîâàí ­
íî ì  ñóäåáíî ì  ðàçáèðàòåëüñòâå. Çàäàíèåì  ñòóäåíòîâ ÿâëÿåòñÿ ïîäãîòîâ ­
ëåíèå ê ñëóøàíüþ  ï î  äåëó Òåðåçû, êîòîðàÿ õî÷åò ïîëó÷èò ü ïîñòàíîâëåíè å 
î  âðåìåííî é çàùèòå. Â Äèñòðèêòå Êîëëóìáè ÿ äåëà ï î  âðåìåííî é çàùèòå 
ðàññìàòðèâàþò, í à îñíîâàíè è çàÿâëåíèÿ ñòîðîíû , ñóäüè Îòäåë à ñåìåéíîã î 
íàñèëèÿ Âåðõîâíîã î  ñóäà. Ïîñòàíîâëåíè å ï î  âðåìåííî é çàùèòå âàæíî  14 
äíåé, â òå÷åíèå êîòîðû õ ñëåäóåò ïðîâåñòè ñëóøàíüå ï î  ïðåäîñòàâëåíèþ 

2 4 Thomas A. Mauet, Tria l ��������� s 466-469 (4l h Ed. 1996). 
25

�	

 y Miller , Give Them Back Their Lives: Recognizing Client Narrative in Case Theory, 93 
Mich . L, Rev. 485 (1994). 

26 Ñì. , e.g., Lucie White, Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes 
on the Hearing of Mrs. C, 38 ��

�� o L. Rev. 1 (1990). 
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Catherine Klein 

ãðàæäàíñêîé çàùèòû. Êàæäûé ñóäüÿ Âåðõîâíîã î  ñóäà, âåäóùèé ñëóøàíüå ï î 
äåëó âðåìåííî é çàùèòû èìååò ñâîé ñîáñòâåííû é ñòèëü. Íåêîòîðû å ñóäüè 
ðàçðåøàþò ñòóäåíòàì  çàäàâàòü âîïðîñ û êëèåíòêå. Äðóãèå èãíîðèðóþ ò 
ñòóäåíòîâ è ïðåäïî÷èòàþ ò ïîëó÷èòü íåîáõîäèìó þ  èíôîðìàöè þ  ñàìîñòîÿ ­
òåëüíî  ïðîñëóøèâàÿ êëèåíòêó. Âî  âðåìÿ ó÷åáíî é ñèìóëÿöèè ñëóøàíüÿ ï î 
âðåìåííî é çàùèòå ÷ëåíû  þðèäè÷åñêîé êîíñóëüòàöèè èãðàþùèå ðîëè 
ñóäåé, ïðåäñòàâëÿþò ñòóäåíòàì  ðàçëè÷íûå ñòèëè, ÷òîáû ñòóäåíòû áûëè 
ïîäãîòîâëåí û  ê ïîâåäåíè þ  ñóäüè, êàêèì  áû îí î  í å áûëî . Íåñìîòð ÿ í à 
ñòèëü ñóäüè, íåêîòîðû å ýëåìåíò û ñëóøàíüÿ îñòàþòñÿ íåèçìåííûìè . 
Êëèåíòêå çàäàåòñÿ âîïðî ñ (íåïîñðåäñòâåíí î  èëè ïîñðåäñòâîì  åå ïðåäñòà­
âèòåëÿ), ÷òî  çàñòàâèëî  åå èñêàòü çàùèòû â ñóäå. Â äåëàõ ï î  âðåìåííî é 
çàùèòå ñóäüè í å îñîáåíí î  èíòåðåñóþòñÿ ïîäðîáíîñòÿì è íàñèëèÿ. Íåîáõî ­
äèì à èì  òîëüêî  èíôîðìàöè ÿ î  ïðîèñøåñòâèè, êîòîðî å áûëî  íåïîñðåä ­
ñòâåííî é ïðè÷èíî é îáðàùåíè ÿ â ñóä èìåíí î  â ýòîò äåíü. Ïîìîù ü êëèåíêå 
â èçëîæåíèè ñâîåé èñòîðèè êîðîòêî , í î  â òîæå âðåìÿ äîñòàòî÷í î  ïîäðîáí î 
÷òîá óáåäèòü ñóäüþ  â íåîáõîäèìîñò è ïðåäîñòàâëåíèÿ çàùèòû — ýòî  îäí à 
èç ñïîñîáíîñòåé , êîòîðû å ì û  ðàçâèâàåì  ïîñðåäñòâîì  íàøå é ó÷åáíî é 
ñèìóëÿöèè. Êðîì å òîãî , êëèåíòàì  íåèçìåíí î  çàäàåòñÿ òîòæå ñàìû é âîï ­
ðîñ: „×óâñòâóåòå ëè Âû ïîñòîÿííó þ  óãðîçó íàñèëèÿ èëè òåëåñòíûõ ïîâðåæ­
äåíèé (ñî  ñòîðîí û  Îòâåò÷èêà)?", ÷òî  ÿâëÿåòñÿ ïðàâîâû ì  óñëîâèåì  äëÿ ïî ­
ëó÷åíèÿ âðåìåííî é çàùèòû.2 7 Ó÷åáíàÿ ñèìóëÿöèÿ ãàðàíòèðóåò, ÷òî 
ñòóäåíòû çíàþ ò êàê ïîäãîòîâèò ü êëèåíòêà ê îòâåòó í à ýòîò âîïðîñ . 

Âëàäåíèå ìåòîäàì è ïîäãîòîâê è êëèåíòà ê âûñòóïëåíèþ  â ñóäå ýòî 
÷ðåçâû÷àéíî  âàæíàÿ ñïîñîáíîñò ü äëÿ âñåõ ñòóäåíòîâ ðàáîòàþùè õ â þðèäè­
÷åñêîé êîíñóëüòàöèè, â îñîáåííîñò è äëÿ ñòóäåíòîâ ðàáîòàþùè õ ñ æåðòâà­
ì è ñåìåéíîã î  íàñèëèÿ. Íàø è êëèåíòêè ÷àñòî  íàõîäÿòñÿ â ñîñòîÿíè è ïîñò ­
òðàâìàòè÷åñêîãî  íåðâíîã î  ðàññòðîéñòâà28 è äðóãèõ ýìîöèîíàëüíû õ òðàâì. 
Ñóäåáíî å ðàçáèðàòåëüñòâî  ìîæå ò óñèëèòü âîñïîìèíàíè ÿ î  ïåðåæèòîì 
íàñèëèè. Çàäàíèåì  íàøè õ ñòóäåíòîâ ÿâëÿåòñÿ òàêæå îáåðåãàíèå êëèåíòêè 
î ò îùóùåíè ÿ äàëüíåéøèõ òðàâìàòè÷åñêèõ ïåðåæèâàíèé â ñâÿçè ñ òÿæå­
ëûì è „èñïûòàíèÿìè" , êîòîðû ì  îí à ïîäâåðãíóòà â ñóäå. 

Ñ ïåðñïåêòèâû ïðîôåññèîíàëüíû õ þðèäè÷åñêèõ ñïîñîáíîñòåé , 
ó÷åáíàÿ ñèìóëÿöèÿ äàåò ñòóäåíòàì  ïåðâóþ  âîçìîæíîñò ü ðàçâèòèÿ ñîá­
ñòâåííîã î  ñòèëÿ çàùèòû, à òàêæå ïðèâûêíóò ü ê âûñòóïëåíèÿì  ïåðåä ñóäîì . 
Ãîðàçäî  áîëåå âàæíûì  ÿâëÿåòñÿ òî , ÷òî  ó÷åáíàÿ ñèìóëÿöèÿ ýòî  ïåðâûé 
îïû ò ï î  çàùèòå êîãî-ëèáî . Í à ýòîò ôàêò ñëåäóåò îáðàòèòü îñîáî å âíè ­
ìàíè å è îáÿçàòåëüíî  îáñóäèòü åãî  ñî  ñòóäåíòàìè, êîòîðû å êðîì å ñòðàõà 
ïåðåä ïóáëè÷íûì è âûñòóïëåíèÿìè , äîëæí û â ïåðâóþ  î÷åðåäü îñîçíàâàòü 
îòâåòñòâåííîñòü çà ñóäüáó êëèåíòà. Ñòóäåíòû íà÷èíàþ ò îñîçíàâàòü í à 
ñêîëüêî  îòâåòñòâåííîå çàäàíèå ïåðåä íèìè : ÷üÿ-òî  áåçîïàñíîñò ü çàâèñèò 
î ò êà÷åñòâà èõ çàùèòû. Îäíàê î  í å ñëåäóåò íàãíåòàòü àòìîñôåð ó è íàðàñ­
òàþùè é ñòðàõ, ñëåäóåò òàêæå óáåäèòü ñòóäåíòîâ â òîì , ÷òî  îí è â ñîñòîÿíè è 
áûòü ýôôåêòèâíûì è àäâîêàòàìè ñâîèõ êëèåíòîâ, òàê êàê äîêàçàëè èãðàÿ 
ñâîþ  ðîëü âî  âðåìÿ ó÷åáíîãî  ïðåäñòàâëåíèÿ. 

D.C. Code � � � . sectio�  16-1004(d) (West 1996); Superior  Court � � � � � � � � � � � � � � � � y 

P�!"##$%&' s 7(a)(2). 

Ï ( ) * + * , - . / - * 0 1 2 ) 3 ( 2 4 2 , . 4 ( 2 , - ) ) * , ( 5 ) * . (  — post-traumatic stress disorder 6 7 8 ­

/ 2 * 3 -
 ïåðåâîä÷èêà) . 

158 



Ðåêîíñòðóê19: ; <= >= ? @ AB C> D EF G  ñèìóëÿöèÿ äåìîíñòðèðóþùàÿ íàñèëèå  â ñåìüå 

Ïîñë å òîãî  êàê ñòóäåíòàì  óäàñòñÿ ïîëó÷èò ü äëÿ Òåðåçû ïîñòàíîâëå ­
íè å ï î  âðåìåííî é çàùèòå, îí è ïðîäîëæàþ ò áîëåå óãëóáëåííóþ  ðàçðàáîòêó 
äåëà. Ñëåäóþùèì  ýòàïî ì  ó÷åáíîãî  ïðåäñòàâëåíèÿ ÿâëÿåòñÿ îáñóæäåíèå 
ñ êëèåíòêîé åå âîçìîæíîñòåé , ïðåäïî÷òåíèé , íàìåðåíè é è áåñïîêîéñòâ, 
èíûì è ñëîâàì è — ñòóäåíòû âîâëåêàþòñÿ â ïðåäîñòàâëåíèå þðèäè÷åñêèõ 
êîíñóëüòàöèé. 

III . Êîíñóëüòàöè è 

À . Ò å ê ñò ñ è ì ó ë ÿ ö è è 
Êðîì å çàäàíèÿ îçíàêîìëåíè ÿ ñ íåñêîëüêèì è ñòàòüÿìè í à òåì ó êîí ­

ñóëüòèðîâàíèÿ,2 4 ïåðåä ñëåäóþùèì è çàíÿòèÿì è ñòóäåíòû ïîëó÷àþ ò 
èíñòðóêöèþ. 

Ñ È Ì Ó Ë ß Ö È ß Ï Î  Ê Î Í Ñ Ó Ë Ü Ò È Ð Î Â À Í È Þ : Ò å ð å ç à Î ' Á ð à é í 

Î ï è ñ ü ç à ä à í è ÿ : 

Ï î ä ã î ò î â ò å ñ ü ê ó ä å ë å í è þ  ê î í ñ ó ë ü ò à ö è è ñ â î å é ê ë è å í ò ê å , Ò å ð å ç å 
Î ' Á ð à é í . Ñ â à ø å é ï î ì î ù ü þ  î í à í å ä à â í î  ï î ë ó ÷ è ë à ï î ñ ò à í î â ë å í è å ï î  â ð å ­
ì å í í î é ç à ù è ò å , ï ð è ç í à þ ù å å å é í å ï ð è ê î ñ í î â å í í î ñ ò ü ï å ð å ä ô è ç è ÷ å ñ ê è ì  è 
ï ñ è õ è ÷ å ñ ê è ì  í à ñ è ë è å ì , â ð å ì å í í ó þ  î ï å ê ó è î á ÿ ç û â à þ ù å å å å ä ð ó ã à ä å ð æ à ò ü ­
ñ ÿ è ç ä à ë å ê à î ò í å å , å å ä î ì à è ê î ë å ä æ à . Â ï î ñ ò à í î â ë å í è è ï î  â ð å ì å í í î é ç à ù è ­
ò å í å ï ð å ä â è ä å í î  ñ î ä å ð æ à í è ÿ ä ë ÿ ð å á å í ê à è ë è ê à ê è õ - ë è á î  ô è í à í ñ î â û õ 
è ñ ï î ë í å í è é . Ñ ë ó ø à í ü å ï î  ï ð å ä î ñ ò à â ë å í è þ  ã ð à æ ä à í ñ ê î é ç à ù è ò û  ñ ð î ê î ì  í à 
1 ã î ä ñ î ñ ò î è ò ñ ÿ ÷ å ð å ç í å ä å ë þ . 

Ò å ð å ç à ò î ë ü ê î  ÷ ò î  ç â î í è ë à Â à ì , ÷ ò î á â ñ ò ð å ò è ò ü ñ ÿ ñ Â à ì è è ï î ã î â î ­
ð è ò ü í à ò å ì ó å å â î ç ì î æ í î ñ ò å é ï î  ï î ë ó ÷ å í è þ  ã ð à æ ä à í ñ ê î é ç à ù è ò û . Â ñ ò ð å ÷ à 
í à ç í à ÷ å í à í à ñ å ã î ä í ÿ , î ä í à ê î  ó Â à ñ å ñ ò ü å ù å í å ì í î ã î  â ð å ì å í è . Ò å ð å ç à í å 
ó â å ð å í à ñ ò î è ò ë è ï ð î ä î ë æ à ò ü ï ð î è ç â î ä ñ ò â î  ï î  ã ð à æ ä à í ñ ê î é ç à ù è ò å , à ò à ê æå 
ê à ê è å â û ã î ä û  å é ý ò î  ä à ñ ò . 

Ñ î ì í å í è ÿ Ò å ð å ç û  â î ç á ó ä è ë î  ò à ê æå ò î , ÷ ò î  â ÷ å ð à â å ÷ å ð î ì  Ð î á å ð ò 
ï î ç â î í è ë å é ÷ ò î á ï î ï ð î ñ è ò ü ï ð î ù å í è ÿ . Î á å ù à ë ä à ò ü å é â ñ å ÷ å ã î  î í à 
ï î æ å ë à å ò ( â ò î ì  ÷ è ñ ë å ï î ë í î å ñ î ä å ð æ à í è å ä ë ÿ Ä æ î ð ä à í à è â ò î ð î ã î  ð å á å í ê à , 
ê î ã ä à î í  ð î ä è ò ñ ÿ ) , ï ð è ó ñ ë î â è è , ÷ ò î  î í à î ò ç î â å ò è ñ ê ï î  ã ð à æ ä à í ñ ê î é ç à ù è ò å . 
Ð î á å ð ò ó ò â å ð æ ä à å ò , ÷ ò î  ï ð å ä î ñ ò à â ë å í è å ã ð à æ ä à í ñ ê î é ç à ù è ò û  ï å ð å ÷ å ð ê í å ò 
å ãî  ï ë à í û , ï î ñ ê î ë ü ê ó å ñ ë è ç à ù è ò à á ó ä å ò ï ð î è ç í à í à , å ì ó í å ï î ç â î ë ÿ ò 
ï î ñ ò ó ï è ò ü â à ð ì è þ . Ð î á å ð ò ó ì î ë ÿ ë å å â ñ ò ð å ò è ò ü ñ ÿ ñ í è ì , í î  ã î â î ð è ë ò à ê æ å, 
÷ ò î  ï î é ì å ò å ñ ë è î í à í å ç à õ î ÷ å ò å ãî  â è ä å ò ü è ÷ ò î  î í  î ñ ò à â è ò å å â ï î ê î å å ñ ë è 
î í à î ò ç î â å ò è ñ ê . Ò å ð å ç à á û ë à î ÷ å í ü ð à ñ ñ ò ð î å í à è ê à ç à ë à ñ ü í å ó â å ð å í í î é â 
ò î ì , ÷ å ã î  õ î ÷ å ò â ä à í í û é ì î ì å í ò . 

Í à çàíÿòè ÿ ï î  êîíñóëüòèðîâàíè þ  ñòóäåíòû  äîëæí û  îçíàêîìèòüñ ÿ ñî  ñëåäóþùåé 
ëèòñðàòóððîé: Bastress &  Harbaugh, Interviewing, Counseling and Negotiating 235-249 
(1990); David A. Binder  &  Susan Ñ Price, Legal Interviewing and Counseling 192-210 
(1977); Mary Ann Dutton, Understanding Women's Responses to Domestic Violence: A Rede­
finition  of Battered Woman Syndrome, 21 Hofstra L . Rev. 1191, 1215-1226 (1993). Ñòóäåí­
òû  òàêæå ÷èòàþò ëèòåðàòóðó ï î  òåõíèêàì  ïîâåäåíè ÿ ï î  îòíîøåíè þ  ê íàñèëüíèêó . 
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Ì H I J K : È í ñ ò ð ó ê ö è è 
Ï î ä å ë è ò å ñ ü í à ÷ å ò û ð å ã ð ó ï ï û . Ç à ï ë à í è ð ó é ò å è ï î ä ã î ò î â ò å ñ ü ê 

ð à ç ã î â î ð ó ñ Ò å ð å ç î é Î ' Á ð à é í . Ï î æ à ë ó é ñ ò à , á ó ä ò å ï î ä ã î ò î â ë å í û  ä î  í à ÷ à ë à 
ç à í ÿ ò è é . Â î  â ð å ì ÿ ç à í ÿ ò è é ê à æ ä à ÿ ã ð ó ï ï à ï î ë ó ÷ è ò ä î ï î ë í è ò å ë ü í î  1 0 ì è í ó ò 
í à ð à á î ò ó ï î  ï î ä ã î ò î â ê å ï ë à í à ð à ç ã î â î ð à . Ï î  è ñ ò å ÷ å í è è 1 0 ì è í ó ò ì û 
í à ÷ í å ì  ñ è ì ó ë ÿ ö è þ , î á ù ó þ  ä ë ÿ â ñ å õ ã ð ó í . Ì û  í à ÷ í å ì  ñ ã ð ó ï ï û  ¹  1 è ò à ê à æ 
ä î  ã ð ó ï ï û  ¹  4 , ï ð å ä î ñ ò à â ë ÿ ÿ ê à æ ä î é ã ð ó ï ï å î ê . 1 0 ì è í ó ò í à ï ð å ä ñ ò à â ë å í è å 
ñ â î å é ñ è ì ó ë ÿ ö è è , ç à ê î ò î ð î é á ó ä å ò ñ ë å ä î â à ò ü ä è ñ ê ó ñ ñ è ÿ è ê ð è ò è ÷ å ñ ê è é 
î á ì å í  ì í å í è ÿ ì è . Î ä í à è ç ï ð å ä û ä ó ù è õ ê ë è å í ò î ê â î ï ë à ò í ò ñ ÿ â ð î ë ü Ò å ð å ç û 
Î ' Á ð à é í . 3 0 

Ã ð ó ï ï à ¹  1 : ( Â û á å ð è ò å í å ñ ê î ë ü ê î  ñ ò ó ä å í ò î â ) 
Ñ î ñ ð å ä î ò î ÷ ò å ñ ü í à ò î ì , ÷ ò î á ï î ï ð è â å ò ñ ò â î â à ò ü ê ë è å í ò ê ó è 

ï î ä ã î ò î â è ò ü å å ê ê î í ñ ó ë ü ò à ö è è . Ñ î ñ ò à â ü ò å ï ë à í  â à ø å ã î  „ ï ð å ä â à ð è ò å ë ü í î ã î 
ç à ÿ â ë å í è ÿ " , î á ú ÿ ñ í ÿ þ ù å ã î  âàø è î æ è ä à í è ÿ í î  î ò í î ø å í è þ  ê ê ë è å í ò ê å . 
Ñ î ñ ð å ä î ò î ÷ ò å ñ ü í à î ï ð å ä å ë å í è è è î á ú ÿ ñ í å í è è å å í à ì å ð å í è é . 

Ã ð ó ï ï à ¹  2 : ( Â û á å ð è ò å í å ñ ê î ë ü ê î  ñ ò ó ä å í ò î â ) 
Ñ î ñ ð å ä î ò î ÷ ò å ñ ü í à ð à ç ð à á î ò ê å â à ð è à í ò î â : Ê à ê î â û  ì å ò î ä û 

î ï ð å ä å ë å í è ÿ í à ì å ð å í è é ê ë è å í ò ê è ? 
- Ê à ê â û ð à á î ò à ò ü â à ð è à í ò û 
- Ê à ê â î â ë å ÷ ü ê ë è å í ò ê ó 
- Ï ð î á ë å ì û  î ò í î ø å í è é à ä â î ê à ò - ê ë è å í ò 
- Ç à ä à â à é ò å î ò ê ð û ò û å â î ï ð î ñ û 
- Ï ð è ì å í ÿ é ò å ò å õ í è ê è è í ò å ð â ü þ è ð î â à í è ÿ , ñ ë å ä ó þ ù è å î ò î á ù è õ ÷ å ð ò ê 

ä å ò à ë ÿ ì , ÷ ò î á è ç ó ÷ è ò ü ï î ä ð î á í î ñ ò è 

Ã ð ó ï ï à ¹  3 : ( Â û á å ð è ò å í å ñ ê î ë ü ê î  ñ ò ó ä å í ò î â ) 
Ñ î ñ ð å ä î ò î ÷ ò å ñ ü í à ð à ç ð à á î ò ê å ï î ñ ë å ä ñ ò â è é ê à æ ä î ã î  â à ð è à í ò à : 

- Ï ð è ì è ò å â î  â í è ì à í è å ï ð à â î â û å è í å ï ð à â î â û å ï î ñ ë å ä ñ ò â è ÿ 
- Ï ð å ä ñ ê à æ è ò å â å ð î ÿ ò í î ñ ò ü è õ ï î ÿ â ë å í è ÿ 
- Î ï ð å ä å ë è ò å „ ç à "  è „ ï ð î ò è â " 

Ã ð ó ï ï à ¹  4 : ( Â û á å ð è ò å í å ñ ê î ë ü ê î  ñ ò ó ä å í ò î â ) 
Ñ î ñ ð å ä î ò î ÷ ò å ñ ü í à ï ð è í ÿ ò è è ð å ø å í è ÿ : Ê à ê è ì  î á ð à ç î ì  â û  ì î æ å ò å 

ï î ì î ÷ ü Ò å ð å ç å Î ' Á ð à é í  â ç â å ñ è ò ü â ñ å â à ð è à í ò û  è ð à ç ð à á î ò à ò ü ï ë à í 
ä å é ñ ò â è é ? 
- Ñ î ï î ñ ò à â ü ò å „ ç à "  è „ ï ð î ò è â " 
- Ç à ä ó ì à é ò å ñ ü í à ä ô î ð ì î é ( ï è ñ ü ì å í í à ÿ î ï è ñ ü , ñ î ê ð à ù å í è å , ñ ï è ñ î ê 

í à ì å ð å í è é ) 
- Ê à ê è ç ì å ð è ò ü í å è ç ì å ð è ì î å 
- Ê à ê ï î ñ ò ó ï è ò ü , å ñ ë è ê ë è å í ò ê à ï ð î ñ è ò þ ð è ñ ò à ï ð è í ÿ ò ü ð å ø å í è å ? 

Ì û  î÷åí ü ðàäû , åñëè îäí à èç íàøè õ áûâøè õ êëèåíòîê , æåðòâà íàñèëè ÿ â ñåìüå, 
ñîãëàñèòñÿ èãðàòü ðîë ü Òåðåçû. Åå ãîòîâíîñò ü ïîäåëèòüñ ÿ ñ íàì è ñâîèì è 
ïåðåæèâàíèÿì è è ãîðüêè ì  î ïûòî ì  áåçöåíí à äëÿ íàøè õ ñòóäåíòîâ. Áëàãîäàðÿ íåé , 
ñòóäåíòû  èìåþ ò óíèêàëüíó þ  âîçìîæíîñò ü óâèäåòü Òåðåçó òàê êàê áóäòî  áû  îí à 
áûë à ðåàëüíî é ëè÷íîñòüþ . Òàêîé ýôôåê ò íåâîçì îæí î  ïîëó÷èò ü äãóãèì  îáðàçîì . 
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Ðåêîíñòðóêöèÿ  Òåðåñû Î'Áðàéí: ñèìóëÿöèÿ äåìîíñòðèðóþùàÿ  íàñèëèå â ñåìüå 

Â. Ê î í ò å ê ñ ò ñ è ì ó ë ÿ ö è è 
Òåðåçà ñìóùåí à è èñïóãàíà. Ðîáåðò ðàçãîâàðèâàë ñ íåé è ïðîñè ë 

îòîçâàòü èñê. ×òî  åé äåëàòü? Âî  âðåìÿ íàøè õ ïÿòû õ çàíÿòèé þðèñò è êëèåí­
òêà âñòðå÷àþòñÿ, ÷òîáû îáãîâîðèò ü åå äåëî. Äëÿ òîãî  ÷òîáû âûÿâèòü âñå àñ­
ïåêòû êîíñóëüòèðîâàíè ÿ êëèåíòà, óïðàæíåíè å äåëèò êîíñóëüòàöèþ  í à ÷åòû­
ðå ñîñòàâíûå ÷àñòè. Â êàæäîé ÷àñòè, ñòóäåíòû äîëæí û ïðåäñòàâèòü ïëàí 
ñâîåãî  ïîäõîä à ê ïîñòàâëåííîì ó ïåðåä íèì è çàäàíèþ, ñ ïðèìåíåíèå ì  ïðèí ­
öèïî â êîíñóëüòèðîâàíèÿ íàïðàâëåííîã î  í à êëèåíòà, êîòîðî å îí è èçó÷àëè. 

Â ïåðâî é ÷àñòè ñòóäåíòû ïðèâåòñòâóþò êëèåíòêó è ïîäãîòàâëèâàþò 
åå ê êîíñóëüòàöèè êàê òàêîâîé. Íåñìîòð ÿ í à òî , ÷òî  ýòî  çàäàíèå êàæåòñÿ 
äîâîëüí î  ïðîñòûì , óñòàíîâëåíèå ñîîòâåòñòâóþùåãî  òîí à â íà÷àëå, îáóñëà­
âëèâàåò äàëüíåéøèé õî ä âñåé êîíñóëüòàöèè. Ñòóäåíòû äîëæí û ïðîäóìàò ü 
è ïðèíÿò ü ðÿä ïðîñòûõ , îäíàê î  ïðèíöèïèàëüíû õ ðåøåíèé. Ñëåäóåò ëè 
îáðàùàòüñÿ ê êëèåíòêå ï î  èìåíè ? Ïðåäëîæèòü ëè åé îáðàùàòüñÿ ê ñåáå ï î 
èìåíè ? Êàêèì  îáðàçî ì  (åñëè âîîáùå ) í à ýòè ðåøåíèÿ âëèÿåò âîçðàñò Òåðå­
çû, êàê ñëåäîâàëîáû èçìåíèò ü ðåøåíèå åñëè áû îí à áûëà äðóãîãî  âîçðàñ­
òà? Ñëåäóåò ëè ñåñòü íàïðîòè â íå å ïð è ïèñüìåííî ì  ñòîëå, èëè ñêîðåå 
óñòàâèòü ñòóëüÿ áîëåå „ðàâíîïðàâûì " îáðàçîì ? Êàêîãî  òèïà áåñåäîé íà ­
÷àòü âñòðå÷ó? Êàê ìíîã î  ëè÷íû õ äåòàëåé ñî  ñòîðîí û  þðèñòà äîëæí î 
ïîÿâèòüñÿ â ýòîé áåñåäå? È íàêîíåö , êàê îáåðíóòü ðàçãîâîð ñî  âñòóïèòåëü­
íî é áåñåäû í à äèñêóññèþ  î  íàìåðåíèÿ õ êëèåíòêè? Êàæäîå ðåøåíèå ïðèíÿ ­
òî å ï î  âûøåóïîìÿíóòû ì  âîïðîñà ì  áóäåò èãðàòü ðîëü â óñòàíîâëåíèè 
îòíîøåíè ÿ àäâîêàò-êëèåíò, ïîýòîì ó êàæäîå èç íè õ äîëæí î  áûòü òùàòåëü­
í î  èññëåäîâàíî  âî  âðåìÿ ñèìóëÿöèè. 

Çàäàíèåì  ïåðâî é ãðóïï û  ÿâëÿåòñÿ òàêæå ïîäãîòîâê à „ïðåäâàðè­
òåëüíîãî  çàÿâëåíèÿ", îáúÿñíÿþùåã î  êàêîâû îæèäàíèÿ ñòóäåíòà ï î 
îòíîøåíè þ  ê êëèåíòó, â ñâÿçè ñ êîíñóëüòàöèåé. Â ñîñðåäîòî÷åííî ì  í à 
êëèåíòå ìîäåë å êîíñóëüòèðîâààíèÿ, îñîáåíí î  åñëè îäíè ì  èç ðåçóëüòàòîâ 
êîíñóëüòàöèè áóäåò ïðèíÿòè å êëèåíòî ì  ðåøåíèÿ, ÷ðåâàòîãî  â ïðàâîâû å 
ïîñëåäñòâèÿ," ñòóäåíò è êëèåíò äîëæí û îáñóäèòü è äîãîâîðèòüñÿ íàùå ò 
õàðàêòåðà èõ ñîòðóäíè÷åñòâà, êîòîðî å áóäåò îñíîâî é èõ îòíîøåíèé . Â íà ­
øåé þðèäè÷åñêîé êîíñóëüòàöèè êëèåíòû í å ÿâÿëþòñÿ ïàññèâíûì è ïîëó÷à ­
òåëÿìè þðèäè÷åñêèõ óñëóã. Íàîáîðîò , êëèåíòû, êàê ðàâíûå ïàðòíåðû , 
èãðàþò îòâåòñòâåííóþ  ðîëü â ýòîì  âçàèìîîòíîøåíèè . Êëèåíò äîëæåí 
âûàðòèêóëèðîâàòü ñâîè íàìåðåíè ÿ è îæèäàíèÿ, îáíàðóäîâàòü þðèäè÷åñ­
êèå è íåþðèäè÷åñêèå ñðåäñòâà äîñòèæåíèÿ ýòèõ íàìåðåíèé , à òàêæå ó÷åñòü 
ïîñëåäñòâèÿ êàæäîãî  âûáîðà; ðàçâèòèå òåîðèè äåëà/ðàññêàçà, ñîáðàòü 
äîêàçàòåëüñòâà âñïîìàãàþùè å ýòó òåîðèþ . Êëèåíòû ìîãó ò ÷óâñòâîâàòü 
ñåáÿ íåïîäãîòîâëåííûì è ê òàêîì ó òèïó çàùèòû, ïîëàãàÿ, ÷òî  ïðîñò î  ïåðå­
äàäóò ñâîþ  ïðîáëåì ó þðèñòó è ïîëó÷à ò ðåøåíèå âçàìåí . Íåêîòîðû å êëèåí­
òû âîçìóùàþòñ ÿ òåì , ÷òî  èì  ïðèéäåòñÿ „ðàáîòàòü"; äðóãèå óâåðåíû, ÷òî  í å 
èìåþ ò êâàëèôèêàöèé íåîáõîäèìû õ äëÿ ðåøåíèÿ çàäàíèÿ, îïèñàííîã î 
ñòóäåíòàìè. Ïðåèìóùåñòâ î  ó÷åáíûõ ñèìóëÿöèé ñîñòîèò â òîì , ÷òî  ñòóäåí­
òû äîëæí û îáäóìàò ü êàê îáúÿñíèòü êëèåíòó òåîðèþ  ñêîíöåíòðèðîâàíî é 
í à êëèåíòå çàùèòû è ÷åì  ýòà òåîðèÿ ïðàêòè÷åñêè ÿâëÿåòñÿ äëÿ êëèåíòà. 

31 Bastress &  Harbaugh, LMNOQRSOTSMU , V WXMYO ZSM g [M d \O UWN S[N SW M  (1990); ] O Q [ Z d P. Lopez, 
Rebellious ^[T_O QSMU : ` M e VaSb[ MWc s VisioM  of  Progressive Law Practice (1992). 
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Â êîíö å êîíöîâ , ñòóäåíòû ïåðâî é ãðóïï û  ïîìîãó ò Òåðåçå îïðåäå ­
ëèòü è óòî÷íèòü åå îæèäàíèÿ. Äîâîëüí î  ÷àñòî, ñòóäåíòû (òàêæå êàê è þðèñ­
òû) ïðåíåáðåæèòåëüíî  îòíîñÿòñ ÿ ê ýòîì ó ýòàïó, ïåðåñêàêèâàÿ ñ ïðèâåò­
ñòâèÿ êëèåíòà ê âíåäðåíèþ  ïðàâîâû õ ìåõàíèçìîâ , çàêëàäûâàÿ, ÷òî  öåëüþ 
êëèåíòêè ÿâëÿåòñÿ âîâëå÷åíèå ïðàâîâî é ñèñòåìû  â ðåøåíèå ñâîèõ ïðî ­
áëåì . Ïîñêîëüê ó ñòóäåíòàì  äàíà èíôîðàöè ÿ î  Òåðåçå, èì  êàæåòñÿ, ÷òî  îí è 
çíàþ ò êàêîâû åå îæèäàíèÿ: ïîëó÷åíè å ïîñòàíîâëåíè ÿ ï î  çàùèòå, à òàêæå 
ñîäåðæàíèÿ è îïåê è äëÿ ðåáåíêà. Îäíàê î  ýòî  òîëüêî  âàðèàíòû èñïîëíåíè ÿ 
åå îæèäàíèé, êîòîðû å Òåðåçà äîëæí à îïðåäåëèòü ñàìà. Öåëüþ  Òåðåçû ìî ­
æåò áûòü, íàïðèìåð : ïðåêðàùåíè å íàñèëèÿ, ïðèâëå÷åíèå âíèìàíè ÿ 
Ðîáåðòà ê ñâîèì  ïðîáëåìàì , òàêèì  îáðàçîì , ÷òîá î í  ñåðüåçíî  îòíåññÿ ê åå 
çàáîòàì , èëè çàùèòà ðåáåíêà. Äëÿ îïðåäåëåíè ÿ åå ïîòðåáíîñòå é íåîáõîäè ­
ì î  ðàçîáðàòüñÿ â íàòóðå åå îòíîøåíè é ñ Ðîáåðòîì , åå æåëàíèè ïðîäîë ­
æàòü ýòè îòíîøåíèÿ , åå âçãëÿäîâ í à áóäóùåå Ðîáåðòà â àðìèè , åå çàáîò 
î  ðåáåíêå, åå áîÿçí è è/èëè íåäîâåðèÿ ï î  îòíîøåíè þ  ê ïðàâîâî é ñèñòåìå, 
åå ñîìíåíè é ñâÿçàííû õ ñ ïîëó÷åíèå ì  ïîñòàíîâëåíè ÿ îãðàíè÷èâàþùåãî 
ñâîáîä ó äåéñòâèÿ Ðîáåðòà, à òàêæå ìíîæåñòâ î  äðóãèõ ôàêòîðîâ , âëèÿþùè õ 
í à åå ðåøåíèå. Òîëüêî  ïîñë å ïðîðàáîòê è âñåõ ýòèõ âîïðîñî â âìåñòå ñ Òåðå­
çîé , ñòóäåíòû ñîâìåñòí î  ñ íåé ìîãó ò îïðåäåëèòü êàêîâû â äåéñòâèòåëü­
íîñò è åå öåëè è îæèäàíèÿ. 

Ýòà ñèìóëÿöèÿ ïåðåïîëíåí à ïðîáëåìàì è ï î  âîïðîñà ì  àâòîíîìè è 
êëèåíòà. Âèäÿ òåíäåíöèþ  ñòóäåíòà ê ïðåäñòàâëåíèþ  îæèäàíèé êëèåíòêè 
þðèäè÷åñêèìè òåðìèíàìè , îí à ìîæå ò ÷óâñòâîâàòü ñåáÿ çàñòàâëåííîé îïè ­
ñûâàòü ñâîè îæèäàíèÿ â òàêîì  æå ñòèëå, à â äàëüíåéøåì  ñîãëàñèòñÿ í à 
ïðèìåíåíè å ïðàâîâû õ ìåð , òîãäà êàê äðóãèå âàðèàíòû áûëè áû äëÿ íå å 
áîëåå óäîâëåòâîðèòåëüíû. Âî  âðåìÿ ýòîé ñèìóëÿöèè ì û  êîíöåíòðèðóåìñ ÿ 
í à ïîääåðæèâàíèè ñ êëèåíòêîé îòíîøåíèé , êîòîðû å áû äàâàëè åé 
âîçìîæíîñò ü âûðàæåíèÿ ñâîåãî  ìíåíèÿ , ñâîèõ îæèäàíèé è ïðåäïî÷òåíèé , 
í å óòâåðæäàÿ åå âî  ìíåíèè , ÷òî  î÷åâèäíû ì  æåëàíèåì  ñòóäåíòà ÿâëÿåòñÿ 
âíåñåíèå äåëà â ñóä. 

Âòîðàÿ ãðóïï à ïîìîãàå ò êëèåíòêå â âûðàáîòêå àëüòåðíàòèâíûõ 
âàðèàíòîâ. Êàê äîëæí û ñîòðóäíè÷àòü ñòóäåíò è êëèåíò äëÿ äîñòèæåíèÿ 
íàìåðåíè é êëèåíòà? Ïîëàãàÿ , ÷òî  îñíîâíî é èçâåñòíîé öåëüþ  Òåðåçû 
ÿâëÿåòñÿ çàùèòà ñâîèõ äåòåé è ñåáÿ î ò äàëüøåãî  íàñèëèÿ, ñòóäåíòû äîëæ­
í û  ïðîâåñòè ñ Òåðåçîé äèñêóññèþ  î  òî ì  êàê îí à ïðåäñòàâëÿåò ñåáå äîñòè­
æåíèå ýòîé öåëè.32 Îäíàê î  óáåæäåíèå Òåðåçû â òîì , ÷òî  îí à ÿâëÿåòñÿ ðàâ­
íîïðàâíû ì  ïàðòíåðî ì  ïð è ðàçðàáîòêå âàðèàíòîâ — çàäà÷à í å ïðîñòàÿ. 
Òåðåçà äîâîëüí î  ìîëîäà , ðàññòðîåíà è íåóâåðåíà â òî ì  ÷åãî  õî÷åò. 
Ýòè ôàêòîðû âëèÿþò í à òî , ÷òî  åé òðóäíî  îïðåäåëèòü ÷òî  ñëåäóåò äåëàòü 
è êàêîå ïðèíÿò ü ðåøåíèå. Êðîì å òîãî  òàêèå ôàêòîðû êàê öâåò êîæè, îáùåñ ­
òâåííî å ïîëîæåíè å èëè ïî ë ñòóäåíòà, ìîãó ò äîïîëíèòåëüí î  îñëîæíèò ü 
âçàèìîïîíèìàíè å è â èòîãå Òåðåçà í å áóäåò ñòðåìèòüñÿ ê îáñóæäåíèþ 

1 2 Ñíîíòàíè÷íà ÿ äèñêóññèÿ (òàê íàçûâàåìû é „Bra ins to rm ing" ) ýòî  ìåò î ä ïîìàãà -
þùè é â âûðàáîòê å òâîð÷åñêîãî  ðåøåíèÿ . Ëþä è ñîòðóäíè÷àþò , âûðàáàòûâà ÿ èäåè, 
êîòîðû å ñîáèðàþòñÿ âñå â ìåð ó èõ ïîÿâëåíèÿ , íåçàâèñèì î  î ò òîã î  íãàñêîëüê î  îí è 
âåðîÿòí û  è ïðàêòè÷íû . Ýòî ò ïðîöåñ ñ ïîçâîëÿå ò âñåì  îçíàêîìèòñ ÿ ñ èäåÿì è äðóã 
äðóãà, í å îáñóæäàÿ èõ äî  î ïðåäåëåíí îã î  ì î ìåíòà . Áëàãîäàðÿ Brainstormin g ì îæí î 
ðàçðàáîòàòü èííîâàöèîííû å ðåøåíèÿ . 
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Ðåêîíñòðóêöèÿ Òåðåñû Î'Áðàéí:  ñèìóëÿöèÿ äåìîíñòðèðóþùàÿ íàñèëèå  â ñåìüå 

âàðèàíòîâ ñî  ñâîèì  ñòóäåíòîì-àäâîêàòîì . Ñòóäåíòû äîëæí û áûòü 
÷óâñòâèòåëüíûìè ê ýòèì  ïðîáëåìà ì  è äîëæí û íàéòè íàèëó÷øèé ïîäõî ä 
äëÿ âûðàáîòêè àëüòåðíàòèâíûõ ðåøåíèé âìåñòå ñ Òåðåçîé. Âàðèàíò, êòî-
ðîì ó áóäåò äàí î  ïðåäïî÷òåíè å â ñèìóëÿöèè, åñòåñòâåííî, áóäåò çàâèñåòü 
î ò òîãî , êòî  è êàê èãðàåò ðîëü êëèåíòêè. Îäíàê î  ïð è îïðåäåëåíè è àëüòåð­
íàòèâíû õ âàðèàíòîâ, ñòóäåíòû íåñìîòð ÿ í à âñå, äîëæí û ïðèíÿò ü âî 
âíèìàíè å íåñêîëüêî  âîçìîæíîñòåé . Ñëåäóåò ëè â ïåðâóþ  î÷åðåäü ñïðîñèòü 
Òåðåçó î  åå èäåÿõ; ïðåäñòàâèòü âíà÷àëå ñâîè èäåè; à ìîæå ò ïåðåéòè ê ñïîí -
òàíè÷íî é äèñêóññèè ñî  âñåìè ìðåñóòñòâóþùèìè . Íåçàâèñèì î  î ò èçáðàí­
íîã î  ïîäõîä à ñòóäåíòû äîëæí û òùàòåëüíî  âûáèðàòü ôîðì ó ïîñòàíîâê è 
âîïðîñîâ . Íàïðàâëÿþùè å èëè ïðÿìû å âîïðîñ û ìîãó ò ñîçäàòü ó êëèåíòêè 
âïå÷àòëåíèå, ÷òî  ñòóäåíò îòäàåò ïðåäïî÷òåíè å êîòêðåòíîì ó ðåøåíèþ , 
òîãäà êàê ïð è ïîìîùü è îäíè õ ëèø  îòêðûòûõ âîïðîñî â òðóäíî  áóäåò 
ïîëó÷èò ü äîñòàòî÷í î  ìíîã î  äåòàëåé, íåîáõîäèìû õ äëÿ âûðàáîòêè âàðèàí­
òîâ. Öåëüþ  ñòóäåíòîâ í à äàííî ì  ýòàïå äîëæí à áûòü âûðàáîòêà ðÿäà âà­
ðèàíòî â ïðàâîâû õ è íåïðàâîâû õ ðåøåíèé, îäí î  èç êîòîðû õ Òåðåçà ìîæå ò 
âûáðàòü. Í å ñëåäóåò ñîñðåäîòà÷èâàòüñÿ í à îäíî ì  ðåøåíèè è ðàçðàáàòû­
âàòü åãî  äåòàëè.-13 Äëÿ ñòóäåíòîâ ïðîÿâëÿþùè õ íàäìåðí î  ëåãàëèñòè÷åñêèé 
ïîäõî ä è îãðàíè÷èâàþùèõñÿ òîëüêî  ïðàâîâûì è ñðåäñòâàìè, ýòî  çàäàíèå 
áóäåò îñîáåíí î  òðóäíûì . 

Çàäàíèåì  òðåòüåé ãðóïï û  ÿâëÿåòñÿ îïðåäåëåíè å ïîñëåäñòâèé 
âûáîð à êàæäîãî  âàðèàíòà. Íåïðàâîâû å ïîñëåäñòâèÿ âàæíû òàêæå êàê è 
ïðàâîâûå . Ïîëó÷åíè å ñóäåáíîãî  ïîñòàíîâëåíè ÿ î á îãðàíè÷åíè è Ðîáåðòà, 
äàñò Òåðåçå çàùèòó, â êîòîðî é îí à íóæäàåòñÿ, îäíàê î  â òî  æå âðåìÿ ìîæå ò 
íàâñåãäà îòñòðàíèòü îòöà î ò ñâîèõ äåòåé. Íà ä ýòèì  íåïðàâîâû ì  ïîñëåä ­
ñòâèåì  ñòîèò ñåðüåçíî  çàäóìàòüñÿ. Ñòóäåíòû è êëèåíòêà ñîâìåñòí î  ðàáî­
òàþò íàä îïðåäåëåíèå ì  âñåõ „çà" è „ïðîòèâ " êàæäîãî  âàðèàíòà, ñ òî÷êè 
çðåíèÿ êëèåíòêè. Íàïðèìåð , ïîëó÷åíè å ãðàæäàíñêîé çàùèòû áóäåò 
íàäëåæàùèì  îáðàçî ì  õðàíèòü Òåðåçó, í î  â òî  æå âðåìÿ ýòî  ïîìåøàå ò 
Ðîáåðòó â ïëàíà õ ñâÿçàííû õ ñ ïîñòóïëåíèå ì  â àðìèþ , ÷òî  ïîòåíöèàëüí î 
ñíèçèò åãî  áóäóùóþ ðàáîòîñïîñîáíîñòü , à ñëåäîâàòåëüíî  âåðîÿòíîñòü 
ìàòåðèàëüíîãî  îáåñïå÷åíè ÿ äëÿ íåå è äåòåé. ×àñòíî å ñîãëàøåíèå èëè âí å 
ñóäåáíûé äîãîâî ð ìåæäó ñòîðîíàìè , äàñò Ðîáåðòó âîçìîæíîñò ü âñóïèòü 
â àðìèþ , ïðîáëåìàòè÷íû ì  îäíàê î  ìîæå ò áûòü îòñóòñòâèå ïðàâîâî é 
ñàíêöèè çà íåâûïîëíåíè å ïîëîæåíè é äîãîâîðà. 34 Â êîíö å êîíöîâ , ñòóäåíòû 

Àëüòåðíàòèâíû å âàðèàíò û  ðàçðàáîòàíû å ñòóäåíòàì è ïðåäóñìàòðèâàþ ò ïîëó÷å ­
íè å ïîñòàíîâëåíè ÿ î á îãðàíè÷åíèè , çàêëþ÷åíè å äîãîâîðà , çàïðåùàþùåã î  Ðîáåðòó 
íàðóøàò ü íåïðèêîñíîâåííîñò ü Òåðåçû, ïðèìèðåíè å ñ Ðîáåðòîì , îáñóæäåíèå ñ 
Ðîáåðòî ì  ïðîáëåì , áåç ïðèìåíåíè ÿ ïðàâîâû õ äåéñòâèé. Ñì . Ñïèñî ê âàðèàíòîâ , 
ïðèëîæåíè å Ñ. 
Â Äèñòðèêòå Êîëëóìáè ÿ çà íàðóøåíè å ïîñòàíîâëåíè ÿ ï î  çàùèòå ãðîçèò ëèøåíè å 
ñâîáîä û  äî  6 ìåñÿöå â èëè/è øòðà ô $300. Ñì þ  D.C. Superior  Court Rules —Intrafa -
mily Proceedings 7(c), 12(e). Áîëå å òîãî , D.C. Code Ann. section 16-1005(g) çà íàðó ­
øåíè å ïîñòàíîâëåíè ÿ no çàùèòå ïðåäâèäåò íàêàçàíè å êàê çà ìåëêî å ïðåñòóïëåíè å 
íàêàçóåìî å ëèøåíèå ì  ñâîáîä û  äî  180 äíå é èëè/è øòðàôî ì  â 1000 äîëëàðîâ . Äëÿ 
ñðàâíåíèÿ , â ñëó÷àå íàðóøåíè ÿ ÷àñòíîã î  äîãîâîð à èëè ìèðñêîã î  ñîãëàøåíè ÿ ìîæ ­
í î  âíåñòè ãðàæäàíñêèé èñê è òðåáîâàòü ïðèíóäèòåëüíîã î  èñïîëíåíè ÿ ïîëîæåíè é 
äîãîâîð à èëè äåíåæíî é êîìïåíñàöèè . 
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Catherine Klein 

äîëæí û òàêæå ïðîâåñòè ïåðåãîâîð û í à òåìó âåðîÿòíîñòè ïîÿâëåíè ÿ òåõ 
èëè èíû õ ïîñëåäñòâèé. Îí è äîëæí û ïîäóìàò ü î  òî ì  ñëåäóåò ëè âîîáù å 
îòâå÷àòü í à ýòîò âîïðî ñ è êàêîâà áûäåò ñóòü îòâåòà, ó÷èòûâàÿ èõ íåîïûò ­
íîñòü . Ñòóäåíòû, ïðåäïî÷èòàþùè å ñóäåáíûé âàðèàíò è ïîñòàíîâëåíè å ï î 
ãðàæäàíñêîé çàùèòå, ïðîÿâëÿþ ò òåíäåíöèþ  ê ïåðåîöåíê å øàí ñ ïîëó÷åíè ÿ 
ýòîãî  ïîñòàíîâëåíèÿ . Îïÿò ü òàêè, è í à ýòó ìàëåíüêóþ  ìàíèïóëÿöè þ  ñòîèò 
îáðàòèòü âíèìàíè å âî  âðåìÿ äèñêóññèè. 

×åòâåðòàÿ ãðóïï à ñîñðåäîòà÷èâàåòñÿ í à ïðèíÿòè è âìåñòå ñ Òåðåçîé 
ðåøåíèÿ. Ãðóïï à ïîìîãàå ò Òåðåçå âçâåñèòü âñå „çà" è „ïðîòèâ" , è âçâåñèòü 
íåâçâåøèâàåìî å — ýìîöè è è çàòðîíóòûå ÷óâñòâà. Þðèñòû ÷àñòî  ÷óâñòâóþò 
ñåáÿ íåóþòí î  â âîïðîñà õ ñâÿçàííû õ ñ ýìîöèÿì è è ñòàðàþòñÿ í å âîâëåêàòü 
ýòèõ ôàêòîðî â â ïðîöåñ ñ ïðèíÿòè ÿ ðåøåíèÿ. Îäíàê î  îñîáåíí î  â äåëàõ ï î 
íàñèëèþ  â ñåìüå ýìîöèîíàëüíû å ôàêòîðû ìîãó ò èãðàòü ðåøàþùó þ  ðîëü 
â ïðîöåññå ïðèíÿòè ÿ êëèåíòî ì  ðåøåíèÿ. Òî, êàê ñòóäåíòû ðåàãèðóþò í à 
ñëîâà òèïà: „Í î  ÿ âñå åùå ëþáëþ  åãî!" èëè „ß í å õî÷ó, ÷òîá ìî è äåòè âû­
ðàñòàëè áåç îòöà!" ìîæå ò ñåðüåçíî  ïîâëèÿò ü í à áóäóùåå îòíîøåíè é 
àäâîêàò-êëèåíò. Ñòóäåíòàì  ïðèéäåòñÿ âñòðå÷àòüñÿ ñ ýìîöèîíàëüíûì è 
ïðîáëåìàì è â ñëó÷àå íàøè õ êëèåíòîâ. Îçíàêîìëåíè å èõ ñî  ñëîæíîñòÿì è 
âåäåíèÿ ðàçãîâîðîâ ï î  ýòèì  òåìàì  ÿâëÿåòñÿ îäíè ì  èç çàäàíèé ïðå­
ïîäàâàòåëÿ. 

Ôîðìóëèðîâê à ñòðóêòóðû ðàçãîâîðà ÿâëÿåòñÿ íàèâàæíåéøåé ÷àñòüþ 
çàäàíèÿ ÷åòâåðòîé ãðóïïû . Äî  ñèõ ïî ð ñòóäåíòû âåëè ñ Òåðåçîé 
îòíîñèòåëüí î  íåïðèíóæäåííó þ  áåñåäó î  öåëÿõ, âàðèàíòàõ, „çà" è „ïðîòèâ" . 
Çàäàíèåì  ÷åòâåðòîé ãðóïï û  ÿâëÿåòñÿ ñîçäàíèå â áåñåäå îñíî â äëÿ 
ïðèíÿòè ÿ ðåøåíèÿ. Ãðóïï à äîëæí à ïîäîéò è ê ýòîì ó çàäàíèþ  ñ ïåðñïåêòèâû 
„ñíàáæåíèÿ" (ïîìîãó ò ëè ïèñüìà , áóìàãè èëè äðóãèå âèçóàëüíûå ïîñîáè ÿ â 
ïðèíÿòè è êëèåíòêîé ðåøåíèÿ?), à òàêæå ñ ôèëîñîôñêî é òî÷êè çðåíèÿ. Ì û 
óæå âñïîìèíàë è â íà÷àëå, ÷òî  ê çàíÿòèÿì  ï î  êîíñóëüòàöèè ñòóäåíòû 
äîëæí û ïîäãîòîâèòñ ÿ åùå ïåðåä çàíÿòèÿìè , ïîñêîëüê ó âî  âðåìÿ çàíÿòèé 
áîëüøèíñòâ î  ïðåäîñòàâëåííîã î  èì  âðåìåí è ìîæå ò óéòè í à ïðèäóìûâàíè å 
âèçóàëüíûõ ïîñîáèé . Îäíàê î  ñîçäàíèå òàêîãî  èíñòðóìåíò à áåç ïîìîùü è 
êëèåíòà ìîæå ò áûòü ïðîáëåìàòè÷íûì , ñîçäàâàÿ ó êëèåíòà âïå÷àòëåíèå, 
÷òî  þðèñò í å ñ÷èòàåòñÿ ñ åãî  ìíåíèå ì  è ÷òî  âðåìÿ ïðîâåäåííî å í à ýòîé 
ñåññèè ïðîñò î  ïîòðà÷åíî . Ñîîòâåòñòâóþùàÿ ìîòèâèðîâê à ñâîåé ïîäãîòîâ ­
êè è âíåäðåíèå åå â ðàçãîâîð, ÿâëÿåòñÿ î÷åí ü âàæíûì  êà÷åñòâîì  ñòóäåíîâ. 

Â êîíö å êîíöî â ñòóäåíòû ñòàíîâÿòñÿ ëèöî ì  ê ëèöó ñ äèëåìî é ñâîåé 
êëèåíòêè, êîòîðàÿ óïîëíîìî÷èë à èõ ïðèíÿò ü ðåøåíèå. Ïîñêîëüê ó ñòóäåíòû 
îçíàêîìèëèñ ü ñ ó÷åáíèêîì  Áàéíäåðà, Áåðãìàíà è Ïðàéñà 3 5, îí è ãîòîâû 
ê òîìó , ÷òî  êëèåíòêà ìîæå ò ïðîñèò ü þðèñòà âûñêàçàòü ñâîå ëè÷íî å ìíåíè å 
î  òîì , ÷òî  åé äåëàòü è ìîæå ò ïîïðîñèò ü þðèñòà ïðèíÿò ü ðåøåíèå âìåñòî 
íåå. Ïðèíèìà ÿ âî  âíèìàíè å âîçðàñò Òåðåçû è îòñóòñòâèå îïûò à â ïðàâîâû õ 
âîïðîñàõ , òàêîé ñöåíàðèé äîâîëüí î  âåðîÿòåí. Â ñëó÷àå æåðòâ íàñèëèÿ â ñå­
ìüå , ñïîñîáñòâóåò ýòîì ó òàêæå äèíàìèê à âëàñòè è êîíòðîëÿ . Í à ïðîòÿæåíè è 
êàêîãî-òî  âðåìåí è êëèåíòêà ìîãë à í å èìåòü âîçìîæíîñò è ïðèíèìàò ü 
ñàìîñòîÿòåëüí î  ðåøåíèÿ. Ñòóäåíò èëè ñòóäåíòêà, åñëè ïðèìå ò ðåøåíèå, 
ðèñêóåò çàíÿòü ïîçèöè þ  àíàëîãè÷íó þ  ñ òîé, êîòîðóþ  çàíèìà ë íàñèëüíèê. 

deghij , Bergmag kg d Price, supra glm c 30, at 197-200. 
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Ñòóäåíò äîëæåí  íàñòîÿòü í à òîì , ÷òî  êëèåíòêà äîëæí à ïðèíÿò ü ðåøåíèå 
ñàìà, îäíàê î  ñëåäóåò ñäåëàòü ýòî  í è íàñòûðíî , í è õîëîäí î  — òî  åñòü áåç ïðî ­
ÿâëåíèÿ îñîáåííîã î  èíòåðåñà. Ñðàâíåíèå ôðóñòðàöèè, à äàæå çëîñòè 
èñïûòûâàåìî é êëèåíòêîé, â çàâèñèìîñòè î ò òîãî , êàê ñòóäåíò íàñòàèâàåò í à 
ïðèíÿòè è íåþ  ñàìîìòîÿòåëüíîã î  ðåøåíèÿ — ýòî  ýëåìåíò , êòîðîì ó ñòîèò 
ïîñâåòèòü âíèìàíè å âî  âðåì ÿ ñèìóëÿöèè. Ñòóäåíòû òàêæå äîëæí û 
íàó÷èòüñÿ í å ïîääàâàòüñÿ èñêóøåíèþ  ïðèíÿòèÿ , ïð è ìîë÷àëèâî ì  ñîãëàñèè 
êëèåíòêè, ðåøåíèÿ, êîòîðî å ï î  èõ ìíåíè þ  áóäåò äëÿ íåå íàèëó÷øèì . 

Ðàçäåëåíèå êîíñóëüòàöèè í à îãîâîðåííû å ÷àñòè äîâîëüí î  èñêóñ­
ñòâåííî . Âî  âðåìÿ íàñòîÿùå é êîíñóëüòàöèè þðèñò è êëèåíò íàâåðíÿêà 
ïåðåøëè áû î ò îïðåäåëåíè ÿ íàìåðåíèé , ÷åðåç îïðåäåëåíè å âàðèàíòîâ ê èõ 
ïðîðàáîòê å ñêîðåå, ÷åì  ïðîõîäèë è áû âñå ñòóïåíè â ìåòîäè÷åñêîé ïîñëå ­
äîâàòåëüíîñòè. Îäíàê î  ïð è ó÷åáíî é ñèìóëÿöèè, ïðåäñàâëåííàÿ ñòðóêòóðà 
ïîìîæå ò ñòóäåíòàì  óâèäåòü ðàçëè÷íûå ýëåìåíòû , êîòîðû å îí è äîëæí û 
áóäóò ïðèíÿò ü âî  âíèìàíèå , ïð è óäåëåíèè êîíñóëüòàöèè, à òàêæå 
ïîñëåäîâàòåëüíîñòü âñåõ ýëåìåíòîâ . Ïîíèìàíè å ñòðóêòóðû, ëåæàùåé â îñ­
íîâ å êîíñóëüòàöèîííî é ñåññèè, ïîçâîëè ò ñòóäåíòàì  ñâîáîäí î  îðèåíòèðî ­
âàòüñÿ â ïðîáëåìà õ êëèåíòà í å òåðÿÿ èç âèäó âñåõ òîíêîñòåé , êîòîðû å 
ñëåäóåò ó÷åñòü â êîíñóëüòàöèîííî ì  ïðîöåññå. 

Í à äàííî ì  ýòàïå ñòóäåíòû âìåñòå ñ Òåðåçîé îïðåäåëèëè äëÿ íå å 
îïòèìàëüíó þ  ïîçèöè þ  è àëüòåðíàòèâíûå âàðèàíòû, ïîçâîëÿþùè å â äîñòè­
æåíèè åå íàìåðåíèé . Ñëåäóþùèì  ýòàïî ì  ÿâëÿåòñÿ âñòðå÷à ñ þðèñòàì è 
Ðîáåðòà è ïîïûòê à ïðîâåäåíè ÿ ïåðåãîâîðî â ñ öåëüþ  çàêëþ÷åíèÿ ìèðñêîã î 
ñîãëàøåíèÿ. 

ÃÓ. Ïåðåãîâîð û 

À . Ò å ê ñò ñ è ì ó ë ÿ ö è è 
Ïð è ïîäãîòîâê å ê øåñòûì  çàíÿòèÿì  ñòóäåíòû ïîëó÷àþ ò ñëåäóþùèå 

èíñòðóêöèè: 

Ï å ð å ã î â î ð û : ï î  ä å ë ó Ò å ð å ç à Î ' Á ð à é í  ï ð î ò è â Ð î á å ð ò à Ä æ î í ñ à 
Â î ç â ð à ù à ÿ ñ ü ê ä ë ÿ ù å ì ó ñ ÿ ä å ë ó Ò å ð å ç û  Î ' Á ð à é í  è Ð î á å ð ò à Ä æ î í ñ à , 

Ò å ð å ç à ñ î á è ð à å ò ñ ÿ â í å ñ ò è è ñ ê ï î  ï ð å ä î ñ ò à â ë å í è þ  ã ð à æ ä à í ñ ê î é ç à ù è ò û , 
â ê î ò î ð û é â ò î ì  ÷ è ñ ë å â î é ä ó ò â ð å ì å í í à ÿ î ï å ê à è â ð å ì å í í î å ñ î ä å ð æ à í è å ä ë ÿ 
å å ð å á å í ê à Ä æ î ð ä à í à . Ð î á å ð ò î ÷ å í ü î á å ñ ï î ê î å í  ò å ì , ÷ ò î  ï ð å ä î ñ ò à â ë å í è å 
Ò å ð å ç å ã ð à æ ä à í ñ ê î é ç à ù è ò û  ï å ð å ÷ å ð ê í å ò å ì ó â î ç ì î æ í î ñ ò ü â ñ ò ó ï ë å í è ÿ 
â à ð ì è þ . Å ñ ë è Ò å ð å ç à â í å ñ å ò è ñ ê ( ÷ ò î  î í à ñ î á è ð à å ò ñ ÿ ñ ä å ë à ò ü , å ñ ë è ó ä î â ë å ­
ò â î ð ÿ þ ù å å ñ î ã ë à ø å í è å ï î  â î ï ð î ñ à ì , î õ â à ÷ å í í û ì  è ñ ê î ì  í å á ó ä å ò ä î ñ ò è ã í ó ò î 
ä î  ñ ó ä å á í î ã î  ð à ç á è ð à ò å ë ü ñ ò â à ) , Ð î á å ð ò ì î æ å ò î ñ ï à ð è â à ò ü å å ò ð å á î â à í è å ï î 
ï ð å ä î ñ ò à â ë å í è þ  î ï å ê è í à ä è õ ð å á å í ê î ì  ò î ë ü ê î  å å , ï î ñ ò à ð à å ò ñ ÿ ï î ë ó ÷ è ò ü 
ï ð à â î  î ï å ê è ñ î â ì å ñ ò í î  ñ Ò å ð å ç î é , è ë è ñ à ì î ñ ò î ÿ ò å ë ü í î . Ä ð ó ã î é â å ð î ÿ ò í î ñ ò ü þ 
ÿ â ë ÿ å ò ñ ÿ ï ð à â î  ÷ à ñ ò û õ â ñ ò ð å ÷ ñ ð å á å í ê î ì . Ð î á å ð ò ì î æ å ò ò à ê æå î ñ ï à ð è â à ò ü 
ô à ê ò , ÷ ò î  î í  ÿ â ë ÿ å ò ñ ÿ î ò ö î ì  â ò î ð î ã î  ð å á å í ê à . 

Â î  â ð å ì ÿ â ñ ò ð å ÷ è Ò å ð å ç à è Ð î á å ð ò á ó ä ó ò î á ñ ó æ ä à ò ü â î ç ì î æ í î ñ ò è 
ä î ñ ò è æ å í è ÿ ì è ð ñ ê î ã î  ñ î ã ë à ø å í è ÿ . Ï å ð å ä ç à í ÿ ò è ÿ ì è ï ð è ã î ò î â ü ò å ï ë à í 
ï å ð å ã î â î ð î â ä ë ÿ í ð å ä ï è ñ à í î é â à ì  ñ ò î ð î í û  ñ ï î ð à . Â à ø  ï ë à í  ä î ë æ å í  ñ î ä å ð -
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æ n o ü ñ ò ð à ò å ã è þ  í î  ð å ø å í è þ  â î ï ð î ñ î â ñ â ÿ ç à í í û õ ñ á å ç î ï à ñ í î ñ ò ü þ , î ï å ê î é , 
â ñ ò ð å ÷ à ì è è ñ î ä å ð æ à í è å ! ! ð å á å í ê à . 

Á ó ä ü ò å ã î ò î â û  ê ó ÷ à ñ ò è þ  â ï å ð å ã î â î ð à õ â î  â ð å ì ÿ ç à í ÿ ò è é . Î ò ä å ë ü ­
í û å ì à ò å ð è à ë û  í î  ó ÷ å á í î é ñ è ì ó ë ÿ ö è è ï å ð å ã î â î ð î â , ï ð è ï è ñ û â à þ ù è å â à ì 
ç à ù è ò ó Ò å ð å ç û  è ë è Ð î á å ð ò à á ó ä ó ò ð î ç ä à í û  â ñ î î ò â å ò ñ ò â ó þ ù å å â ð å ì ÿ . 

Ï å ð å ä ç à í ÿ ò è ÿ ì è ñ ò ó ä å í ò û  ï î ë ó ÷ à þ ò ò à ê æå ñ ë å ä ó þ ù ó þ  ç à ì å ò ê ó : 
Í à ç à í ÿ ò è ÿ õ â î  â ò î ð í è ê â û  á ó ä å ò å ï î ä å ë å í û  í à ä â å ã ð ó ï ï û : î ä í à 

ã ð ó ï ï à á ó ä å ò ï ð å ä ñ ò à â ë ÿ ò ü è í ò å ð å ñ û  Ð î á å ð ò à Ä æ î í ñ à , ä ð ó ã à ÿ — Ò å ð å ç û 
Î ' Á ð à é í . Ò å ñ ò ó ä å í ò û , ê î ò î ð û å á ó ä ó ò ç à ù è ù à ò ü Ð î á å ð ò à ï î ë ó ÷ à ò è í ô î ð ­
ì à ö è î í í ó þ  ç à ì å ò ê ó , ñ î ï è ñ ü þ  ñ è ò ó à ö è è Ð î á å ð ò à . Í Å Î Á Ñ Ó Æ Ä À É Ò Å Ý Ò Î É 
Ç À Ì Å Ò Ê È Ñ À Ä Â Î Ê À Ò À Ì È Ò Å Ð Å Ç Û . Â ñ è ì ó ë ÿ ö è è ï î  ñ ó ä å á í î ì ó ð à ç á è ð à ­
ò å ë ü ñ ò â ó â û  á ó ä å ò å â ò å õ æå ã ð ó ï ï à õ , ÷ ò î  è â ý ò î é ñ è ì ó ë ÿ ö è è . 

Ï î ä ã î ò î â ü ò å ñ ë å ä ó þ ù å å : 
Î á å ã ð ó ï ï û  ð à ç ð à á à ò û â à þ ò ï ë à í  ï å ð å ã î â î ð î â , î ò è ì å í è ñ â î å ã î 

ê ë è å í ò à . Ï î ñ ò à ð à é ò å ñ ü ï ð å ä ó ã à ä à ò ü ê ÷ å ì ó á ó ä å ò ñ ò ð å ì è ò ü ñ ÿ ï ð î ò è â î ï î ë î æ ­
í à ÿ ñ ò î ð î í à è ê à ê â û  î ò â å ò è ò å í à è õ ò ð å á î â à í è ÿ . Ð à ç ð è ñ ó é ò å ñ â î þ  ñ ò ð à ò å ­
ã è þ , ï î ê à ç û â à ÿ â û õ î ä í ó þ  ï î ç è ö è þ , ò û ë û  è ñ ð å ä í ó þ  ë è í è þ . Ý ò î  ì î æ å ò 
á û ò ü ñ ä å ë à í î  â ô î ð ì å ä è à ã ð à ì ì û . 

Ò î ë ü ê î  ñ ò ó ä å í ò û , ç à ù è ù à þ ù è å Ð î á å ð ò à ï î ë ó ÷ à þ ò ñ ë å ä ó þ ù ó þ 
ê î í ô è ä å í ö è à ë ü í ó þ  è í ô î ð à ö è þ : 

Í Å Ð À Ç Ã Ë À Ø À Ò Ü 

Ê Î Í Ô È Ä Å Í Ö È À Ë Ü Í À ß È Í Ô Î Ð Ì À Ö È ß 
Ï Ð È Â È Ë Å Ã È ß À Ä Â Î Ê À Ò - Ê Ë È Å Í Ò 

Ä Î : Ä Å Ë Î  Ð Î Á Å Ð Ò À Ä Æ Î Í Ñ À 
Î Ò Í Î Ñ È Ò Å Ë Ü Í Î : Ç À Ì Å Ò Ê À Ñ Ð À Ç Ã Î Â Î Ð À 

Ð î á å ð ò Ä æ î í ñ , 1 9 ë å ò . Ó æå ò ð å ò è é ã î ä î í  â ñ ò ð å ÷ à å ò ñ ÿ ñ Ò å ð å ç î é 
Î ' Á ð à é í  è ÿ â ë ÿ å ò ñ ÿ î ò ö î ì  å å 2 - ë å ò í å ã î  ð å á å í ê à , Ä æ î ð ä à í à . Â í à ñ ò î ÿ ù å å 
â ð å ì ÿ Ò å ð å ç à î ï ÿ ò ü á å ð å ì å í í à è ó ò â å ð æ ä à å ò , ÷ ò î  ý ò î  è õ â ò î ð î é ð å á å í î ê . 
Ð î á å ð ò í å ó â å ð å í  ÿ â ë ÿ å ò ñ ÿ ë è î í  î ò ö î ì  ý ò î ã î  ð å á å í ê à . Ñ ò å õ ï î ð ê à ê ä â à ã î ä à 
í à ç à ò Ð î á å ð ò î ñ ò à â è ë ê î ë å ä æ , î í  ð à á î ò à å ò í à ï î ë í ó þ  ñ ì å í ó â U p t o w n C o n ­
s t r u c t i o n C o m p a n y . Î í  ç à ð à á à ò û â à å ò î ê î ë î  3 0 ò û ñ . ä î ë ë à ð î â â ã î ä . Â 1 9 9 8 ã. 
Ð î á å ð ò ï î ë ó ÷ è ë à ò ò å ñ ò àò G E D è ñ î á è ð à å ò ñ ÿ â ñ ò ó ï è ò ü â à ð ì è þ , ä ë ÿ ò î ã î  ÷ ò î á 
ï î â û ñ è ò ü ñ â î é î á ù å ñ ò â å í í û é ñ ò à ò ó ñ è ë ó ÷ ø å ñ î ä å ð æ à ò ü ð å á å í ê à . Î ä í à ê î 
î í  á î è ò ñ ÿ , ÷ ò î  å ã î  ä å â ó ø ê à í à é ä å ò ê à ê î é - ò î  ñ ï î ñ î á , ÷ ò î á ó ä å ð æ à ò ü å ãî  î ò 
î ò ú å ç ä à . 

Å ã î  ä å â ó ø ê à ý ò î  1 7 ë å ò í ÿ ÿ Ò å ð å ç à . Î í è í à ÷ à ë è â ñ ò ð å ÷ à ò ü ñ ÿ , ê î ã ä à 
å ù å î á î å á û ë è ó ÷ à ù è ì è ñ ÿ ê î ë å ä æ à Ê à ð ä î ç î . Í å ñ ì î ò ð ÿ í à á å ð å ì å í í î ñ ò ü 
â ò à ê ì î ë î ä î ì  â î ç ð à ñ ò å , Ò å ð å ç à ï ð î ä î ë æ à å ò ï î ñ å ù à ò ü ê î ë å ä æ è í å î ò ñ à å ò î ò 
ñ â î å ã î  ê ë à ñ ñ à ( ÷ ò î  Ð î á å ð ò ñ ÷ è ò à å ò ñ â î å é ç à ñ ë ó ã î é , ï î ñ ê î ë ü ê ó ñ ò à ð à ë ñ ÿ 
ñ ê ë î í è ò ü å å ê ä à ë ü í å é ø å é ó ÷ å á å ) . Í å ñ ì î ò ð ÿ í à ò î , ÷ ò î  Ð î á å ð ò í å õ î ò å ë è ì å ò ü 
ä å ò å é , î í  ñ ì è ð è ë ñ ÿ ñ ð å ø å í è å ì  Ò å ð å ç û  è ì å ò ü ð å á å í ê à è ï î ì î ã à å ò å é ê à ê 
ì î æ å ò . Î í  ï ð è ñ ì à ò ð è â à å ò ç à ð å á å í ê î ì , ÷ ò î á Ò å ð å ç à ì î ã ë à ç ä à â à ò ü å ê ç à ì å -

ï î ì î ã à å ò ï ð å î ä î ë å ò ü ô è í à í ñ î â û å ò ð ó ä í î ñ ò è ï ð å ä î ñ ò à â ë ÿ ÿ ð å á å í ê ó â ñ å , 
â ÷ å ì  î í  í ó æ ä à å ò ñ ÿ , â ò î ì  ÷ è ñ ë å è ã ð ó ø ê è , î ä å æ ä ó , ï å ë å í ê è è ò . ä . 
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Î ò í î ø å í è ÿ Ð î á å ð ò à è Ò å ð å ç û  í å è ä ó ò ã ë à ä ê î , â ò å ÷ å í è è ï î ñ ë å ä í è õ 
ä â ó õ ë å ò . Ð î á å ð ò ò î ë ü ê î  ÷ ò î  î ñ ò à â è ë ê î ë å ä æ , ê î ã ä à Ò å ð å ç à ç à ÿ â è ë à å ì ó î  ò î ì , 
÷ ò î  î í à á å ð å ì å í í à . Î í  í å ì å ä ë å í í î  í à ø å ë ð à á î ò ó í à ñ ò ð î é ê å è å ì ó ï ð è õ î ä è ò ­
ñ ÿ ò ÿ æ å ë î  ð à á î ò à ò ü , ÷ ò î á î á å ñ ï å ÷ è ò ü Ò å ð å ç å â ñ å , ÷ å ãî  î í à õ î ÷ å ò . Ï î ñ ò î ÿ í í û å 
ï ð è i LII « è è Ò å ð å ç û  î ÷ å í ü í å ð â è ð ó þ ò å ã î . Á î ë å å ò î ã î , ê î ã ä à Ð î á å ð ò ã î ò î â è ë ñ ÿ 
ê å ê ç à ì å í ó í à à ò ò å ñ ò àò G E D , î í  î ñ î ç í à ë , ÷ ò î  æ å ë à å ò ÷ å ã î - ò î  á î ë ü ø å ã î , ÷ å ì 
æ è ç í ü ñ ò ð î è ò å ë ÿ è í à ÷ à ë ï ð î ä ó ì û â à ò ü ï ë à í  ä à ë ü í å é ø å é ó ÷ å á û . Ò å ì  â ð å ì å ­
í å ì  Ò å ð å ç à ñ ò à ë à ð å â í è â î é è â ë à ñ ò í î é , ò ð å á î â à ë à , ÷ ò î á î í  î á å ù à ë ÷ ò î  í å 
ó å ä å ò ï î ê à î í à í å î ê î í ÷ è ò ø ê î ë ó . Ð î á å ð ò ñ ÷ è ò à å ò , ÷ ò î  Ò å ð å ç à î ÷ å í ü 
ý ã î ö å í ò ð è ÷ í à è í å ç à á î ò è ò ñ ÿ î  å ãî  ï î ò ð å á í î ñ ò ÿ õ è î  ò î ì , á ó ä ó ò ë è ó í å ã î 
â î ç ì î æ í î ñ ò è ñ î ä å ð æ à ò ü è õ ð å á å í ê à . 

Â ñ ê î ð å ï î ñ ë å ð î æ ä å í è ÿ Ä æ î ð ä à í à , Ò å ð å ç à ç à ÿ â è ë à , ÷ ò î  ñ î á è ð à å ò ñ ÿ 
è ì å ò ü â ò î ð î ã î  ð å á å í ê à . Ð î á å ð ò ñ ÷ è ò à ë , ÷ ò î  ý ò î  ï î ì å ø à ë î  á û  â å ãî  ï ë à í à õ 
è ç à ñ ò à â è ë å å î á å ù à ò ü , ÷ ò î  î í à ï ð è ì å ò ñ î î ò â å ò ñ ò â ó þ ù è å ì å ð û  ï ð å ä î ñ ò î ð î æ ­
í î ñ ò è . Ý ò î  ï ð è â å ë î  ê ç í à ÷ è ò å ë ü í û ì  ñ ñ î ð à ì  ì å æ ä ó í è ì è . Î ä í î â ð å ì å í í î , 
Ò å ð å ç à í à ÷ à ë à â ñ ò ð å ÷ à ò ü ñ ÿ ñ ã ð ó ï ï î é ð î â å ñ í è ê î â , ê î ò î ð û å ï î ë ü ç î â à ë è ñ ü 
ä ó ð í î é ñ ë à â î é ã ð ó ï ï û , ç à ì å ø à í í î é â ï ð å ñ ò ó ï í ó þ  ä å ÿ ò å ë ü í î ñ ò ü è ó ï î ò ð å ­
á ë ÿ þ ù å é í à ð ê î ò è ê è . Ð î á å ð ò í å â å ð è ë â ò î , ÷ ò î  Ò å ð å ç à ñ à ì à ó ï î ò ð å á ë ÿ ë à 
í à ð ê î ò è ê è , î ä í à ê î  ï ð å ä ó ï ð å æ ä à ë å å ï å ð å ä ï î ñ ë å ä ñ ò â è ÿ ì è ï ð å á û â à í è ÿ â í å ­
ñ î î ò â å ò ñ ò â ó þ ù å é ê î ì ï à í è è . Ê ò î ì ó æ å , Ò å ð å ç à ô ë è ð ò î â à ë à ñ ï à ð í ÿ ì è è Ð î ­
á å ð ò á û ë ó â å ð å í , ÷ ò î  î í à í à õ î ä è ë à ñ ü â ï î ë î â û õ î ò í î ø å í è ÿ õ ñ î ä í è ì  è ë è 
í å ñ ê î ë ü ê è ì è è ç í è õ . Ð î á å ð ò ò à ê æå ó ò â å ð æ ä à å ò , ÷ ò î  î í è ï ð è í î ñ è ë è ä ë ÿ 
ð å á å í ê à ê ð à ä å í í û å â å ù è . 

Í å ä å ë þ  ò î ì ó í à ç à ò ñ è ò ó à ö è ÿ ã î ð à ç ä î  î ñ ë î æ í è ë à ñ ü . Ð î á å ð ò ï ð è ø å ë 
í à â å ñ ò è ò ü Ä æ î ð ä à í à . Ê î ã ä à î í  â î ø å ë Ò å ð å ç à í à ÷ à ë à ä ð à ç í è ò ü å ã î , ã î â î ð ÿ 
÷ ò î  ó í å å å ñ ò ü ñ å ê ð å ò . Ï î ñ ë å í å ñ ê î ë ü ê è õ ì è í ó ò ò à ê î ã î  ï å ð å ä ð à ç í è â à í è ÿ , 
ê î ã ä à Ð î á å ð ò ð à ç î ç ë è ë ñ ÿ , Ò å ð å ç à ñ î î á ù è ë à å ì ó , ÷ ò î  î í à î ï ÿ ò ü á å ð å ì å í í à . 
Ê î ã ä à î í  ñ ï ð î ñ è ë ê ò î  ÿ â ë ÿ å ò ñ ÿ î ò ö î ì , Ò å ð å ç à ð à ç î ç ë è ë à ñ ü è í à ÷ à ë à î á ñ û ­
ï à ò ü å ãî  ð ó ã à ò å ë ü ñ ò â à ì è . Ð î á å ð ò ç à ÿ â è ë , ÷ ò î  î í  í å æ å ë à å ò è ì å ò ü â ò î ð î ã î 
ð å á å í ê à è õ î ò å ë , ÷ ò î á û  Ò å ð å ç à ï î ä ó ì à ë à î á à á î ð ò å . Ò î ã ä à Ò å ð å ç à í à ÷ à ë à 
ï ë à ê à ò ü è ê ð è ÷ à ò ü , ÷ ò î  î í à í è ê î ã ä à í å ñ ä å ë à å ò à á î ð ò à , ÷ ò î  ý ò î  è õ ð å á å í î ê , 
÷ ò î  î í  í å ë þ á è ò å å è ÷ ò î  î í à õ î ÷ å ò , ÷ ò î á î í  è ñ ÷ å ç è ç å å æ è ç í è . Ð î á å ð ò î á ú ÿ ñ ­
í ÿ ë , ÷ ò î  â ò î ð î é ð å á å í î ê ï î ì å ø à å ò å ì ó â ñ ò ó ï è ò ü â à ð ì è þ , ò à ê ê à ê î í  ï ë à í è ­
ð î â à ë , à å ñ ë è î í  í å â ñ ò ó ï è ò â à ð ì è þ  î í  í å ñ ì î æ å ò ó ë ó ÷ ø è ò ü ñ è ò ó à ö è þ 
Ä æ î ð ä à í à . Ò å ð å ç à ï î ï à ë à â è ñ ò å ð è ê ó , à ê î ã ä à Ð î á å ð ò ï î ø å ë ê â õ î ä í î é ä â å ð è 
Ò å ð å ç à ç à ñ ë î í è ë à å ì ó ï ð î õ î ä è í å ï î ç â î ë è ë à â û é ò è . Ð î á å ð ò î ò ò î ë ê í ó ë Ò å ð å ­
ç ó î ò ä â å ð å é è â û ø å ë è ç ä î ì ó . Î í  â è ä å ë ð î ä è ò å ë å é Ò å ð å ç û  â õ î ä ÿ ù è õ í à 
ò å ð à ñ ñ ó , í î  í å ð à ç ã î â î ð è â à ë ñ í è ì è . 

Ð î á å ð ò ç â î í è ë ê Ò å ð å ç å í à ñ ë å ä ó þ ù è é ä å í ü , ñ ò à ð à ÿ ñ ü î á ñ ó ä è ò ü ñ è ò ó ­
à ö è þ  ñ ï î ê î é í î , î ä í à ê î  å å ð î ä è ò å ë è ñ ê à ç à ë è , ÷ ò î  å å í å ò è í å ñ ê à ç à ë è ã ä å î í à 
í à õ î ä è ò ñ ÿ . Î í  ò à ê æå á å ç ð å ç ó ë ü ò à ò í î  è ñ ê à ë å å â ø ê î ë å , â í à ä å æ ä å , ÷ ò î  ò à ì 
ñ ì î æ å ò ñ í å é ï î ã î â î ð è ò ü . 

Î ñ í î â í î é ö å ë ü þ  Ð î á å ð ò à ÿ â ë ÿ å ò ñ ÿ â ñ ò ó ï ë å í è å â à ð ì è þ . Î í  î ÷ å í ü 
î ï å ÷ à ë å í  ò å ì , ÷ ò î  Ò å ð å ç à â å ä å ò ñ å á ÿ ò à ê î ò ÷ à ÿ í î  è ä à æ å ã î ò î â à ñ í è ì 
ñ ó ä è ò ü ñ ÿ , ÷ ò î á ò î ë ü ê î  ï î ì å ø à ò ü å ì ó â ý ò î ì . Î ä í à ê î  î í  ò à ê æå î ÷ å í ü ç î ë í à 
Ò å ð å ç ó è ç - ç à ò î ã î , ÷ ò î  î í à ë å ã ê î ì û ñ ë å í í î  ä î â å ë à ä î  â ò î ð è ÷ í î é á å ð å ì å í ­
í î ñ ò è è ñ ÷ è ò à å ò å å ï ð è ÷ è í î é â ñ å õ ñ â î è õ ï ð î á ë å ì . Ò å ð å ç à ñ ò à ð à å ò ñ ÿ ï î ë ó ÷ è ò ü 
ï î ñ ò à í î â ë å í è å í î  ã ð à æ ä à í ñ ê î é ç à ù è ò å . Ï î ñ ê î ë ü ê ó Ð î á å ð ò ó í å è ç â å ñ ò í î 
ì å ñ ò î í à õ î æ ä å í è å Ò å ð å ç û , î í  í å â è ä å ë Ä æ î ð ä à í à ñ ò å õ ï î ð ê à ê ï ð î è ç î ø å ë 
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î ï è ñ à í í û é è í ö è ä å í ò . Ð î á å ð ò í å ï ð å ä ñ ò à â ë ÿ å ò ñ å á å , ÷ ò î  å ã î  ñ ò à ð à ò å ë ü í î 
ï î ä ã î ò à â ë è â à å ì û å ï ë à í û  á ó ä ó ò ð à ñ ñ ò ð î å í û . Í à ø à ô è ð ì à ñ î ã ë à ñ è ë à ñ ü 
ï ð å ä ñ ò à â ë ÿ ò ü å ãî  è í ò å ð å ñ û . 

Â. Ê î í ò å ê ñ ò ñ è ì ó ë ÿ ö è è 
Í à ýòîì  ýòàïå ñèìóëÿöèè ïðèõîäè ò âðåìÿ í à ðàññìîòðåíè å óêðûòîé 

äî  ñèõ ïî ð âåðñèè ïðîèñøåñòâèé, ñ òî÷êè çðåíèÿ Ðîáåðòà. Ñòóäåíòû, êîòî ­
ðûå âî  âðåìÿ âñåé ïåðâî é ÷àñòè ñåìåñòðà ñëûøàëè òîëüêî  î  Òåðåçå íà÷è­
íàþ ò îñîçíîâàò ü èçâåñòíûé òðóèçì, î  òî ì  ÷òî  ó ìåäàëè äâå ñòîðîí û 
(â þðèäè÷åñêîì  ñîîòâåòñòâèè êîòîðîã î  áóäóò ïðèñóòñòâîâàòü òðè ñòîðîí û 
êàæäîãî  ïðîèñøåñòâèÿ: èñòåö, îòâåò÷èê è ïðàâäà ëåæàùàÿ ãäå-òî  ïîñå ­
ðåäèíå). Âïåðâû å ïîëîâèí à ñòóäåíòîâ íàøå é êëèíèêè, ïðèâûêøà ÿ 
îòîæäåñòâëÿòü ñåáÿ ñ çàùèòîé ïðàâ æåðòâ íàñèëèÿ â ñåìüå, ñòàíîâèòñÿ 
ïåðåä íåîáõîäèìîñòü þ  ðàññìîòðåíè ÿ òîé æå ñèòóàöèè ñ òî÷êè çðåíèÿ 
îáâèíÿåìîã î  íàñèëüíèêà è çàùèòû åãî  èíòåðåñîâ â ïåðåãîâîãàõ ñ àäâî­
êàòîì  ïîòåðïåâøåé . Ñòóäåíòû, êîòîðû ì  ïðèøëîñ ü çàùèùàòü Ðîáåðòà, 
îáû÷í î  èñïûòûâàþ ò òðóäíîñòè ñ òàê äèàìåòðàëüíûì  ïåðåêëþ÷åíèåì 
ñâîåé ëîÿëüíîñòè . Îí è í å â ñîñòîÿíè è ïîâåðèòü Ðîáåðòó, à ñëåäîâàòåëüíî 
è í å â ñîñòîÿíè è íàäëåæàùèì  îáðàçî ì  ïðåäñòàâëÿòü åãî  èíòåðåñû. Ì û 
ñòàðàåìñÿ ïîìî÷ ü èì  â ïîíèìàíè è èõ îáÿçàííîñòå é çàùèòíèêî â Ðîáåðòà è 
ïîêàçàòü èì , ÷òî  íàäëåæàùåå ïðåäñòàâëåíèå èíòåðåñîâ íàñèëüíèêà ìîæå ò 
ïîìî÷ ü â ïðèíÿòè è ðåøåíèÿ, âûãîäíîã î  äëÿ âñåõ çàèíòåðåñîâàíûõ ñòîðîí . 

Âûõîäíû å ïîçèöè è îáîè õ ñòîðî í  äèàìåòðàëüíî  ïðîòèâîïîëîæíû . 
Òåðåçà óòâåðæäàåò, ÷òî  â åå îòíîøåíèÿ õ ñ Ðîáåðòîì  èìåë î  ìåñòî  íàñèëèå 
è ðåøèëà ïîëó÷èò ü ãðàæäàíñêóþ  çàùèòó, ÷òîá çàùèòèòü ñåáÿ è ñâîèõ äåòåé. 
Ðîáåðò îòðèöàåò, ÷òî  êàêîå-ëèáî  íàñèëèå êîãäà-ëèáî  èìåë î  ìåñòî . Î í 
óâåðåí, ÷òî  ïðåäîñòàâëåíèå Òåðåçå ãðàæäàíñêîé çàùèòû ïåðå÷åðêíåò åãî 
âîåííó þ  êàðüåðó.36 Ðîáåðò óáåæäåí, ÷òî  ïðèòåíçèè Òðåðåçû îáóñëîâëåí û 
áåñïîêîéñòâî ì  î  òîì , ÷òî  î í  ìîæå ò âûåõàòü èç Âàøèíãòîíñêîã î  Äèñòðèê­
òà. Âûðàáîòêà êîìïðîìèñíîã î  ðåøåíèÿ áóäåò äîâîëüí î  òðóäíà. Áîëåå 
òîãî , ïîñêîëüê ó âñå êëàññíûå èíñòðóêöèè ïîäñêàçûâàþ ò îáîè ì  ñòîðîíàì , 
÷òî  â êîíå÷íî ì  ñ÷åòå Òåðåçà áóäåò äîáèâàòüñÿ ïîñòàíîâëåíè ÿ ï î  çàùèòå, 
åñëè ïåðåãîâîð û í à òåìó ãðàæäàíñêîé çàùèòû í å ïðèíåñó ò ðåçóëüòàòîâ; 
îí è ïîíèìàþò , ÷òî  â ñëó÷àå íåñîãëàñîâàíèÿ ìèðñêîã î  ñîãëàøåíèÿ îí à 
ïîäàñ ò â ñóä. Ðàáîòà ïð è òàêèõ âûõîäíû õ ïàðàìåòðàõ äàåò ñòóäåíòîì 
âîçìîæíîñò ü ðàçâèòèÿ ñïîñîáíîñò è âåäåíèÿ ïåðåãîâîðîâ , à òàêæå óãëóáëå­
íè ÿ ïîíèìàíè ÿ ïðîáëå ì  ñâÿçàííû õ ñ êîíñóëüòèðîâàíèåì  ñîñðåäîòî÷åííî ì 
í à êëèåíòå, à òàêæå ñ ïîëíîìî÷èÿìè , ïðåäîñòàâëÿåìûì è êëèåíòîì . 

Á p q r s t s u q v w s  Ðîáåðòà âåñüì à îáîñíîâàíî , ïîñêîëüê ó Çàêîí  î  íàñèëè è ïðîòè â æåí­
ùèí , â ò î ì  ÷èñëå, çàïðåùàå ò ëèöó ïðîòè â êîòîðîì ó âûäàí î  ïîñòàíîâëåíè å ï î 
ãðàæäàíñêîé çàùèòå, ïîêóïàò ü èëè èìåò ü ïð è ñåáå îãíåñòðåëüíî å îðóæèå. 
Ïîñêîëüê ó â àðìè è íåîáõîäèì î  èìåò ü ïð è ñåáå îðóæèå, ãðàæäàíñêàÿ çàùèòà íå ­
äàñò åì ó âîçìîæíîñò è ýòó îáÿçàííîñò ü âûïîëíÿòü , à ñëåäîâàòåëüíî , áóäåò ÿâëÿòü­
ñÿ ïðåïÿòñâèå ì  äëÿ ïîñòóïëåíè ÿ â àðìèþ . Ñì . 18 U.S.C. section 922 (g) (1994). 
Ñòóäåíòû  íàøå é êëèíèê è ðàçãîâàðèâàëè ï î  òåëåôîí ó ñî  ì í îãèì è âîåííîñëóæ -
ôùèì è è ïîëó÷èë è öåëû é ñïåêòð ðàçëè÷íû õ îòâåòî â î  òî ì , áóäåò ëè Ðîáåðò 
äåéñòâèòåëüíî  â ñëóæèòü â àðìèè , åñëè Òåðåçå áóäåò ïðåäîñòàâëåí à ãðàæäàíñêàÿ 
çàùèòà. Ýòè ðàçíîãëàñè ÿ áóäóò èïîëüçîâàí û  ïð è îñïàðèâàíè è åå òðåáîâàíèé . 
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Âåäåíèå ïåðåãîâîðî â — ýòî  îäí à èç òðóäíåéøèõ ñïîñîáíîñòåé , êî ­
òîðóþ  ñòóäåíòû äîëæí û â ñåáå âûðàáîòàòü (è, ÷åñòíî  ãîâîðÿ , ñïîñîáíîñòü , 
êîòîðî é òðóäíåå âñåãî  íàó÷èòü). Ìíîãî å â ïåðåãîâîðàõ çàâèñèò î ò 
èíäèâèäóàëüíîãî  ñòèëÿ — ñîïåðíè÷àþùåã î  èëè ñîòðóäíè÷àþùåãî , âðàæ­
äåáíîã î  èëè íàïðàâëåííîã î  í à ðåøåíèå ïðîáëåìû. 37 Öåëüþ  íàøå é ñèìó ­
ëÿöèè ÿâëÿåòñÿ îïðåäåëåíè å êîòîðû é ñòèëü íàèáîëå å ýôôåêòèâåí  äëÿ 
êàæäîãî  èç ñòóäåíòîâ. Îí è òàêæå ìîãó ò óáåäèòüñÿ, êàêèì  îáðàçî ì 
èçáðàííû é èì è ñòèëü âëèÿåò í à ïðîöåñ ñ ïåðåãîâîðîâ . Äîâîëüí î  ÷àñòî 
ñòóäåíòû íà÷èíàþ ò ïåðåãîâîð û ñ ÷ðåçâû÷àéíî  âðàæäåáíîé ïîçèöèè , âåðÿ 
â òî , ÷òî  òîëüêî  òâåðäûé òî í  ïðèâåäåò èõ ê äîñòèæåíèþ  öåëè ïîñòàâëåíî é 
êëèåíòîì . Îäíàê î  âñêîðå îí è óáåæäàþòñÿ, ÷òî  äðóãàÿ ñòîðîí à â òàêîì 
ñëó÷àå ïðèíèìàå ò îáîðîíèòåëüíó þ  ïîçèöèþ , ÷òî  âåäåò ê ïðîáëåìà ì  âî 
âçàèìíî ì  ïîíèìàíè è è ïðèíÿòè è ðåøåíèÿ. Äëÿ ñðàâíåíèÿ, îêàçûâàåòñÿ 
÷òî  ñòóäåíòû, êîòîðû å íà÷èíàþ ò ïåðåãîâîð û ñ áîëåå ìèðîòâîð÷åñêî é 
ïîçèöè è ìîãó ò ÷óâñòâîâàòü, ÷òî  îí è ìíîãî å òåðÿþò â ñòèëå, í î  í å âñåãäà â 
ñïîðå . Ñïîñîáíîñò ü âûðàáîòêè óäîáíîã î  áàëàíñà ïåðåä íà÷àëî ì  ïåðå­
ãîâîðî â ñ àäâîêàòîì  ïðîòèâîïîëîæíî é ñòîðîíû , ïîçâîëè ò ñòóäåíòàì 
ïî÷óâñòâîâàòü ñåáÿ áîëåå óâåðåííûì è â âåäåíèè ïåðåãîâîðî â î ò èìåí è 
íàñòîÿùåãî  êëèåíòà. 

Ïðåäñòàâëÿÿ èíòåðåñû ñâîèõ íàñòîÿùè õ êëèåíòîâ, ñòóäåíòàì  ÷àñòî 
ïðèõîäèòñÿ âåñòè ïåðåãîâîð û ñî  ñòîðîíî é í å èìåþùå é þðèäè÷åñêîãî  ñî­
âåòíèêà, ÷òî  ïîðàæäàåò öåëûé ðÿä äîïîëíèòåëüíû õ ïðîáëå ì  ï î  âîïðîñà ì 
ïðîôåññèîíàëüíî é ýòèêè. Ñòóäåíòàì  ïðèõîäèòñÿ ëàâèðîâàòü ìåæäó 
ïðåäîñòàâëåíèåì  äðóãîé ñòîðîí å èíôîðìàöè è î  òî ì  êàêîâû òðåáîâàíèÿ èõ 
êëèåíòà, âîçäåðæèâàÿñü î ò ïðåäîñòàâëåíèÿ åé ñîâåòîâ èëè î ò ïîòûòî ê 
óáåæäåíèÿ åå â ñâîåé ïðàâîòå — ýòî  àáñîëþòí î  íåäîïóñòèìî. 38 Êðîì å 
òîãî , ñòóäåòêè ïî-ðàçíîì ó ðåàãèðóþò í à îòâåò÷èêà. Îäíè õ î í  ìîæå ò î÷àðî ­
âàòü è ìàíèïóëèðîâàò ü íèìè , òîãäà êàê äðóãèå ñòóäåíòêè ìîãó ò èñïûòû ­
âàòü ñòðàõ ïåðåä äèñêóòèðîâàíèåì  ñ íè ì  í à òàê áîëåçíåííû å ýìîöèîíàëü ­
í î  òåìû . Ïîäãîòîâê à ñòóäåíòîê ê ïåðåãîâîðàì  ñî  ñòîðîíî é í å èìåþùå é 
þðèäè÷åñêîãî  ñîâåòíèêà äîëæí à ñîñòîÿòü í å òîëüêî  èç ïðîðàáîòê è 
ñïîñîáíîñòå é âåäåíèÿ ïåðåãîâîðîâ , í î  òàêæå èç ïðåäîñòàâëåíèÿ îòâåòîâ 
í à öåëûé ðÿä ýìîöèîíàëüíû õ ïðîáëåì , ñ êîòîðûì è îí è ìîãó ò ñòîëêíóòüñÿ 
âî  âðåìÿ ïåðåãîâîðî â ñ íàñèëüíèêîì . 

Â ýòîé ñèìóëÿöèè îïÿò ü âîçíèêàþ ò ïðîáëåì û  àâòîíîìè è âîëè 
êëèåíòà. Òåðåçà (â íàøè õ ìàòåðèàëàõ) ÷åòêî  âûðàçèëà ñâîþ  ïîçèöèþ : îí à 
õî÷åò ïîëó÷èòü ïîñòàíîâëåíè å ï î  ãðàæäàíñêîé çàùèòå. Îäíàê î  â íàñòîÿùå é 
ñèìóëÿöèè, êàê ìèíèìó ì  îäí à èç ãðóïï  ïðîðàáàòûâàåò ïåðåãîâîðû ï î 
äîñòèæåíèþ  ÷àñòíîãî  ìèðñêîã î  ñîãëàøåíèÿ, íåäîñòàòêîì  êîòîðîã î  ÿâëÿåòñÿ 
îòñóòñòâèå èìïëåìåíòàöèîííîã î  ìåõàíèçìà . ×àñòíî å ìèðñêî å ñîãëàøåíèå 

Bastress &  Harbaugh, xyz{|}~{•~y€ , •‚ ƒ„…†‡ ˆ „ g ‰Š d ‹Œ•Ž••‘••’ g 395 (1990). Äîï îëíè ­
òåëüíî , êðîì å ðàçäåëà èç Bastress &  Harbaugh (pp. 389-404), ñòóäåíòû  ÷èòàþòí à ýòè 
çàíÿòè ÿ Russell Engler, Out of Sight and Out of Line: The Need for Regulation of Lawyers' 
Negotiations with Unrepresented Poor Persons, 85 Cal. L. Rev. 79, 101-104 (1997) and 2 
Roger  Fisher, Willia m Ury and Bruce Patton, Getting to Yes: Negotiating Agreement 
Without Giving In, in Clinical Anthology Readings for  Live Client Clinics 300-302 
(Hurder  et. al., eds. 1997)þ 
Engler, id. 
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í å ñîçäàåò îñíîâàíè é äî  âûñòóïëåíèÿ ñ èñêîì  ï î  ñîâåðøåíèþ  óãîëîâíîã î 
íàðóøåíè ÿ (â ñëó÷àå íåâûïîëíåíè ÿ îòâåò÷èêîì  óñëîâèé ñîãëàøåíèÿ). Òî, ÷òî 
ñòóäåíòêè áûëè í à ñòîëüêî  çàèíòåðåñîâàíû  ïðèíÿòèå ì  ñîãëàøåíèÿ, ÷òî 
ñîøë è ñ òðåáîâàíèÿ ÷åòêî  âûðàæåííîã î  êëèåíòêîé — ýòî  äîâîëüí î  îáåñïî -
êàèâàþùèé ðåçóëüòàò.39 Ì û  ïðîñèì , ÷òîáû ñòóäåíòû çàäóìàëèñü íàä äâóì ÿ 
âîïðîñàìè , ñâÿçàííûì è ñ ýòèì  ñîãëàøåíèåì . Âî-ïåðâûõ , ÿâëÿåòñÿ ëè ýòî 
ñîãëàøåíèå õîðîøè ì  ðåøåíèåì  äëÿ êëèåíòêè? Âî-âòîðûõ , òàêîãî  ëè 
ðåøåíèÿ êëèåíòêà õîòåëà? Ýòè âîïðîñ û äàþò ïðåäñòàâëåíèÿ î  äâóõ ðàçëè÷­
íû õ ñïîñîáíîñòÿõ : ïåðâûé î  ñïîñîáíîñò è ðàçðàáîòêè ðåøåíèÿ, óäîâëåòâî-
ðÿþùå î  êëèåíòà; âòîðî é î  òîì , íàñêîëüêî  õîðîø î  ñòóäåíòû ïðèñâîèëè ñåáå 
ïîíÿòè å êîíñóëüòèðîâàíè ÿ ñîñðåäîòî÷åííîã î  í à êëèåíòå. 

Â êîíö å êîíöîâ , ìèðñêî å ñîãëàøåíèå âñå òàêè í å áûëî  äîñòèãíóòî. 
Âî  âðåìÿ äâóõ ñëåäóþùèõ çàíÿòèé íàøè ì  ñòóäåíòàì  ïðåäñòîèò ïîäàò ü 
äåëî “ ” • ” – û — ˜ ™ • š › í œ • • ž Ÿ â   • ¡ ” • ž š ¢ £ • í ¤ š  â ñóä. 

V. Ïðîðàáîòê à ñóäåáíîãî  ðàçáèðàòåëüñòâà 

À . Òåêñò ñ è ì ó ë ÿ ö è è 
Ïåðå ä ñåäüìûì è çàíÿòèÿì è ñòóäåíòû çàùèùàþùè å Òåðåçó ïîëó÷à ­

þ ò çàìåòêó îòíîñèòåëüí î  ñâèäåòåëüñêèõ ïîêàçàíè é Äåáðû Ðîññ, Òåðåçèíîé 
òåòè. Îí è í å äîëæí û äåëèòüñÿ ýòîé èíôîðìàöèå é ñî  ñòóäåíòàìè çàùèùà­
þùèì è Ðîáåðòà. 

Í Å  Ð À Ç Ã Ë À Ø À Ò Ü 

Ñ è ì ó ë ÿ ö è ÿ ñ ó ä å á í î ã î  ð à ç á è ð à ò å ë ü ñ ò â à — Ä å á ð à Ð î ñ ñ ( ò å òÿ Ò å ð å ç û  Î ' Á ð à é í ) 
Ä Î : ä å ë î  Î ' Á ð à é í 
Î Ò : ï ð à ê ò è ê à í ò 
Î Ò Í Î Ñ È Ò Å Ë Ü Í Î : Ð à ç ã î â î ð ñ Ä å á ð î é Ð î ñ ñ ( ï î ò å í ö è à ë ü í û ì  ñ â è ä å ò å ë å ì ) 

Ñ å ã î ä í ÿ ì û  â ñ ò ð å ò è ë è ñ ü ñ Ä å á ð î é Ð î ñ ñ , ò å ò å é Ò å ð å ç û  Î ' Á ð à é í . 
Ã î ñ ï î æ à Ð î ñ ñ ï ð î ç è â à å ò í î  à ä ð å ñ ó 111 7 , h S t r e e t , S E , W a s h i n g t o n , D . C . 2 8 0 1 1 . 
Í å ñ ì î ò ð ÿ í à ò î , ÷ ò î  ã î ñ ï î æ à Ð î ñ ñ ÿ â ë ÿ å ò ñ ÿ ò å ò å é Ò å ð å ç û  Î ' Á ð à é í  î í à 
î ò í î ñ è ò ñ ÿ ê Ò å ð å ç å ê à ê ê ñ â î å é ä î ÷ å ð è . Ï î ñ ê î ë ü ê ó ð î ä è ò å ë è Ò å ð å ç û  Î ' Á ð à é í 
÷ à ñ ò î  ç à í ÿ ò û  ð à á î ò î é , ã î ñ í î æ à Ð î ñ ñ ï ð î â î ä è ò ä î â î ë ü í î  ì í î ã î  â ð å ì å í è ñ î 
ñ â î å é ï ë å ì ÿ í í è ö å é . Ó í å å í å ò ñ â î è õ ä å ò å é è î í à ï ð è â û ê ë à ñ ÷ è ò à ò ü ð å á å í ê à 
Ò å ð å ç û  ñ â î è ì  â í ó ê î ì . 

Ã î ñ ï î æ à Ð î ñ ñ â ï å ð â û å ï î ç í à ê î ì è ë à ñ ü ñ Ð î á å ð ò î ì  Ä æ î í ñ î ì  ò ð è ã î ä à 
í à ç à ò , ê î ã ä à î í  è Ò å ð å ç à Î ' Á ð à é í  í à ÷ à ë è â ñ ò ð å ÷ à ò ü ñ ÿ . Ð î á å ð ò í è ê î ã ä à å é í å 

Íåêîòîðû å ñòóäåíòû  æàëîâàëèñü, ÷òî  èõ êëèåí ò (ñîîòâåòñòâåíí î  Òåðåçà èëè Ðî ­
áåðò) ïîñòàâèë è èõ â ñèòóàöèè, â êîòîðî é ïåðåãîâîð û  í å è ìåþ ò ñìûñëà : Òåðåçà 
íàñòàèâàåò í à ãðàæäàíñêîé çàùèòå, à Ðîáåðò óòâåðæäàåò, ÷òî  ýòî  ïåðå÷åðêíå ò åãî 
ïëàí û  ñâÿçàííû å ñ àðìèåé . Îäíàêî , êàê ì û  óæå ãîâîðèëè , ñòóäåíòû  êòîðû å óòî ­
÷íèë è ïîëèòèê ó àðìè è ï î  ýòîì ó ïîâîä ó çíàþò , ÷òî  ãðàæäàíñêàÿ çàùèòà í å 
ÿâëÿåòñÿ íåïðåîäîëèìî é ïî ìåõî é äëÿ âñòóïëåíè ÿ â àðìèþ . Ýòè ñòóäåíòû  èìåþ ò 
áîëüø å âîçìîæíîñò è ìàíåâð à è óáåäèëèñü í à ñêîëüê î  íóæíî é ÿâëÿåòñÿ ïðåäâàðè­
òåëüíàÿ ïðîâåðê à çàêîíîâ , äî  íà÷àë à ïåðåãîâîðîâ . 
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í ð à â è ë ñ ÿ . Î í à ñ ÷ è ò à ë à å ãî  í à õ à ë ü í û ì  è â ñ å ã ä à ñ ò ð å ì ÿ ù è ì ñ ÿ â ñ å ê î í ò ð î ë è ­
ð î â à ò ü . Î ä í à ê î  å é ê à ç à ë î ñ ü , ÷ ò î  Ò å ð å ç à ñ í è ì  ñ ÷ à ñ ò ë è â à è , ï î ý ò î ì ó , í å ñ ê î ë ü ­
ê î  ð à ç î í à ã î ñ ò è ë à å ãî  ó ñ å á ÿ ä î ì à . 

Ì û  ñ ò à ð à ë è ñ ü î á ñ ó ä è ò ü ñ í å é ï ð î á ë å ì û  Ò å ð å ç û  Î ' Á ð à é í  è Ð î á å ð ò à 
Ä æ î í ñ à , î ä í à ê î  ã î ñ ï î æ à Ð î ñ ñ í å æ å ë à ò å ë ü í î  ð à ç ã î â à ð è â à ë à î á ý ò î ì . Î í à 
ñ ê à ç à ë à ì í å , ÷ ò î  í è ê î ã ä à í å â è ä å ë à ñ î á ñ ò â å í í û ì è ã ë à ç à ì è , ÷ ò î á û  Ð î á å ð ò 
á è ë è ë è ï ð è ÷ è í ÿ ë Ò å ð å ç å ô è ç è ÷ å ñ ê ó þ  á î ë ü , õ î ò ü î í à ï ð è ç í à ë à , ÷ ò î  Ò å ð å ç à 
â ñ ï î ì è í à ë à å é î  í å ê î ò î ð û õ ï ð î á ë å ì à õ . 

Î ä í à æ ä û  í î ÷ ü þ  Ò å ð å ç à ï ð è ø ë à ñ Ä æ î ð ä à í î ì  ê í å é ä î ì î é . Î í à á û ë à 
î ÷ å í ü ð à ñ ñ ò ð î è í à è â ñ å â ð å ì ÿ ï î ò è ð à ë à æ è â î ò . Î í à ñ ê à ç à ë à ã î ñ ï î æ å Ð î ñ ñ , 
÷ ò î  î í è ñ Ð î á å ð ò î ì  ï î ä ð à ë è ñ ü è ÷ ò î  å é í ó æ í î  ì å ñ ò î , â ê î ò î ð î ì  Ð î á å ð ò í å 
ñ ì î æ å ò å å í à é ò è . Î í à í å â ä à â à ë à ñ ü â ï î ä ð î á í î ñ ò è . Ê î ã ä à Ò å ð å ç à ñ ê à ç à ë à , ÷ ò î 
å å í å ì í î ã î  ò î ø í è ò , ã î ñ ï î æ à Ð î ñ ñ ä à ë à å é ë å ê à ð ñ ò â î  è ï î ñ î â å ò î â à ë à ë å ÷ ü â 
ï î ñ ò å ë ü . Ò å ð å ç à î ñ ò à â à ë à ñ ü ó í å å ä î ì à î ê î ë î  í å ä å ë è , à ï î ò î ì  ï î ë ó ÷ è ë à 
â û ç î â è ç ñ ó ä à è â å ð í ó ë à ñ ü ñ Ä æ î ð ä à í î ì  ê ð î ä è ò å ë ÿ ì . 

Ê î ã ä à ÿ ñ ï ð î ñ è ë à ã î ñ ï î æ ó Ð î ñ ñ , â å ë ë è ñ å á ÿ Ð î á å ð ò ê î ã ä à - ë è á î 
æ å ñ ò î ê î , î í à ð à ñ ñ ê à ç à ë à î á î ä í î ì  ñ ë ó ÷ à å , ê î ò î ð û é ï ð î è ç î ø å ë î ê î ë î  ä å â ÿ ò è 
ì å ñ ÿ ö å â ò î ì ó í à ç à ò . Â å ð î ÿ ò í å å â ñ å ã î  Ð î á å ð ò è Ò å ð å ç à ï î ñ ñ î ð è ë è ñ ü . Ð î á å ð ò 
î á â è í ÿ ë Ò å ð å ç ó , ÷ ò î  î í à ô ë è ð ò ó å ò ñ î ä í è ì  è ç ñ â î è õ ç í à ê î ì û õ . Ò å ð å ç à 
ã î â î ð è ë à , ÷ ò î  î í  á û ë í à ñ ò î ë ü ê î  â ç â î ë í î â à í , ÷ ò î  ä à ë å é ï î ù å ÷ è í ó . Î í 
ó ã ð î æ à ë , ÷ ò î  ó á ü å ò å å , å ñ ë è î í à ê î ã ä à - ë è á î  å ãî  î á ì à í å ò . Ò å ð å ç à ï ð è ø ë à 
è ñ ê à ò ü ó ò å ø å í è ÿ ó ñ â î å é ò å ò è è ï ð è í å ñ ë à ñ ñ î á î é Ä æ î ð ä à í à . 

Ð î á å ð ò ï ð è ø å ë ê ä î ì ó ã î ñ í à î æ è Ð î ñ ñ â ÷ à ñ í î ÷ è ï î ñ ë å ñ ñ î ð û . Î í 
í à ÷ à ë ê ð è ÷ à ò ü ï î ä î ê í à ì è ñ ï à ë ü í è í à â ò î ð î ì  ý ò à æ å, ò ð å á ó ÿ , ÷ ò î á Ò å ð å ç à 
ñ î ø ë à â í è ç è ï ð è í å ñ ë à ñ ñ î á î é Ä æ î ð ä à í à . Î í à î ò ê à ç à ë à . Ð î á å ð ò ï ð î ä î ë æ à ë 
ê ð è ÷ à ò ü å ù å ì è í ó ò ï ÿ ò í à ä ö à ò ü , à ï î ò î ì  â ñ å ó ò è õ î ì è ð è ë î ñ ü è ã î ñ ï î æ à Ð î ñ ñ 
ï î ä ó ì à ë à , ÷ ò î  Ð î á å ð ò ó ø å ë . Ï î  ï ð î ø å ñ ò â è è î ê . 3 0 ì è í ó ò î í à ó ñ ë û ø à ë à ñ ò ó ê 
â ä â å ð ü . Î í à ï î ä î ø ë à ê ä â å ð è , í î  ç à í å é ó æ å í è ê î ã î  í å á û ë î . Î í à î ò ê ð û ë à 
ä â å ð ü è ç à ì å ò è ë à ë å æ à ù è é ï å ð å ä ä â å ð ü þ  ñ â å ð ò î ê . Ê ñ â å ð ò ê ó á û ë à 
ï ð è ê ð å ï ë å í à ç à ï è ñ ê à , í à ä ï è ñ ü í à ê î ò î ð î é ã ë à ñ è ë à : „ Ò û  ì å ð ò â à " . Â ñ â å ð ò ê å 
á û ë à ñ ä î õ ø à ÿ á å ë ê à . Ã î ñ í î æ à Ð î ñ ñ í å î ï î ç í à ë à ï î ä ÷ å ð ê à è í å â è ä å ë à ê ò î 
î ñ ò à â è ë ñ â å ð ò î ê . Î í à ï î ê à ç à ë à ç à ï è ñ ê ó Ò å ð å ç å , ê î ò î ð à ÿ ò î æ å í å ó ç í à ë à ï î ä ­
÷ å ð ê à , õ î ò ü á û ë à ó â å ð å í à , ÷ ò î  ý ò î  ð à á î ò à Ð î á å ð ò à . Ã î ñ ï î æ à Ð î ñ ñ ï ð è í å ñ ë à 
ì í å ç à ï è ñ ê ó , ê î ò î ð ó þ  ÿ ñ î õ ð à í þ  è è ñ ï î ë ü ç ó þ  â ê à ÷ å ñ ò â å ä î ê à ç à ò å ë ü ñ ò â à . 

Ã î ñ ï î æ à Ð î ñ ñ í å â ñ î ñ ò î ÿ í è è ò î ÷ í î  ñ ê à ç à ò ü ê î ã ä à ý ò î ò ñ ë ó ÷ à é 
ï ð î è ç î ø å ë . Ê î ã ä à ÿ ï î ï ð î ñ è ë à å å â ñ ï î ì í è ò ü ï î ä ð î á í î ñ ò è , î í à ñ ê à ç à ë à , ÷ ò î 
â ý ò î ò ä å í ü ç à ì å ò è ë à ê ð à ñ í û å ñ ë å ä û  í à ë è ö å Ò å ð å ç û . Ò å ð å ç à ñ ê à ç à ë à å é , ÷ ò î 
ý ò î  ñ ë å ä û  î ò ï î ù å ÷ è í û , ê î ò î ð ó þ  å é ä à ë Ð î á å ð ò â î  â ð å ì ÿ ñ ñ î ð û . 

Ê ð î ì å ý ò î ã î  î ä í î ã î  ï ð î è ñ ø å ñ ò â è ÿ ã î ñ ï î æ à Ð î ñ ñ í å á û ë à â ñ î ñ ò î ÿ í è è 
ï ð å ä î ñ ò à â è ò ü ì í å ä å ò à ë è ï î  ä ð ó ã è ì  ê î í ê ð å ò í û ì  ñ ë ó ÷ à ÿ ì . Î í à ó ò â å ð æ ä à å ò , 
÷ ò î  â ò å ÷ å í è è ï î ñ ë å ä í è õ ò ð å õ ë å ò Ò å ð å ç à ì í î ã î ê ð à ò í î  ï î ñ å ù à ë à å å ï î ñ ë å 
ñ ñ î ð ñ Ð î á å ð ò î ì . È í î ã ä à î í à ï ð è õ î ä è ë à ñ Ä æ î ð ä à í î ì , è í î ã ä à î ñ ò à â ë ÿ ë ÿ å ãî 
ä î ì à ï î ä ï ð è ñ ì î ò ð î ì  ñ â î å é ì à ò å ð è . Â ê î í ö å - ê î í ö î â ã î ñ ï î æ à Ð î ñ ñ â ñ å ò à ê è 
â ñ ï î ì í è ë à ñ ë ó ÷ à é , ê î ò î ð û é å å î ÷ å í ü â î ç ì ó ò è ë . Ä ð ó ç ü ÿ Ò å ð å ç û  ê ó ï è ë è 
ï î ä à ð ê è ä ë ÿ Ä æ î ð ä à í à . Ð î á å ð ò ó í è ÷ ò î æ è ë â ñ å ï î ä à ð ê è , â ò î ì  ÷ è ñ ë å è ä å ò ­
ñ ê è é ì î í è ò î ð , ê î ò î ð û é ã î ñ ï î æ à Ð î ñ ñ ê ó ï è ë à ñ î á ñ ò â å í í î ð ó ÷ í î . Ò å ð å ç à 
ï î ç â î í è ë à å é í å ï î ñ ð å ä ñ ò â å í í î  ï î ñ ë å ï ð î è ñ ø å ñ ò â è ÿ , â î ÷ å í ü ð à ñ ñ ò ð î å í í î ì 
ñ î ñ ò î ÿ í è è è î ï è ñ à ë à å é â ñ å ñ ë ó ÷ è â ø å å ñ ÿ . Ã î ñ í î æ à Ð î ñ ñ ñ ì ó ò í î  ï ð è ï î ì è í à å ò 
ñ å á å , ÷ ò î  Ð î á å ð ò ñ ê à ç à ë Ò å ð å ç å ÷ ò î - ò î  ò à ê î å , ÷ ò î  î ÷ å í ü å å î ã î ð ÷ è ë î . 
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¥ à ¦ § ¨ © § ñ §  ð î ä è ò å ë ü ñ ê î é ï ð å ä ð à ñ ï î ë î æ å í í î ñ ò è Ò å ð å ç û  ã î ñ ï î æ à 
Ð î ñ ñ î ò â å ò è ë à , ÷ ò î  î í à î ÷ å í ü ë þ á ÿ ù à ÿ è î ä ä à í í à ÿ ì à ò ü . Î í à ñ ÷ è ò à å ò , ÷ ò î 
Ò å ð å ç à í å ñ ê î ë ü ê î  ì î ë î ä à ä ë ÿ ý ò î é ð î ë è è è í î ã ä à î í à õ î ò å ë à á û , ÷ ò î á Ò å ð å ç à 
æ è ë à ò à ê î é - æ å æ è ç í ü þ , ê î ò î ð ó þ  â å ä ó ò ä ð ó ã è å ì î ë î ä û å ë þ ä è â å å â î ç ð à ñ ò å . 
Î í à ó ò â å ð æ ä à å ò , ÷ ò î  Ð î á å ð ò í à â å ù à ë , Ä æ î ð ä à í à , ï î ê ó ï à ë å ì ó ï à ì ï å ð ñ û 
è î ä å æ ä ó è â î ä è ë å ãî  ê â ð à ÷ ó è ë è â ï à ð ê í à ï ð î ã ó ë ê è . Î ä í à ê î  â á î ë ü ø è í ñ ò â å 
ñ ë ó ÷ à å â ï î ñ ò î ÿ í í î é î ï å ê î é í à ä ð å á å í ê î ì  Ò å ð å ç à ç à í è ì à ë à ñ ü ñ à ì à . 

Ã î ñ ï î æ à Ð î ñ ñ î ÷ å í ü ð à ä à , ÷ ò î  Ò å ð å ç à í à ê î í å ö - ò î  ð å ø è ë à î ò ä å ë à ò ü ñ ÿ 
î ò Ð î á å ð ò à . Î í à ñ ÷ è ò à å ò , ÷ ò î  Ð î á å ð ò ì î æ å ò á û ò ü ä å é ñ ò â è ò å ë ü í î  î ï à ñ å í  ä ë ÿ 
Ò å ð å ç û  è å å í å ð î æ ä å í í î ã î  ð å á å í ê à . 

Â. Ê î í ò å ê ñ ò ñ è ì ó ë ÿ ö è è 
Âî  âðåìÿ íàøè õ ñëåäóþùèõ äâóõ çàíÿòèé ñòóäåíòàì  ïðåäñòîèò 

âíåñòè äåëî  Òåðåçû è Ðîáåðòà â ñóä. Äîâîëüí î  ÷àñòî  íà ì  óäàåòñÿ óãîâîðèòü 
íàñòîÿùåãî  ðàáîòíèêà ñóäà, ïðåïîäàþùåã î  í à óíèâåðñèòåòå, ñûãðàòü ðîëü 
ñóäüè â íàøå é ñèìóëÿöèè.40 Âî  âðåìÿ íàøè õ ñåäüìûõ çàíÿòèé àäâîêàòû 
Òåðåçû è Ðîáåðòà ïðåäñòàâëÿþò ñâîè âñòóïèòåëüíûå ðå÷è.41 Âî  âðåìÿ 
âîñüìû õ çàíÿòèé àäâîêàòû ïðîâîäÿ ò ñëóøàíüå íåïîñðåäñòâåííû õ ïîêà ­
çàíèé 4 2 ñòîðîí , ïåðåêðåñòíîãî  äîïðîñà 4 3 è âòîðè÷íîã î  íåïîñðåäñòâåííîã î 
äîïðîñà, 44 à òàêæå ïðåäñòàâëÿþò ñâîè çàêëþ÷èòåëüíûå ðå÷è.45 

Íåêîòîðû å èç ñïîñîáíîñòåé , êîòîðû õ ì û  ó÷èì  âî  âðåìÿ ýòèõ 
çàíÿòèé ìîãó ò ïîêàçàòüñÿ î÷åâèäíûì è ï î  ñðàâíåíèè ñ òåì è ñïîñîáíîñ ­
òÿìè , î  êîòîðû õ ãîâîðèëîñ ü â ïðåäûäóùè õ ãëàâàõ. Ñòóäåíòû äîëæí û 
âêëþ÷èòü â ñâîå âñóïèòåëüíîå è çàêëþ÷èòåëüíîå âûñòóïëåíèå îïðåäå ­
ëåííû å êëþ÷åâûå ýëåìåíòû , à òàêæå ïðèäåðæèâàòüñÿ ïðàâèëà ïîñòàíîâê è 
îòêðûòûõ âîïðîñî â ïð è íåïîñðåäñòâåííû õ ïîêàçàíèÿ õ è âåäóùèõ âîïðîñî â 
ïð è ïåðåêðåñòíîì  äîïðîñå . Ïîñêîëüê ó ïîÿâèëîñ ü ìíîã î  õîðîøè õ êíè ã ï î 
ñóäåáíîì ó ðàçáèðàòåëüñòâó äëÿ àäâîêàòîâ, âêëþ÷àÿ Mauet 46 êîòîðû å îáåñ­
ïå÷àò ñòóäåíòàì  íåîáõîäèìó þ  èíôîðìàöèþ , ì û  í å áóäåì  çàòðàãèâàòü 
ýòîé òåì û  ïîäðîáí î  â íàñòîÿùå é ñòàòüå. Îäíàê î  ñèìóëÿöèîííû å çàíÿòèÿ 
â çàëå ñóäà äàþò ñòóäåíòàì  âîçìîæíîñò ü ñîïîñòàâèòü â äåéñòâèè öåëûé 
ðÿä âàæíûõ ïðàêòè÷åñêèõ ïðîáëåì , òàêèõ êàê íàïðèìåð : òåîðèÿ ïðîèñ ­
øåñòâèÿ, ðàññêàçà è ñàìîêîíòðîëÿ . 

Ïåðå ä òåì  êàê ñòóäåíòû ïðèñòóïÿò ê ïîäãîòîâëåíè þ  ñâîåé 
âñòóïèòåëüíîé ðå÷è, ì û  ïðîñè ì  èõ îïèñàòü ñóòü äåëà, â í å áîëåå ÷åì  50 

Ì û  áëàãîäàðí û  óâàæàåìî é Ñèëüâèè Áàíêî í  çà ïðåäîñòàâëåíè å ñâîåãî  âðåìåí è è 
èñïîëíåíè å ðîë è ñóäüè í à áîëüøèíñòâ å ñëóøàíè é ï î  äåëó Òåðåçû  è çà âñå ñîâåòû , 
êîòîðû å îí à äàâàëà íàøè ì  ñòóäåíòàì  âî  âðåì ÿ ñóäîïðîèçâîäñòâà . 
Âñòóïèòåëüíà ÿ ðå÷ü — opening statement (çàìåòê à ïåðåâîä÷èêà) . 
Íåïîñðåäñòâåííû å ïîêàçàíè ÿ — direct examination (çàìåòê à ïåðåâîä÷èêà) . 
Ïåðåêðåñòíû é äî ïðî ñ — cross examination (çàìåòê à ïåðåâîä÷èêà) . 
Âòîðè÷íû é íåïîñðåäñòâåííû é äî ïðî ñ — re-direct examination (çàìåòê à ïåðåâîä ­
÷èêà). 

Í à ýòè çàíÿòè ÿ ñòóäåíòû  îçíàêàìëèâàþòñ ÿ ñ ðàçëè÷íûì è ìàòåðèàëàì è í à òåì ó 
ïîäãîòîâëåíè ÿ ê ðàçáèðàòåëüñòâó èç 5 Thomas A. Mauel, Tria l Techniques (2000), 
James W. McElhaney, McElhaney's Tria l Notebook (3rd Ed. 1994), à òàêæå ñ ðÿäî ì 
ñòàòåé Äæåéìñà ÌàêÝëàí è (James McElhaney) èç A B A Journal. 
Ñì . â öåëî ì  Thomas A. Mauet, Tria l Techniques (5t h Ed. 2000). 
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Ðåêîíñòðóêöèÿ  Òåðåñû Î'Áðàéí:  ñèìóëÿöèÿ  äåìîíñòðèðóþùàÿ  íàñèëèå â ñåìüå 

ñëîâàõ, íà÷èíà ÿ ñ ôðàçû: „Ýòî  äåëî  î... " Õîòü íàäî  ñêàçàòü, ÷òî  ðàçâèòèå 
òåîðèè ïðîèñøåñòâèÿ ÿâëÿåòñÿ ïðèíöèïèàëüí î  ãîðàçäî  áîëåå ñëîæíû ì 
ïðîöåññîì , ÷åì  ôîðìóëèðîâê à íåáîëüøîã î  ðàññêàçà. Êàê ì û  óæå âñïîìè ­
íàëè, çàäà÷åé òåîðèè ïðîèñøåñòâèÿ ÿâëÿåòñÿ âûðàáîòêà îïðåäåëåííî é 
„ïðèçìû " ÷åðåç êîòîðó þ  áóäóò âîñïðèíèìàòüñ ÿ âñå àðãóìåíòû è äîêàçà­
òåëüñòâà äàííî é ñòîðîíû , ýòî  êîíòåêñò, â êîòîðî ì  ðàññìàòðèâàåòñÿ âñå 
ïðîèñøåñòâèå.47 Ñòóäåíòû äîëæí û ñîïîñòàâèòü ñâîè çíàíè ÿ ïîëó÷åííû å 
í à óíèâåðñèòåòå, ñ ôàêòàìè, ïðåäñòàâëåííûì è Òåðåçîé è Ðîáåðòîì ; 
âûðàáîòàòü òåîðèþ  ëîãè÷íóþ , óáåäèòåëüíóþ  è âêëþ÷àþùóþ  â ñåáÿ âñå 
ôàêòû. Â ñëó÷àå Òåðåçû òåîðèÿ ïðîèñøåñòâèÿ îáû÷í î  êîíöåíòðèðóåòñÿ 
âîêðóã íàñèëèÿ, êîòîðîì ó ïîäâåðãàë åå Ðîáåðò. Àäâîêàò Ðîáåðòà ñòàðàåòñÿ 
ïîä÷åðêíóò ü ìîòèâ û Òåðåçû, ñòîÿùè å çà âíåñåíèåì  èñêà ïðîòè â Ðîáåðòó 
è òî , êàêîâû áóäóò ïîñëåäñòâèÿ åå äåéñòâèé äëÿ åãî  áóäóùåãî. Áåç êîíñåê­
âåíòíî é òåîðèè ïðîèñøåñòâèÿ ñòóäåíòàì  í å óäàñòñÿ ñâÿçàòü äðóã ñ äðóãîì 
ðàçíîîáðàçíû õ ýëåìåíòî â ñâîèõ ïðåçåíòàöèé â çàëå ñóäà. 

Â êîíö å êîíöîâ , åñëè òåîðèÿ ïðîèñøåñòâèÿ áóäåò óáåäèòåëüíîé, í î 
ïðîñòîé , òî  ñòóäåíòàì  áóäåò òðóäíî  ðàçðàáîòàòü èñòîðèþ  ðàññêàçûâàåìóþ 
êëèåíòîì . Èñòîðèÿ ýòà âàæíà ïîòîìó , ÷òî  ýòî  èìåíí î  ðàññêàç î  ïðî ­
èñøåñòâèè ñàìû ì  êëèåíòî ì  çàíèìàå ò öåòðàëüíîå ìåñòî  âî  âñåì  äâèæåíèè 
ï î  êîíñóëüòàöèîííîì ó îáðàçîâàíèþ . Ì û  ñ÷èòàåì  ñåáÿ ïîâåñâîâàòåëÿìè , 
îáåñïå÷èâàþùèì è äëÿ íàøè õ êëèåíòîâ ðàìêè, â êîòîðû õ îí è ìîãó ò ïîìåñ ­
òèòü èíäèâèäóàëüíûå îáñòîÿòåëüñòâà è ëè÷íû å îòíîøåíèÿ , â êîíòåêñòå 
þðèäè÷åñêîãî  äåëà. Îäíàêî , í à ïðèìåð å Ëþñè Óàéò î á èñòîðèè ãîñïîæ è Ã. 
è ìíîãè õ äðóãèõ âèäíî , ÷òî  ðàçðàáîòêà èñòîðèè êëèåíòà äåëî  äàëåêî  í å 
ïðîñòîå. 48 Èñòîðèÿ êëèåíòà ìîæå ò íåâïèñûâàòüñÿ â ñõåìó äîñòóïíû õ 
þðèäè÷åñêèõ òåîðèé èëè êëèåíòêà ìîæå ò í å èçúÿâèòü æåëàíèÿ ðàññêàçàòü 
ñâîþ  íàñòîÿùó þ  èñòîðèþ  èç-çà öåëîãî  ðÿäà ïðè÷èí . Òàê áûâàåò îñîáåíí î 
÷àñòî  â ñëó÷àå æåðòâ íàñèëèÿ â ñåìüå, êîòîðû å îáû÷í î  íåîõîòí î  îïèñû ­
âàþò óíèçèòåëüíûå è îñêàðáèòåëüíûå ïðîèñøåñòâèÿ ñ öåëüþ  ïîëó÷åíè ÿ 
ñóäåáíîé çàùèòû. Îáû÷íà ÿ èñòîðèÿ â äåëàõ ñâÿçàííû õ ñ íàñèëèåì  â ñåìüå 
ïðåäñòàâëÿåò ìóæ÷èí ó òåððîðèçèðóþùåãî  æåíùèíó-æåðòâó. Òåðåçà, 
ãîðäàÿ ìîëîäà ÿ äåâóøêà, êîòîðàÿ íåîõîòí î  ïðèçíàåò, ÷òî  Ðîáåðò áèë åå í à 
ïðîòÿæåíè è ïîñëåäíè õ äâóõ ëåò è ÷òî  òîëüêî  íåäàâí î  îí à ïðèíÿë à ìåðû , 
÷òîá ïðåîñòàíîâèò ü ýòî. Ïðèçíàíè å ýòîãî  ôàêòà ìîãë î  áû ïðèâåñòè ê ïî ­
òåðå åþ  óâàæåíèÿ â êðóãó ïîäðóã , êîòîðû å óòâåðæäàþò, ÷òî  í å ïîçâîëèë è 
áû íèêàêîì ó ìóæ÷÷èí å ñåáÿ óäàðèòü. Ýòî  ìîãë î  áû òàêæå ïëîõ î  îòðàçèòñÿ 
í à åå ñîáñòâåííî é ñàìîîöåíêå . Îäíàê î  ñ äðóãîé ñòîðîíû , íåæåëàíèå ïîäå ­
ëèòüñÿ ñâîåé èñòîðèåé ìîæå ò ïðèâåñòè ê òîìó , ÷òî  ó ñóäà í å áóäåò äîêàçà­
òåëüñòâ, íåîáõîäèìû õ äëÿ ïðèíÿòè ÿ çàêëþ÷åíèÿ î  ñîâåðøåíè è ïðåñòóï­
ëåíèÿ â ñåìüå. Òàêîå çàêëþ÷åíèå íåîáõîäèì î  äëÿ äàëüíåéøåãî  ðåøåíèÿ ï î 
ãðàæäàíñêîé çàùèòå. Ïîýòîìó , ñîâìåñòíà ÿ ñ êëèåíòî ì  ðàçðàáîòêà ðàññêàçà 
ïðèíöèïèàëüíà . Íàøè ì  çàäàíèåì  ÿâëÿåòñÿ íàó÷èòü ñòóäåíòîâ, ÷òî  í å 
ñëåäóåò íàâÿçûâàòü êëèåíòó ñâîåé âåðñèè ðàññêàçà. Ýòî  íåäîïóñòèìî , 

4 7 James ª « ¬ ­ ® ¯ ° ± ² , ª «¬ ­ ®̄° ±² ³ s Tria l ´ µ¶·¸ µµ k 78 (3r d Ed. 1994). 
4 8 Ñì . Â ¹ º » ¼ ½ , John Â.

ª
¾ ¿

« ® ±­ ­
, Narrative and Client-Centered Representation: What is 

a True Believer To Do When His Two Favorite Theories Collide, 6 Clin . L . Rev. 85 (1999); 
Binny À Â Ã Ã Ä Æ , supra note 27. 
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Catherine Klein 

ïîñêîëüê ó ìîæå ò ïðèâåñòè ê ôðóñòðàöèè êëèåíòà èëè âûçâàòü â íå ì 
÷óâñòâî  îñêîðáëåíèÿ , ÷òî  îòðèöàòåëüíî  îòðàçèòñÿ í à êà÷åñòâå çàùèòû.4 9 

Òåîðèÿ ïðîèñøåñòâèÿ è ðàññêàç äîëæí û áûòü âêëþ÷åíû  â êàæäûé 
ýòàï  ïðåçåíòàöèè ñòóäåíòà. Âî  âñòóïèòåëüíîì  ñëîâå íåîáõîäèì î  ïðåäñòà­
âèòü òåîðèþ  ïðîèñøåñòâèÿ è íà÷àòü ïðåäñòàâëåíèå ñóäó ðàññêàçà, 
ïîñðåäñòâîì  äîêàçàòåëüñòâ, êîòîðû å ÿâëÿþòñÿ åãî  ñòåðæíåì. Âî  âðåìÿ 
íåïîñðåäñòâåííû õ ïîêàçàíè é ñòóäåíòû äîëæí û íàó÷èòüñÿ ïðåäñòàâëÿòü 
äîêàçàòåëüñòâà òàê, ÷òîáû ñîîñòâåòñòâîâàëè èõ ðàññêàçó è âñïîìàãàë è èõ 
òåîðèþ  ïðîèñøåñòâèÿ. Èíôîðìàöèè , íåâêîìïîíîâûâàþùèåñ ÿ â òåîðèþ 
ïðîèñøåñòâèÿ ïîíèæàþ ò åå äîñòîâåðíîñòü. Ïåðåêðåñòíûé äîïðî ñ è âòî­
ðè÷íû é íåïîñðåäñòâåííû é äîïðî ñ äàþò âîçìîæíîñò ü êàê ê ïðèâåäåíèþ 
äîêàçàòåëüñòâ ïîäòâåðæäàþùèõ òåîðèþ  êëèåíòà, òàê è ê ïîñòàâëåíèþ  ïî ä 
ñîìíåíè å èíôîðìàöèè , í å âïèñûâàþùåéñÿ â ðàññêàç êëèåíòà. Çàêëþ÷è­
òåëüíî å ñëîâî  äàåò ñòóäåíòàì  âîçìîæíîñò ü ïðåäñòàâëåíèÿ öåëîñòíî é êîí ­
ñòðóêöèè ñâîåãî  ðàññêàçà, îïðåäåëåíè ÿ âñåõ äîêàçàòåëüñòâ è âûâîäîâ , âñïî -
ìàãàþùè õ òåîðèþ  ïðîèñøåñòâèÿ è èñòîðèþ  ñâîåãî  êëèåíòà. 

Ì û  íàäååìñÿ, ÷òî  ñ ïåðñïåêòèâû ñóäåáíîãî  çàëà ñòóäåíòû îöåíÿ ò 
çíà÷åíèå ñàìîêîíòðîëÿ . Âñå ì û  ñëûøàëè î  þðèñòàõ, êîòîðû å çàäàþò îäè í 
è òî ò æå âîïðî ñ ñëèøêî ì  ìíîã î  ðàç. Ìíîãè ì  èç íà ñ ñëó÷àëîñü ñäåëàòü ýòî. 
Ñèìóëÿöè ÿ ñóäåáíîãî  ðàçáèðàòåëüñòâà äàåò ñòóäåíòàì  âîçìîæíîñò ü 
íàó÷èòüñÿ ÷åì  ãðîçèò ñîâåðøåíè å òàêîé îøèáêè , í å ïðè÷èíÿ ÿ âðåäà ñâîèì 
êëèåíòàì . Çàäàâàÿ Òåðåçå âîïðî ñ ñîáèðàëàñü ëè îí à èìåòü âòîðîãî  ðåáåí­
êà, èëè ÷òî  îí à ÷óâñòâîâàëà, êîãäà Ðîáåðò ñîîáùè ë åé, ÷òî  ñîáèðàåòñÿ âñòó­
ïèò ü â àðìè þ  àäâîêàò Ðîáåðòà ðàçâîðà÷èâàåò òåîðèþ  î  òîì , ÷òî  ïðè÷èíî é 
âûñòóïëåíèÿ ñ èñêîì  ÿâèëàñü ðåâíîñòü Òåðåçû. Ñïðàøèâàÿ Òåðåçó âî 
âðåì ÿ ïåðåêðåñòíîãî  äîïðîñ à ÷òî  çàñòàâëÿëî  åå ïðèíèìàò ü ïîäàðê è î ò 
ñâîèõ äðóçåé, àäâîêàò ïðåäîñòàâëÿåò åé âîçìîæíîñò ü âûñêàçàòüñÿ î  òî ì 
êàêèì  áåçðàçëè÷íûì  îòöî ì  áûë Ðîáåðò. Áîëåå òîãî , ïðåäñòàâëåíèå 
Òåðåçèíîé òåòêè — Äåáðû Ðîññ, ñòàíîâèòñÿ äîïîëíèòåëüíî é ïðîáëåìî é 
äëÿ àäâîêàòîâ Ðîáåðòà, êîòîðû å î  åå ïîêàçàíèÿ õ óçíàëè óæå â çàëå ñóäà. 
Íåâåäåíü å î  ñâèäåòåëÿõ ïðîòèâîïîëîæíî é ñòîðîí û  ýòî  äîâîëüí î  ÷àñòàÿ 
ïðàêòèêà â äåëàõ ï î  ãðàæäàíñêîé çàùèòå. Ñëó÷àè âçàèìíîã î  ïðåäñòàâëåíèÿ 
ñâèäåòåëåé îãðàíè÷åí û  è ðåäêî  èìåþ ò ìåñòî . Ïðàêòè÷åñêè, ñòóäåíòû 
óçíàþ ò êòî  áóäåò ñâèäåòåëåì  ïðîòèâîïîëîæíî é ñòîðîí û  òîëüêî  òîãäà, 
êîãäà ñóä âçûâàåò ñâèäåòåëÿ. Îïðåäåëåíè å êàêèå âîïðîñ û ñëåäóåò çàäàòü 
ãîñïîæ å Ðîññ ÿâëÿåòñÿ äëÿ ñòóäåíòîâ äîâîëüí î  òðóäíûì  çàäàíèåì . Êîãäà 
àäâîêàò Ðîáåðòà âî  âðåìÿ ïåðåêðåñòíîãî  äîïðîñ à ñïðîñè ë ãîñïîæ ó Ðîññ, 
ïî÷åì ó Òåðåçà áûëà òàê îïå÷àëåíà , ñóäüÿ ïðåðâàë åãî, ñïðàøèâàÿ: „Âû 
óâåðåíû, ÷òî  õîòèòå çàäàòü ýòîò âîïðîñ?" , çíàÿ ÷òî  òàêèì  îáðàçî ì  ãîñïîæ à 
Ðîññ ïîëó÷è ò âîçìîæíîñò ü ïîâòîðèò ü âåðñèþ  Òåðåçû î  òîì , ÷òî  çàñòàâèëî 
åå èñêàòü óáåæåùà â äîì å ãîñïîæ è Ðîññ. 

Êðîì å òîãî , ñèìóëÿöèÿ ñóäåáíîãî  ðàçáèðàòåëüñòâà (îñîáåíí î  ïð è 
ó÷àñòèè íàñòîÿùåãî  ñóäüè) äàåò ñòóäåíòàì  âîçìîæíîñò ü ïîíÿòü , êàê îí è 
áóäóò â ñîñòîÿíè è ïðåäñòàâëÿòü ïåðåä ñóäîì  íàñòîÿùåãî  êëèåíòà. Âûñòóï­
ëåíèå ïåðåä àóäèòîðèåé, îòâåòû í à âîïðîñ û ñóäüè, âîçðàæåíèÿ è îòâåòû í à 
âîçðàæåíèÿ, ðåàãèðîâàíèå í à íåïðåäâèäåííû å îáñòîÿòåëüñòâà âîçíèêà­

å Ç , È É å Ê Ë Ç , White, supra note 28. 
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Ðåêîíñòðóêöèÿ  Òåðåñû Î'Áðàéí:  ñèìóëÿöèÿ  äåìîíñòðèðóþèùÿ íàñèëèå  â ñåìüå 

þùè å âî  âðåìÿ âûñòóïëåíèÿ äðóãîé ñòîðîíû . Ñòóäåíòû ó÷àòñÿ ïðèìåíÿò ü 
âñå òå çíàíè ÿ è ñïîñîáíîñòè , êîòîðû å îí è ïîëó÷èë è í à ïðîòÿæåíè è ïîñëåä ­
íåãî  ñåìåñòðà. Ýòîò ïðîöåñ ñ äîâîëüí î  òåðíèñò. Ìíîãè å ñòóäåíòû ïðèõî ­
äÿò í à çàíÿòèÿ ôàêòè÷åñêè í å ïîäãîòîâëåííûì è ê ýôôåêòèâíî é ñèìóëÿöèè 
ïîâåäåíè ÿ â çàëå ñóäà. Îäè í  èç ñòóäåíòîâ, êîòîðû é ïðèøå ë â ñóäåáíûé çàë 
ñ åäîé, ïîëó÷è ë î ò ñóäüè ñòðîãèé âûãîâîð . Äðóãèå ñòóäåíòû íåäîñòàòî÷í î 
ãëóáîêî  ïðîäóìûâàþ ò äåëî  è èõ âîïðîñ û âûçûâàþò âîçðàæåíèÿ, îí è í å 
â ñîñòîÿíè è îòâåòèòü í à âîïðîñ û ñóäüè. Â íåêîòîðî ì  ñìûñë å ñëîâà èõ íå ­
ïîäãîòîâëåííîñò ü îêàçàëàñü äëÿ íàñ ïåäàãîãè÷åñêèì  óñïåõîì , ïîñêîëüê ó 
íàãëÿäí î  ïîêàçàëà ñòóäåíòàì  ÷òî  ìîæå ò ïðîèçîéò è åñëè îí è ïðåíåáðåæè­
òåëüíî  îòíåñóòñÿ ê ïðîáëåì å ñâîåãî  êëèåíòà. Îäíàê î  áîëüøèíñòâ î 
ñòóäåíòîâ, äàæå òå, ÷üå âûñòóïëåíèå áûëî  îñïîðåí î  ñóäüåé, ñî÷ëè ýòó 
ñèìóëÿöèþ  ÷ðåçâû÷àéíî  ïîëåçíîé . Â êîíö å êîíöîâ , ïåðåæèòîå óíèæåíèå 
çàñòàâèëî  èõ ïîíÿò ü êàê ñëåäóåò ñåáÿ âåñòè, ÷òîá äîñòè÷ü óðîâåíü, 
òðåáóåìûé ñóäüÿìè. 

VI . Àäàïòàöèÿ ñèìóëÿöèè ê óñëîâèÿì  äðóãîé êëèíèêè 

Ì û  óâåðåíû, ÷òî  ïðåäñòàâëåííûé ñöåíàðèé ìîæí î  ïðèìåíÿò ü â óñ­
ëîâèÿõ äðóãèõ þðèäè÷åñêèõ êëèíèê çàíèìàþùèõñ ÿ äåëàìè ï î  ñåìåéíîì ó 
ïðàâó è íàñèëèþ  â ñåìüå âî  âñåì  ìèðå . Ïðèíèìà ÿ âî  âíèìàíè å ðàçíèöó 
â ïðàâîâû õ ñèñòåìàõ, ñîîòâåòñòâóþùèå èçìåíåíè ÿ áóäóò íåîáõîäèìû . 
Íàïðèìåð , åñëè ìåñòíî å çàêîíîäàòåëüñòâî  íåïðåäîñòàâëÿåò íåñîâåðøåí ­
íîëåòíåì ó ïðàâà îáðàòèòüñÿ â ñóä èëè åñëè íàñèëèå ñðåäè íåñîâåð­
øåííîëåòíè õ ïà ð í å ÿâëÿåòñÿ ñåðüåçíîé îáùåñòâåííî é ïðîáëåììîé , 
Òåðåçó ñ ëåãêîñòüþ  ìîæí î  ñäåëàòü ñòàðøå. Òàêèì  æå îáðàçîì , åñëè òðåòè­
ðóåìàÿ æåíùèí à í å èìåå ò ïðàâà ê ïîñòàíîâëåíè þ  ï î  ãðàæäàíñêîé çàùèòå, 
òî  Òåðåçà ìîæå ò ñòàðàòüñÿ ïîëó÷èò ü îïåê ó è àëèìåíòû . È èìåíí î  í à ýòîì 
ñëåäóåò ñîñðåäîòî÷èòñÿ, ñîñòàâëÿÿ îñíîâ ó äëÿ êîíñóëüòàöèè, ïåðåãîâîðî â 
è ñóäåáíîé ÷àñòè ñèìóëÿöèè. Â ñòðàíàõ êîíòèíåíòàëüíî é (ãðàæäàíñêîé) 
ïðàâîâî é ñèñòåìû  ðàçëè÷èÿ â ïðàâèëàõ ïîâåäåíè ÿ ñóäåé è þðèñòîâ ìîæí î 
áóäåò âêîìïîíîâàò ü â ñèìóëÿöèþ . 

Âî  âñåõ ñòðàíàõ, ñèìóëÿöèþ  ìîæí î  èñïîëüçîâàòü â êà÷åñòâå 
èíñòðóìåíò à â äèñêóññèè î  íåîáõîäèìû õ èçèåíåíèÿ â ïðàâîâû õ ñòàíäàðòàõ 
çàùèòû òðåòèðóåìûõ æåíùèí . Ñîïîñòîâëÿ ÿ ïðåïÿòñòâèÿ ñ êîòîðûì è 
Òåðåçà ñòàëêèâàåòñÿ â îïðåäåëåííû õ ñòðàíàõ ñòóäåíòû ìîãó ò îöåíèò ü 
íåîáõîäèìîñò ü ââåäåíèÿ èçìåíåíè é â ïðàâîîõðàíèòåëüíó þ  ñèñòåìó, 
ñ öåëüþ  áîëåå òùàòåëüíîé çàùèòû ïðàâ æåíùè í  — æåðòâ ñåìåéíîã î  íàñè­
ëèÿ. Í à ïðèìåð å Òåðåçû ìîæí î  ïîêàçàòü íåîáõîäèìîñò ü ââåäåíèÿ ïîñòà ­
íîâëåíè é ï î  çàùèòå, ïîäóìàò ü î  íàñèëèè â òþðüìàõ, ðåøåíèÿõ î  ÷àñòîòå 
ïîñåùåíèé , è äàæå î á óãîëîâíî ì  íàêàçàíèè âèíîâíèêî â ïðåñòóïëåíèÿ. Âñå 
ýòè ðàçìûøëåíè ÿ ÿâëÿþòñÿ äëÿ ñòóäåíòîâ þðèäè÷åñêèõ êîíñóëüòàöèé ñòè­
ìóëàì è ê ñîñðåäîòî÷åíè þ  ñâîåé ðàáîòû í à ëåãèñëÿöèîííû õ èçìåíåíèÿõ , 
åñëè ïðàâîïîðÿäî ê í å äàåò ñòóäåíòàì  âîçìîæíîñò è íåïîñðåäñòâåííî é 
çàùèòû æåðòâ íàñèëèÿ â ñåìüå. Äàæå â ýòîé ñèòóàöèè, ñòóäåíòû âñå ðàâíî 
ïîëó÷àþ ò íåîöåíåííû é îïû ò èíòåðâüþèðóÿ Òåðåçó, ñîâåòóÿ åé è ïîìàãà ÿ 
â ÿñíî ì  îïðåäåëåíè è åå âîçìîæíîñòåé . 
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