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Filip Czernick

PODRO STUDYJNA
DO REPUBLIKI ('U, &!'. " )/# !

529135*+@858'*468'=4?)Q+9(2/91W3/5*+2569G;*4/5=5",8"7
ka skiemu. Podobnigak w Pobcetak i RPAjednymz istotniejszych spon-
sorow poradni (?G';4*')0' 58*"' G;-52+ obhiadczenie osOlprowa-
dz cych nauczaniekliniczne w RPA oraz oryginalniei efektywnie rozwi zany
sposob finansowania * @ /' G¢i2 @dadni przemawiaj za zapoznaniem Si
przez polskie poradniez do wiadczeniami 65 G ;*4 /5 = 5skighi? 1 Kon-
kluzj tych rozwaa jest odpowied na pytanie, czy model zastosowany
w RPA mo liwy jest do ewentualnegaastosowaniana polskimgruncie.

W grudniu 200L roku troje przedstawiciél polskich Poradm Praw
nych TIMINTeJLIMBIH &z cia O>TEQJLIALZQGCBMNO>SD
HRQ .?JO<?FCO>HDI@RSAXCTCLIAAH;O=THRCCHC=TH?
A LITQE > powodzenien od ponal 30 lat.
Delegacj przewodniczy Edwin Rekosh Executiwe Director w Pu-
blic Interes¢ Law Initiative (PILI). PILI oraz klinika University of Natd
TILA;HCSQRJIALEIACMNGGT®A S=;cpodré6 MIIHMILIQ;cC
+ ( WBILT"OH>;2DL>3 MExJIFMEBEQF?E8Q=BI>T"CRHECC
T?LHCT=EHC Q ? LIOMSS N N ; Q M E% P A<I B&jewska-Kra nicla
z Uniwersytet w C;cSGOON'IEEFX? D GIT 1 HC Q ? LlOVagiRIDN
skiega
TclHE?2QIF MIEXL?ZF ? & M DI NCsI; Fz przedstawicielam
poszczegélnyke uniwersyteckib poradn prawnych sponsorav (Funda
cja Forda) stowarzyszer zrzeszaj ceg poradne (Associatiom of Uni-
versity Legd Aid Institutiors — AULAI), fundacj JIQIlc DHARTMNI
Q;LTSMT?HIC( % O0OLOMMT CHMNZNDdzB] c§ rodkami
publicznym przeznaczonyimna poma prawn dla osd ubogich (Legd
Aid Board)
W trakcie t§ wizyty najwa niejszy cd M N ; HI Q@ €le<3BEH ;D
M T ? LIM3 ®widdczenaz zakresi rozwoju programu kliniczcnegow RPA,
a rozméwg nie omijali trudnyd i dra liwych kwestii.



2520.;72,42

*A@D<27?:

6CH@ICG>aE?BIJHBZTCIREIWELI@LOMNXM
HCBMG ;&IB(?;/0OG;SPCNBBEF?S?LLH CAW(?
AF.?MIQLZHNILT B?EGSIINT)CHCM NSprawidliwo d
—wynika ew RPA, podobneé jak w Polse istnieje problem zdost pem
do <?TJIJcDNIBBPSIL;QH2D , O >I|; 9 jedn& wypracowa
skuteczly sposd dysponowara pieni dzmi publicznym przeznaczonyin
na reprezentacjosd ubogic przed s dem. Progran kliniczny w R PA
istnieje od lat 70, ale dopieio pod koniec lat 90. zosta uporz dkowary
i zorganizowaw strukturalnie

Wszystke kliniki > T C ; prpbuniwersyteckib Q S > T BJd. ;0 ;
cho wznaczngcz ci, TIMBITELA; HCTJQTHR L ; Q HQCIEWEN S
E®W; HCREDEQ,IFM3I2TH,;0=T6E,EC2RPRGC=E CEI®S =
AcWQGEGBIC=G ? M CH CIEA IG, BF C H A =CEdjiuA si  prowadze
niem klinik. Klinicy ci pracuj cy odpowiednd > ¢ O & ltraktowan jak
profesorowie ale dopieio w 200l roku pierwsz klinicysta T | McI&;,C ; H I’
Q;BJLI@”GMOHCQ?LMSN?=ECG

NNJI>D<SEDDQ@NME®ERD? 'INODOP B JI I NI

Q;LTSMTPWH,EHL; QHBSFQ?2H;MINIQ;LTSMTDNE PLG
maln reprezentacjwszystkid klinik. Stowarzyszed J 1 Q MINCiH C =D ;
NSR/NIQ;LTSMOHC S 3 C, LIEOTcIHE?2QC
INIQ ;LTS Mpo®kh{ si na 2 konferencjabh w roku. Konferenca
ktéra |1 > < Ss¢ w lipcu 199 < S po wi cona stworzenii standardév
> T C ; cciklihlk oraz zapoznani przedstawicidl klinik z zasadarna
jakich b dzie > T C ;Teust Konferencja ktéra | > < Ss¢ we wrze niu
199 roku <S¢>L?MIQLH2?GMT SGOOLNEBEF C HEENEMiUSZ
poprawi zasa® funkcjonowana i nie maj zbwt du ego do wiadczena
w prag klinicznej. Omoéwiono wéwcza zasag fundraisingy pisana
wnioskdw i raportowania Konferencg w 20 i 200l roku po wi cone
<SSCH; O=DHRCCHC =TGR RGAHIR;=1Q SQpdr&znikow,
zaproszenbyli fachowy w dziedzinezarz dzanai kierowane T? MJ 1 c ? G

# ¢ W @GHdsEgni ciem Stowarzyszerd < 9 aawi zaniei sforma
lizowanie stosunkdév mi dzy klinikami. Obecne Stowarzyszem zajmug
si organizacj szkole , konferencjj warsztatow spotka itp. Inicjatywy
Stowarzyszerd mog by finansowae przez Trug w oparcu o T colny
formalny wnios&k o grant Stowarzyszem ma otwart @ | L G @zgjmu
je do swoje@ gromra ka d poradni zorganizowan przy uniwersyteckin
wydziale prawa oraz wiadcz ¢ porad/ prawre na rzez ludzi ubogich
Stowarzyszerd O M N ;@I2y to zasag rzetelng > T C ; cgiFHdtan
dardy, ktére s rozpropagowaaw rod poszczegolnyie klinik.

Association of University Legd Aid Institution s Trust — Funda-
cja Stowarzyszera Poradni Prawnych (dalg zwary Trus) — forma
prawma przypomira polsk fundacj jedn& o znaczng uproszczonje
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MNLOERO:SHHSE A ;E PLCOMNNKArz d (Boad of Trustees)
W jego sktad wchodZ 12 os6h w tym przedstawicied Ministerstwa Spra
wiedliwo ci, s dow, przedstawicied korporacj zawodowyt oraz 2 przed
stawiciel StowarzyszeniaZarz d spotylka si 4 razy do roku.

Najwi ksz zalet Trust JIQMNI;@? ALIEDANMIIQC?>HC
T;<?TJIC?FMPETL Bpidrs dzy oraz dobra administracai zarz -
dzane tymi rodkami. Stwara to wietny klimat dla fundatorav i dar
czy coOw. T C; c; FHUsu ogranica si Q Scenie do podejmowara
decyzj w sprawe przydzielena dotacji na podstaweé wnioskon M E c ; > ;
HB=JLTEFCHCEC

Zmienn rol w funkcjonowaniu Trug G C;;c; > ,LIAL;GI1Q;
H pocztku <9cN =CI; M Ec ce;d z autorytetdv prawa zajmuj ce
si opiniowaniean wnioskév grantowych Nast pnie jedn& osoly te zo-

M Nsr@wnie Q czonew M E>Zarz du (Boamd of Trustee} i od 200L ro-
ku posiedzera obu cial odbywaj si wspélnie St d teraz trudrno jes moé-
wi 0o dwoch organab w Trucie poniewa zaréwro kompeteng jak
i >TC;c| G Esi pokrywa;j .

W RPA istnieje 20 klinik (W sumiejes21 Q S>TQJeWQ T=T7?

A DAMIJIIHMIRIDLAPLOMN? ZHICTS T H?LQ grany
o rednig réwnowarto d 18 000 USD. Dwie kliniki nie otrzymuj gran
tow od Trusuu s to Natd i Wits poniewa maj zapewnioe niezale re fi-
nansowanieza University of Souh Africain Pretoranie M J ?;,cBHLG N ?

L @QW ; ohych przez standargl Trustu

Trugt niema adnej wspomagaj cé struktury. Dotychcza | <M c O A
techniczn T;J?QHGOD?>H H;DMCFBC?HD;,DMNBLEMHAEH C
mieszcz asi naUniversity of Natd (Durban) Asha Ramgobn jed jed-
nocze nie szefow ,sekretariatld Trusu oraz kierownikiem kliniki, aby
nie wykorzystywa swojg pozycj nie pobiema dodatkoweg wynagrodze
nia od Trusu za wykonywan prac . Dodatkow Trug zatrudna na J &/

? NOd$ob zajmujc si administracj Trusuu oraz jedn osob zajmu
jc si bie ¢ rachunkowo ci. W planad jeg utworzena formalne@
sekretariat Trustu

Trus wyznaca zasady-standargdyktore klinika ubiegaj ca si
o dofinansoware mus MJ?cH;c |HEAQNOQ ;LTS MaskhHaCy
w Tru cie s wykluczan z podejmowam decyzj dotycz cych przyznawa
nia grantow klinikom. Je li klinika nie MJ?;cM @ ; H >Q; Q W\Q MAT
mo e liczy na pieni dze, ale jednocze né Trug pomagjef w MJ?cC?HC
wymaga np. szkoi z pisana raportéw wyposaaw G;N?8RTEIF?HCI
Q?CT;J?QHLCG+merytoryczn. Trud staasi >T C ;do; dyna
micznie przeprowada przynajmni¢ raz do roku kontrol . Przedstawicie
le Zarz du przyje d aj na wizyty rownie ad hoc.

6 | M Nprzyj ta formula, e Trug przyznag tylko grany roczre
ajego transe podzielore s na 12 miesi cy i ka dawplata dokonywam
jeg po otrzymanu sprawozdard miesi cznego Miesi czne sprawozda
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nie zawiem zestawierg poniesionyb kosztav w stosunki do zaplanowa
neg bud etu oraz zastawierg czasml po wi conego na poszczegdla
czynno d (istnieje obowizek Q SJ?c H G ;(HG? MBILARANego
pracownila kliniki). Nast pnie przygotowug¢ si sprawozdara JW cLP=TH
ILT LI=7tawierajce MT=T? AMJILQQ I P>@KE ;HMIQEN
T ;azonymi rachunkami

T c | HE?A®@LAOWradcuj na zasadz wolontariaty maj refun
doware jedynie koszy podrd y. Trug nie pokrywa wszystkidhh wydatkaowm
klinicznych, kliniki same szukaj dodatkowy® sponsoréw Niektore
Z nich nigdy nie Teyl SQHCOMEI @ CH ; HMIOQL;IM N O

OLOM Q MQ M EBING?CSHI F CO®SCEH ; H MJIQL HEH. ; Q
H $B=J L T Fundacj Forda Pocz tkowo Fundaca Forda MJIHMILIQ ;c
JIMT=T7? AW E®vgsEpuj ce do nig bezpo redndo z wnioskian
0 grant W drugig polowie lat 90. w Fundacj Forda T ; J ;;>>c?=8STD;
JLT? \ON@ 6B, HMUIQMHIG T? BWFEGBE, JLIJIHI@;MQI
LT??HCO MENNDWQ"DG >;; =I0L;>J L T ? E ; $ducy; gran instytu
cjonalny. Woéwcza Stowarzyszem klinik J 1 Q I d ;> ycia Trust aby ten
G WeA< M ¢ O Al@aQg;dla progranu klinicznega

Trugt dysponug nast puj cymi rodkami finansowymi od Funda
cji Forda— 1 min U SD oraz od Internationa Commisia of Juriss (ICJ)
sekcp w Szwec] — 600 000 USD. Przewidug si, e rodki te wystarcz
do 2004-206 roku. Zachodz zatem potrzela szukana dalszyd sponse
row. Fundaca Forda JL T ? E;; 0L © MONI;@wot w jedng transy
1 niewymagn od nieg s pravwedaa mawytoryennyb an rozlicze ifinanse
wych, natomias ICJ L | Ty d dotacj na 3 lata przyznajc kolejne tran-
sz po otrzymanu okresoweg rozliczenia ICJ stawa rownie wymag,
aby rodki przez niego przyzname <SSQSEILT3N QP MIW ST4J 5
L ; F ? A(sFthl nieprawniy udzielaj cy pomog prawnej)

Poni sze zestawiergd pokazug sk d pochodz rodki na finanse
wanie progranmu uniwersyteckib poradn prawnydc w RPA (jak dot d nie
ma indywidualnyd darczy céw):

1. Trugs - AcW?QAH;HNS
"C>BFOM J? HM-D5 L ? EQNB E &/HGC 1P R S kigush dy-
rektorow 1Jc;=OHCQ?LMSN?N
IHCQ?ISMSNINGC?MT awlypds&enee oraz rachunk za
energe elektryczn, telefon ogrzewanie
4. Legd Aid Boad - poprze ..Cooperatie Agreement% pokrywaj c
pensg adwokatdvi aplikantow
5, UNHCR - projekt dotycz cy uchod cow w klinice University
of Cape Town.

War zaznaczerd jed fakt, e uniwersytecke poradne prawre zo-

M N5;@J C MQldorz dek prawry Republik ,1cO>HD I@ R S'E®D@ WN C
uprawnie i funkcjonowana klinik w RPA rozstrzy@ Prawo o adwokatu
rze (Attorney Act). Do Nationd Attorney Act nr 53 z 19 w 1991 roku
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TIMNQJIALIQ;;>TIHL; QB =N* | |l @ E N;WIL > ; ¢
definicj klinik prawnych ,law clinic means @) a cente for the practicad
legd educatiam of studen in the faculty of law at a universiy in the Re-
public; or b) a law cente controlled by or which is, a non-proft making
organization Ponadbd w niektoryd prawad lokalnych — Cape Town
Regulatiom — wprowadzow przeps mowicy o tym, e ka dy prawnk
mus roczne przepracowa 40 godzin pro bono.

Fidelity Fund jes to specjally fundugz kontrolowary przez praw
nikow ze Stowarzyszer Law Society poma@ on klinikom w my | zasa
dy, edobrz nauczenstudencbd w JL TS M Tepszym prawnikami
Poma przychodz tak e z duych firm prawniczych ktére nie boj si
konkurenci i walki o klienta, ale na razie niejed tojeszce ré6dd MT?D T ?
QSEILTSMN;H?

&EJICH @ | L;@dl€gacj Pan Alice L. Brown, zast pa przed
stawiciea Fundaci Fordaw RPA — QMJIJW ¢ JOH>C=IDL>TLO =B ?
EFCHG®TH Srozpocz ¢ si na pocz tku lat 90. W 192 r. Fundaca
Forda @ CH; H;MILQAAQSGG;H T1/ >FH;0O=TBEECHC=T
HS =8 F; \Bpd niejszyc realizowam prograny wewn trz krajowe
W latach 1993-199 J |1 Q MIN Nd Q ; L T SINE FOHR&xrze$44j @ przed
stawiciel klinik.

W latadh 1995-19% Fundaca Forda MJIH M I L | @ ; cistniej -
cych klinik w RPA, daj cjednocze ne M S A H pd®lywidualre kliniki nie
bd > ce) sponsorowaneW latach 1995-199 — indywidualre grany
dla klinik otrzymalt Wits, Westen Cape Natd oraz mniejsz kliniki na
uniwersytetab Zululand Nord, Durban Westville Transkej Fort Hare

W 1998 r. Stowarzyszer pod Q J ¢ SGQM O AC'NONHCC =1l ;>
JIQId;= ycia Trust ktéremu to Fundac@i Forda JL T ? E;;du;yx
grart instytucjonalny

Kliniki >T C re;@zy du ych uniwersytetach takich jak Wits czy
Natd sane zapewniaj sobe finansowangé z ré nych rédec maj te za
pewnion poma finansow ze strory uniwersytetéw Dzi ki temu kliniki te
nie korzystaj z pomog finansow¢ oferowan¢ przez Trust Inne uniwersy
tety w szczegolno € te, ktére w czasah Apartheidh EMTNSedICcHIMEW
LSB=M N O > ? I Wo@romre probleny finansowe i nie angauj si
w progran kliniczny w wystarczaj ¢/ sposoh dlateg te poradne >TC ;-c;D
ce przy tych uniwersytetal bardo potrzebuj pomog finansowg Trustu

Kolejnym rozméwc delegadj < 8Przewodnicz ¢ Legd Aid Bo-
ard, s dzia Suprene Coutt of Apped of Souh Africa Mohammeal Navsa
S dzia Nava JL T ? > Mkierdv@n przez nieg instytucj, ktéra jes or-
ganizacj odpowiedzialn za wiadczene pomog prawng z urz du
w sprawab karnych Ta ogodlnokrajova struktua pocz tkowo <ILSE;c
si z licznymi trudnociami TQc;,MT@TH;HMI®@SEBLHETC;c
MIL;QBIBMI<RTILA;HCTC® THJI?QRCIAHI QC?roH-C
ki finansowe
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Legd Aid Board zapewna reprezentacj procesow (poma praw
na z urz du) osoban ubogim ktérych nie sta na poma prawn z wyboru
Legd Aid Bord JI1 QI d;d ycia Justie Centes — Centia Prawa Zaj-
muj si one doradztwen prawnym prowadz komputerow baz danydh
0 pomog prawng oraz zapewniaj reprezentacj procesow. Poszczegodle
organizacg pozarz dowe a tak e kliniki mog M E c ;wnjosk o dofinan
sowane do Legd Aid Board w oparcu o tzw. Cooperatie Agreements
Otrzymuj woéwcza pa stwowe pieni dze przeznaczo® na poma prawn
ludziom ubogim W tym celu utworzory T | McN;J ? =P@FHI> OMN L ; N ?
ATFC N GHAQ D & > SHE; L O KBEDCANM | ; <Spieni dze przyzname
przez Legd Aid Boad <SQSEILTSMMNMIL; 8 = LHS=8B

(BJ65CD2656:6682@5G:65J:=
<=:2AB23X ) ( 3IDD@

5DOR<O@RNDOVQ<@MBIONC ?LIBBECH E BCFEFICOQA?
3 CNID AMD H C Q ? LAVd8 M2, Nzamo nym, historyczne EM TN ; c =
cym Q Scenie <C ;6 cl>T Klhhika przy Wits >TC je FNCHC®& >
HT MEc;>Qtl COM Hotacj do Trustu Nauczané kliniczne T 1 MIN ; c
Q czone tu do progranmu nauczara ostatnieg roku studiow, jako przed
miot obowi zkowy. W 200L roku w zaj ciach klinicznych < LI, © >TC;
MNO>?HNWQ
'F C H M E ¢si>z 6 sekcj w tym m.in. prawa pracy, uchod cow, kar-
neg i cywilnegq po 22 studentév w ka dej sekcji W20aLr. JLI1Q ;> T ¢
I Ellc MIL;QIFCECHOIES=;H>C>NNILH? 3addnga o
wan w >T C; c; Klihiki poprze wprowadzerg tegp przedmioti do ich
programu nauczaniaProwadz oni sprawy bardzi¢ skomplikowar oraz re-
prezentuj klientéw w s dach do cze@ nie maj uprawnie studenci

2. University of Pretoria, Klinik prowadz: Pan Frars Haup i Pan Niels
du Plcsss
Klinika >T C ra;mzy University of Pretora TI1M;N Tc ®mha
w 19 roku, opréz swojg AcWRQMQC?SHCI<HC Q ? L MG Kowni€
I>>TcQ,L?ACIC? BGMEG C ? MA EL T@dno ubog. Finanse
warajeg przez Trust Uniwersyte i innych mnig znacz cydt darczy cow.
W klinice pracug 45 studenté&v I Elc M N O >Q?HHkid 8ym roku stu
didw), ach uczestnictm w programe w tym roku TAcIMCMNO>?HNWQ

100 GEBIBDINGMNRPOIMEHECHMHELOAZ2,H ?L3;N
IN? FF=BHKHNEP 3IDMBNMNIZTOHTIDC LOM;ENLINE?Z H? L
MECEM T &t € Scenie <C ;6 cl>Tjzgkami QS Ec; > 1@ B+
kanersk i angielski Przy uniwersyte@ >TC EFCHCE / FCHOET,C?F
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I E lic tysi ce porad roczniezczeg < { ¢ NJIILSN?F? @27EEQW N
ETE I HM O E&l ok 4@ to spravy wymagaj cepowa niejsze@ zanalizo
wania (w tym ok. 480 to rozwody i probleny zwi zane z prawen pracy) Kli-
nika prowadz wymiary i wspolre warsztay z uniwersytetarnw Botswanie

W klinice pracug dyrektor, 2 prawnikdn (attorney nie advocate)
jeden aplikant 32 studentdv ostatnieg roku (jeden rocznk to | E llc

MNO>?HINWQ?BHI SAL OJFSO=T?2HEC H?G=N &\; e
powodzenie prawie ka dy studem chee pracowa w klinice, w trakcie po-
st powania kwalifikacyjneg brama jed pod uwag rednia ocen przec
wszystkim jedn& licz si ocery z proceduy cywilnej.

Proces nauczam podzielory jed na trzy etapy 1 — uczené prak
tyczre (pisane pism, prose sprawy) 2 — przej cie do bardzig skompli
kowanyd sprav (np. rozwody) 3 etgp — najpowa niejsz sprawy Stu
dert sp dza w klinice mnig wi cej 3 godziry w tygodnu (2 godz zaj
teoretycznyb i 1 godz spotka z klientami).

Za uczestnictw w kursie otrzymup si 12 punktéw kredytowydt
(stanow to 18 absolutorium za dary rok), zaj cia s fakultatywne Praa
w klinice zaliczaréwnie 200 godzn wymagang pracgy pro bono. Przy wy-
stawianu ocery ko cowej pod uwag brare jest rzetelre prowadzeng
dokumentadji akt, JL ; Q C 2ro2v@ zanie problemy wiedza prawnt
cza przebig konsultacji

Klinika w 14 kosztaw > T C ; cciRikbhsowanm jes przez Trug
(np. 2 pensg — adwokaa i aplikanta) reszt kosztdwv pokrywaj Legd
Aid Boad (zainteresowanjedynie pomoc w sprawabt karnych) Uni-
wersyte (zapewna HC ? 1 > J?2c);IGKCC M T ETFCHX ETTHEL S Q

bie cych kosztdav kliniki), Fidelity Fund (pokrywa reszt kosztaw
oraz daje subwenag do pensj Dyrektora kliniki) . Klinik a pobiea 1 J ¢ SN
Qwysoko d 20 Randdv (ok. 8 zl) za znacz& + tzw. 1JcSMT?L3@IQ
(réwnie niewielkie).

4. University of Cape Town, Kierownik kliniki Pan Leonard Cooseé

Klinika >TC ra;f@zy University of Cape Town (historyczne
EMToynt © Scenie <C ;6 cl>7 Q0 PQ M;NH pocz tku lat 70. z ini-
cjatywy studentéw W klinice pracug 45 studentdv (100 studentév na
ka dym roku studiow), w tym roku dostal si wszyscy ktorzy aplikowali.

W chwili obecng zajmuj si tylko sprawam cywilnymi.

Studenc¢ pracuj przede wszystkin poza klinik uniwersyteck,
wychodz ,do ludzi", do spotka wykorzystuj pomieszczerda M TE Wilc
ciocWQN3>MO®BICL SO > T C?23 Ry sledmi miejscach

Klinik a prowadz trzy Ac W?QHIAL;GS
; BCFHEBEPI=SALIDN=JLIQ;>SJHT?>QIEQE,WFCE;H

N W iplegaj cy na reprezentowani dzied przed s dami,
b) Refuge Proje¢ — prowadzon przez studentdv przy QMIW SJL ; =
T1*$ .zajmujcy si prawanm uchod cow,



2520.;72,42

T/ N?FEN =B ? AR, LIDN=MJIHMIISIZL,H?? AR, C
I;L3LIQ;>3Qcenieprzezadwokatdviaplikantow zajmuj -
cy si 0g6lnym doradztwen prawnym

Klinik a nie ma osobowo @ prawnej st d wszelkie grany i dotacg
przekazywaep s na rzez Uniwersytetu Finansove wsparce klinika
otrzymuge od Legd Aid Board UNHCR, Trusw i Uniwersytet (po-
mieszczera i wyposa enie)

Klinik aprowadz wspolre warsztay z University of Westen Cape
aponadbobd ¢c =TclHKBEHGEPQ ;LTS MO2ZHTOMINHNEINEBHC ; =
CEIH@?LBH-ADHCTIRIHBANIQ ;LTS MITFPEIQ?2NMSIN ?
Q ; >Gvymian mi dzynarodow, dzi ki ktérg studenc z USA i Anglii
przyje d aj do RPA. Ponadb podtrzymyware s kontaky z Malawi.

5. University of Westem Cape Kierownik kliniki Pan Beverly Franks
University of Westen Capejed uniwersyteten historyczne EM T N ; ¢
ccym G c | > Tiz@.Z2kolorow " . Ruchkliniczny rozpocz i tuwlatach
70. z inicjatywy studentow W 1987 — przedmid nauczama kliniczneg
TIMNILIQ ;>STAHILIAIOZG] , za w 198 roku J1Qlcl; H
JC?LQIM@TA D FFHPAERFICHCEC
3 EFCHC=0DB MNO>XRPINMNWHCEKN N @Q>CW
H ka dym roku studiow), 3 prawnikow (attorneys),3 osoly z administra
cji oraz jeden aplikant adwokacki W ramad proceduy kwalifikacyjng
do kliniki odbywa si rozmowa ze studentarmoraz brarajes pod uwag
redniaocen TQc;, MTFLN=?$60GCHCMBESGOHBRI M N ;
N?=DIHE?2PICI ;FCOUJ2ZHC>CG CIRMHEN?>SNIIQMP?JILIQ;
STSDANMAT ;HEIC M ? GHBHCONM S G O B dewa, umiej tno
sporz dzana pism i prowadzem akt Klinik a prowadz 500-6® sprav
tylko z prawa cywilnega
Uniwersyté zapewna pensj dyrektom kliniki, inne fundusz po-
chodz od: Fidelity Fund Fundacj Forda (w latach 1994-98 oraz obec
nie Trustu J&k nam powiedziam narzez Trusu M E c ;?2s; BWcLP=TH
CLI=TH;JILN®=edn ztrudniejszybrzeczjes Q SJ?cH@ | HE&O
F;S8?2QC>CHEWL ; =(8ywanycz ciejw Nc O G ; OH jziHkC
angielsk jako timesheetspbrazuj cych ilo czasi po wi conego nada
n spraw , kweste administracyjneorganizacyje itd.

6. University of Natal, T ; g/tiel kliniki Pan David McQuoid-Masonkie-
rownik kliniki Pan Asha Ramgobn

Klinika T 1 M;NT, cohaw 1973 roku, p6 niej szyblo si rozwin ¢
Cl <? =2lD@jdtin z najlepig¢ zorganizowanyle klinik w kraju. W ramad
propagowama i szerzera idei klinik jeden z pracownikdav University of
Natd zostd Q S M$=IH6 COR H C P 3 LBVCAVI\N | 2ES5M T &yt © Sce-
nie czarn G c | > T,@dzie obecne jes kierownikiem kliniki ma do po-
mocy aplikant adwokackieg oraz zorganizowaw sekretariat = ; c Ipro-
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D?EQRCH;HMDBAYHTR®LOMIM ;* QTG;=HODANRMIWCc¢cJIL ;=
L?ACIHQFH ILTJI>?DGI?Q ;kéntaklyy z Botswan.

Szczegdln form prag kliniczng oraz pomog ludziom ubogim s
tak zware ,Non for profit legd clinics" (inacz¢ ,Communities Develop
ment Programme") Projek ten poleca na tym, e do ubogie® regioru
kraju przyje d aj pracowniy uniwersyteti oraz studencj ktérzy organi
zuj za pomoc wcze nig zdobytydh rodkéw finansowydr > T C; c; foH |
spodarcz, charytatywn lubinn . Gdy dareprzedsi wzi ciesi rozwinie
wowczas przeszkolenprzez nich ludzie przejmuj dary projek i dalg ju
sam go prowadz szkol c i daj c prac nast pnym Tym samyn z wyko-
rzystanien zewn trznych rodkéw finansowyd oraz wiedzy posiadang
przez pracownik@ uniwersytett i studentdv rozwija si >T C;c; G |
spodarcz i poszera wiedz ludzi.

Whnioski z podré vy

Bazuj ¢ na do wiadczeniab progranu klinicznego w RPA TIMSI ; c
T?<P@HH C | M Bl@Wale y wzi pod uwag w perspektywe dalszeg
rozwoju idei Uniwersyteckith Poradm Prawnyt w Polsce

1. W Polse powinma funkcjonowa instytucapodobrado JIcO>HCIQI;@LS
ka skiego Trustu 3 c piw form organizacyjn dla Polsk jes fundacja

2. Inicjatywa utworzena fundacj powinma pochodzi od samyt poradnij
podobnejakw RPA, gdzie Trug T | McN ; ®hy przez Stowarzyszenie

3. Fundaca powinma by w du ej mierze niezale na od poradni Poradnée
nie powinny rozstrzyga o rozdziak rodkow, dlateg e stawa to je
w sytuacj konfliktu interesu Statd powinien gwarantowa niezale -
no organd fundacji ktore rozstrzygaj o finansowani poradni
W RPA Trudg jed instytucj praktycznerzez bior cniezale n od Sto
warzyszeniaa przedstawicied poradn nie decyduj o finansowaniu

4. Fundaca powinma prowadzi M N;<ClOzhjmuj ce si pozyskiwanien
i gromadzenim funduszy W perspektywe powinma ona zatrudnia
osoly zajmuj ce si tym zawodowo

5. Kryteria finansowana powinny zosta skodyfikoware w posta¢ stan
dardav > T C ; cciFpdradni

6. Dodatkowe rodki finansowe mog pochodzi zjednost& samorz du
lokalneg oraz krajowyd i zagranicznyb donatorow

7. Proponug si wprowadzene ewidencj czas pracy, aby méc prze le-
dzi ilo czas po wi canego na poszczegdla spraw i czynnod ad
ministracyjne

8. W przypadki dysponowara wi kszymi rodkami konieczre wydag si
wybranie w drodz konkurai profesjonalng firmy audytorski¢ lub
konsultingowej
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Filip Czernick

A STUDY VISIT TO SOUTH AFRICA

The Polish and SouthAfrican modelsoflaw clinics are similar. Both in Poland and
South Africa The Ford Foundation was one of the key sponsorsof law clinics.
Extensiveexperience oflinical teachersfrom SouthAfrica coupled with original and
effective ways of financing local clinical operations make it worthwhile for Polish
clinics to getfamiliar with their solutions. Thispresentationis concluded withremarks
concerningpossible use ofSouthAfrican modelin clinical practice in Poland.

In Decembe 200l three representativeof Polish legd clinics were invit-
ed to participag in the study visit in the Republt of Sout Africa whese the pro-
gram of clinical educatio has bean developiy successfuyl sine 30 years
The delegatio wes headd by Edwin Rekosh Executive Directa a
Public Intere$ Law Initiative (PILI). PILI ard the clinic a the Universiy of
Natd provided logisticd suppot while the entire journey was macde possibe
thanis to financid backirg from COLPI ard the Ford Foundation Polish mem
bers of the groyp were Filip Czernick of the Universiy of Warsaw |zabeh
Gajewska-Kra nicla of the Universiy of C;cSBVN# "CF GB?DG; 1 @
&;AC?HAHCR?LMCNS
OR,IFBE?GMIANB>?F? ABIBRG?? NMEHBN?IJL?M?MN;NCP ?
| @ ;LOMIOHCPSHOMEGK HMCIHNMIOIB" " IOH>; NCGIIMMI=B;NCI
l@FQ =FOWHCMMI=8{RCHCP S (MAN G % HMNENONQGIH
; @IOHHMNMN; <FCMBMMI=B;NC[ YOLOMHN;HCHMNLNONCI
G; H; AAJID <KaCOMEEIF ? A, MM CMBUNBE H>CIA?A C |;L>
ORG;BAIFIIBNLQ@MN A;KQCNdMM WCRB?LTCAH=?LH
CAINB>?P?F | NG@&H C AN=B M&P/ 1OBl @ L G- NBJ; L W¥I3 PE
1J?13R CNIRIRD, > CH @M EOCEEMBG<D?=NM
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Filip Czernicki

lic moneg for representig the indigert in court The clinical schene hes bea in
operatimn sin@ the mid-1970's yet it was only in the late 19905 that it was
orderal ard given an organizationbstructure

All Sout African clinics operag¢ a universiy law faculties yet for the
mog pat they hawe been organizel by practicirg lawyess ard na academicslike
in Poland In Souh Africapractitiones are key participans of the clinical schene
ard run clinics. Those with sufficiert experiene are treate like professorsye it
was na until 20QL tha the first clinica activig was appointel universiy professor

Associatim  of University Lega Aid Institutions (AULAI) (the
"Association’) is the formd representatio of all clinics ard cane into beirg in
199 a the initiative of the Association of Law Teacherslts membes mee a
conference organizel twice a year The conferene of Juy 199 seé ou to lie
down standard for clinical operatiols ard familiarizing clinical staf with the
principles governirg the Trust The conferene of Septembie 199 was addressa
mainly to those Clinicswhich mug improwe its operatiors ard are relatively inex
periencd in clinical work ard focusel on sud issue as fundraising applicatio
writing ard reporting The conferenceof 20 ard 200l were devotel to clinica
teaching methodoloy ard prepariy manuas ard the participans included
expers in tean managemenard leadership

As its top achievemeinthe Associatimm name makirg contacs ard for-
malizing the relatiors betwea clinics. Currenty the Associatia organizetrain-
ings conferenceswvorkshopsmeeting etc The Associatiors initiatives may be
financed by the Trug if a formd application for a grart has been filed. The
Association has an open formulg welcomirg ary clinic organizel within a uni-
versily law faculty ard providing legd counselig for the indigent It has estab
lished ard adopte the principles of due diligence standard which are promot
ed acrosclinics.

Associatian of University Legd Aid Institutions Trust (the "Trust’) —
alegd form resemblig the Polish foundatian yet with a mud simple structure
The Trusts only body is the Board of Trustes comprisirg twelve personsinclud-
ing representativeof Justi@ Ministry, courts professionborganizatios ard two
persoms from the Association The Boards meeting are held four times ayear

The man advantag of the Trust which wes establishd in 1998 is the
appropria¢ handlirg of the moneg entruste to it as well as effective fund admin
istration ard managementAll this brings resuls in a perfe¢ environmen
enjoyal by foundes ard donors The Trusts sok responsibiliy is to male deck
siors on donatia distribution on the bass of applicatiors filed by clinics.

Over the years the role of the Progran Boad within the Trug varied
First it wes body comprisirg authorities in law dealirg with the assessmerof
grart applicationsThen the membes were movel to the Boad of Trustes ard
as of 200l the two bodies have had joint sittings Thus a the preseh momen it
is difficult to differentiae betwea the Trusts two bodies as both in the scop of
duties ard activities thee is an overlap

In Souh Africathere are 20 clinics (ard 21 law faculties) 15 of which are
sponsord by the Trust The averag grart offered by the Trud is currenty 18 000
USD. Right now, two clinics, Natd ard Wits, do na enjoy grans form the Trug
as are financal independentlywhile the Universily of Souh Africa in Pretora
fails to mee the applicabé standard se by the Trust
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Trug has no supportiy structure Thus far, technicd suppot has been
provided by ore of the stronges ard oldeg clinics basel a the Universiy of
Natd (Durban) Asha Ramgobn is both the heal of the Trusts "secretaridt ard
of the clinic, yet S0 as nat to abug its pog she does na receive remuneratia for
her work from the Trust Additionally, the Trug offers half-time employmenhto
one persm responsil®@ for administratio ard anothe managig the accours on
adaily basis There is tak of settirg up a formd secretaribof the Trust

The Trug ses the rules — standard which hawe to be observd by all the
clinics applyirg for financid backing The membes of the Associatim sitting on
the Trug are excludel from makirg decisiors on awardirg grans to clinics. If
a clinic fails to mee the standardsit will na be offered financid assistanceyet
a the sane time the Trug will hep it mee them e.g by providing trainingin
reporting training materias ard substantie assistancelTo male sue its work is
dore well, the Trug perforns internd contrd a leas on® a year
Representativeefrom the Boad al pay ad hoc visits.

It has been mack a rule tha the Trug award only annué grans divided
into twelve monthy tranche ard ead singe paymen is macde following the
reception of a monthly report Sud a repot will include a presentatin of the
cossk incurred agains the projectel budge as well as the time devotel to evey
activity (eadh membe of clinica staf is obliged to fill out time-sheets)Next,
half-yeary repors are drafted ard then annué repors including financid detaik
supporté with bills ard invoices which are enclosed

Trug membes work as volunteersonly the coss of busines trips are reim-
bursed The Trug doesna cove all clinical expenseard clinics se& additiond spon
sorirg on ther own Sorre of them have neve applial for financid aid from the Trust

The Trug wes establishd as a respons to a policy chang concerniig
financirg law clinics by the Ford Foundationlnitially, the Foundatio sponsore
single clinics which addressgit directly with agran application After 1995 the
Foundatio decidel to discontine financirg singk clinics ard the establishmen
of a trug was suggesta as the Foundation would awad it with a large institu-
tiond grant Consequentlythe Associatia of clinicsse up the Trust which could
hande donatiors for the benefi of aclinical scheme

Trug has the following financid resourcesfrom The Ford Foundatio —
Sl million ard from the Internationh Commissia of Juriss (ICJ) the Swedis
sectian — $60 000 It is projecta tha the® sunswill prove sufficiert up to 2004
or 2005 thus a neel arises to sed furthe sponsorshipThe Ford Foundatiom has
offerad the Trug the entire sum in ore trancte ard does na requie from it to
prepae substantie repors or financid clearancewhile 1CJ offers its donatiom
ove three years with subsequértranche beirg awardel following the receptio
of a periodicd clearancelt is al® ICJ's requirementha its resource be usel
for co-operatio with paralegad (non-lawyes providing legd aid).

The following shows the source of financirg the schene of Souh African
universi law clinics (no privat donos o far):

1 Trug - man grans

2. Fidelity Furd - remuneratia for the head of the clinics or othe expens
es if the head pai by the universiy

3. Universities - premisesequipmen ard electricity, telephoe ard heat

ing bills

17
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4. Legd Aid Boad - throudh "Cooperatie Agreement$ coverirg remunera
tion for attorney ard candidag¢ attorneyp
5,UNHCR -a proje¢ on refuges at the clinic aff the: Whikersity of
Cape Town
It shoutl be noted tha universiy law clinics hawe been mace pat of the
legd orde of Souh Africa. The rights ard operatios of Souh African clinics are
regulatel by Attorney Act. In 1991 an amendmein(p. 1 Act No 1@ of 199) was
introducel to Nationd Attorney Act No 53 of 1979 which provides for the defi-
nition of alaw clinic: " alaw clinic meansa) a cente for the practicd legd edu
cation of studen in the faculty of law a a universiy in the Republic or b) a law
cente controlled by or which is, a non — profit makirg organizatior. Also, law
of some localities — Cape Town Regulation — contairs a provision tha evey
lawyer is obligedto work forty pro boro houss annually

Fidelity Fund is a specia fund controlled by lawyes from the Law Society
assis clinics assumig that well-educatd studerg will male bette lawyers The clin-
ics are alo helpal by large lawyerirg companis which are na afrad of competition
ard fighting for the client ye this soure has na been mud utilized thus far.

According to Ms Alice L. Brown, a depuy representat® of the Ford
Foundation in South Africa, the co-operatio betwea the Foundatio ard Souh
African clinica movemeh bega in the eary 1990's In 192 the Foundatio
financed an exchang progran for clinical teaches from Souh Africa ard the
USA, ard lata helpa run locd programs In the periad of 1993-19¢ the
Association was establishedbringing togethe representativeof law clinics.

In the yeas of 1995-198 the Ford Foundatio provided sponsorsiu eight
of the 21 Souh African, & the sane time suggestig tha single clinics will na be
sponsord ary more In the periad of 1995-199 individud grans for clinics were
awardel to: Wits, Westen Cape Natd ard smalle clinics a the universities of
Zululand Nord, Durban Westville Transke ard Fort Hare

In 1998 & the suggestin of the Ford Foundation the Associatio
launchel the Trust which was offerad a large institutiond grart from the
Foundation

The clinics operatimg & large universities sud as Wits or Natal manag
to win financid backirg from various source themselve as well as receie finan
cia assistane from ther universities Thanks to this, the clinics do na use the
financid aid offered by the Trust Othea universities in particula thos which
educatd blad studers during Aparthed times hawe grawe financid problens
ard are na involved enoudp in the clinical program o the clinics operatimg a
the® universitiss urgenty neea financid assistare from the Trust

Mohammel Navsa the Presiden of the Legal Aid Board ard ajudge of
the Suprene Cout of Apped of Souh Africa wes the next persm me for talks
Judee Navsa presentd the institution he heads an organization responsite for
providing appointe legd aid in pené casesThis nationwice structue initially
experiencd maja problems in particula with financing Currenty it operats
smoothly is well organizel ard has sufficiert financid means

The Legd Aid Boad provides representatio a trial (appointel legd
aid) for the indigert who canna afford legd aid of choice The Board establishe
Justie@ Centerswhich provide legd counseling run a computerizd databas on



A Siudy Visit to South Africa

legd aid ard ensue representatioat trial. Single NGO's ard law clinics can file
applicatiors for financid assistanewith the Legd Aid Boamd as provided for in
Cooperatie AgreementsThen they receiwe stae funds for legd aid for the indi-
gent For this purpog a speci& fund — a strategt litigation fund — has been se
up. The only requiremenis tha the mone awarde by the Legd Aid Boad be
usa for pena cases

Thedelegation representatives
visited six Sout African law clinics:

1 Witwatersran d University (Wits), clinic headd by: Ms Phillipa Kruger

Wits is alarge university wealthy ard historically only for white students
The clinic & Wits has bea in operatia for 20 yeas nov ard has neve applied
for financid assistane from the Trust Clinical teachig has been incorporate
into the curriculum of the graduag yea as a mandatoy subject In 2001, 160 stu
dens participatel in clinical classes

The clinic comprise six sections including thoe on laba law, refuge
law, pend law ard civil law, with 22 studers pea ead section In 2001, the clinic
ran approximatgl 1,00 cases Throudh the presene of the subjet in the cur
riculum, candidag attorney are involved in the clinica operationsThey ar in
charge of more complicatel case ard represenclients in court to which stu
dens are na authorized

2. University of Pretoria, clinic headd by. Mr. Frars Haug ard Mr. Niels du
Plesss
The clinic operatim a the University of Pretora was establishd in 1979
Apart from its headquartara the universiy it has a brant in arurd area with
indigert population It is financel by the Trust universiy ard othe minar
donors 45 studerg (thee are arourd 400 studerd pa ead yea) work a the
clinic ard 80 studers hawe expresse an interes in participatirg this year

3. Stellenbosc h University , clinic headd by: Mr. Kruger Van Der Walt

Stellenbosk Universiy has historically been African ard its languags of
instructiors are African ard English Its law clinic offers approximatet 3,00
counselig services ayeatr including circa 1,6M by telephore ard shot consulta
tions ard arourd 1,4® casse calling for more profourd analyss (including
approximatet 48 divorce cass ard laba law problems) The clinic rums
exchang prograns ard joint workshos with universities in Botswana

The clinica staf includes the head two attorneysore candidag¢ attorne
ard 32 studers of the graduag yea (ore yea comprise arourd 15 students
divided into four groups Clinical teachimy is popula ard virtually ead studemis
willin g to work & the clinic. In the qualification procedue the averag grade are
important ye less than grade in civil proceedings

The teachimg proces is divided into three stages 1 — practicé learnirg
(drafting letters simple cases)2 — more complicatel cass (e.g divorces) 3 —
mog complicatel cases A studet will sper arourd three hours weekly a the
clinic (two houss of classse ard an hou of meeting with clients)

12
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Studens receiwe twelve credt points (an eight of the clearane figure for
a given yea) for the cour®e ard the classs are na obligatory Clinical work
equas 20 houss of the requirel pro boro work. The following are considerd
while makirg final assessmergkills a documerg ard files, appropria¢ problan
solving legd knowledg ard consultation skills.

A quarte of the coss of the clinic's operatios is financel by the Trug
(e.g two salaris — of the attorngy ard candidag attorney) the othe coss beirg
covera by the Legd Aid Boad (providing aid only in pena& cases)the universi
ty (provides the clinica premise free of charg ard coves a haf of the clinic's
running cost3 ard Fidelity Fund (coves the othea cost ard subsidis the clinic
heads remuneration)The clinic chargp is 20 rands (circa 8 PLN) pe stanp +
sherif tax (als vely little).

4. University of Cape Town, clinic headd by Mr. Leonar@d Coose

The clinic operatimg a the University of Cape Town (historically only for
white studentscane into beirg a the initiative of studers in the early 1970's 45
studens (there are 1@ studers per eat yeal) work a the clinic, thisyea all the
applicans hawe bean acceptedCurrenty they ded only with civil cases

Studens work mostly outsice the universit clinic, go ou to reat the pec
ple, holding meeting a schoolsin churchesetc Altogether counselig servics
are provided in seva locations

The clinic runs three main programs
a) Children Advocag Proje¢ — run by attorney ard candidag attorneyscon

sist in representig children in court,

b) Refuge Projed¢ — run by studens in co-operatio with UNH C R, deat with
refugee rights ard )

c) Satellie ard Backip Legd Proje¢ — sponsord by the Legd Aid Board run
exclusivey by attorneg ard candidag attorneysdeas with generalegd coun
seling

The clinic is na alegd person o ary grans ard donatiors are awardel
for the beneft of the university It receive financid backirg from the Legd Aid
Board UNHCR, the Trug ard the University (premiss ard equipment)

The clinic runsjoint workshops with the University of Westen Cape and
as a membe of the Association takes pat in meeting ard conference orga
nized by the Association The universit rurs internationd exchang programs
thanks to which studersg from the USA ard Englard conme to Souh Africa.
Additionally, contacs with Malawi are maintained

5 University of Western Cape, clinic headd by: Ms Bevery Franks

The University of Westen Cape has historically been an universiy for col-
ored studentsClinical movemehbega in the 19705 a the studentsinitiative.
In 1987 the subjet of clinica teachimy was introducel to the curriculum ard in
198 the first official heal of the clinic was appointed

The clinica staf includes arourd 35 studers of the graduag yea (theie
are 19 pea ead year) three attorneysthree administration officials ard a can
didak attorney As patt of the clinical qualification procedue studens are inter
viewed ard the averag grade are consideredin particula thos of administra
tive proceeding ard civil proceedingsAt the final assessmeérard subjet
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clearane (three credity a written tes is conductd ard mod court documenh
drafting ard filing skills are assessedrhe clinic runs 500-6@ cass in civil law
alone

The university provides for the clinic heads remunerationothe funds
come from: Fidelity Fund the Ford Foundatia (1994-98 ard currenty the Trust
We hawe bea told tha althoudn half-yeary ard yearl report are drafted for the
Trust yet ore of the mog difficult things is the fill-out of time shees reflectirg
the amoun of time devotel to a given issue administratie ard organizationka
mattersetc

6. Universily of Natal clinic foundal by: Mr. David McQuoid-Mason clinic
headd by: Ms Asha Ramgobi

Establishd in 1973 the clinic enjoyel rapid growt in the following yeas
and todgy is ore of the best-organize clinics in the country To promot ard
spreal the idea of the clinic one employe of the Universily of Natd has been
sert to Zulu Universily (historically black) wheee they are the clinic heal assist
ed by a candidag¢ attorneg ard a secretarigtthe entire projed is financel by the
Trust Additionally, emphagsiis pu on regiona co-operatio within Souh Africa
ard contacs with Botswana

Non for profit legd clinics (al called Communities DevelopmenhProgram
are a unigue form of clinical work ard aid offered to the indigent The projed is as
follows: universiy staf ard studens travd to an impoverishd area of the countyy
ard organiz businesscharity or othe activities usirg the funds procurel before
hand One agiven undertakig has developedpeope trainal by them overtale it
ard then run it on themselvestraining ard giving employmento others Thus uti-
lizing extern& funds ard knowledg of universiy staf ard studens busines activi-
ties are fosterel ard generdknowledge of the locd peopé developed

Conclusiors

The experience of the Souh African clinical schene haw led us to sug
ges the following points which shoutl be taken into consideratia in view of fur-
the developmenof universit law clinics in Poland
1. In Polard there shoutl be an organization establishé like the Souh African
Trust The appropriag legd form for it would be in Polard a foundation

2. The initiative concernilg the establishmenof sud a foundation shoud lie
with the clinics, as wes the ca® in Souh Africawhele the Trud was se& up by
the Association

3. The foundatian shoudl be largely independenof the clinics. Clinics ough na
to male decisiors on distribution of funds becaus of a conflict of interest The
founding charte shoud provide for the independereof the foundatiors bod
ies decidirg abou how the clinic is financed In Souh Africa, the Trug is an
institution practicaly independenof the Associatim ard clinica representa
tives do na hawe a sg in mattes of financing

4. The foundation shoull run an office, on a permanenbasis which would pro-
cure ard accumulat funds The bes$ long-tem solutia is to hawe profession
alsthere
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5. The financirg criteria shoutl be codified as the standard of the clinic's opera
tions

6. Additiond funding might cormre from units of locd governmenard locd or
internationaldonors

7. The introduction of time registe is recommendedto trae the amoun of time
neede for variouls mattes ard administratie activities

8. In ca® of managig bigge amouns of funds it seens a necessjt to select fol-
lowing a competitive bid, a professionbaudita or consultancy
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Magdalera Cholewa-Klime

KLIENT PORADNI JAKO STRONA
POST POWANI A W SPRAWACH Z ZAKRESU
UBEZPIECZE ! B & %

Wst p

c jako studentla w programe Uniwersytecki¢ Porad
ni Prawng Uniwersytet o w roku 1999/200 oraz > T C ;cc; D
e w Poradm jako asystente w Sekcj Prawa Pray w roku
2000/2001 T;I<M?LQI@;c; G sprav w zakrese >TC;c HH C
MD7?EEHSN MILSQ T; ElO2bkzpiecze MJIc?=TH®+E>»
N; ECMAQIHT ?SDTRRIG IDP=?PINCT =T SAB;AKHERA [>T ;
DM JQzwi zany z ich zakresen podmiotowyn oraz nowe akty prawre
i nowelizacje jakie J1D; @€ cw r6d przepisdv z tegp zakrest w cigu
ostatnid lat.
Osoly zwracaj ce si o0 pomca Poradm s t grup M J I c ?,=T6H
r cechug najwi ksza nieporadno i brak skuteczngmo liwo ci obrory
swych praw, cz sto z powods braku rodkoéw finansowyd na profesjonal
n poma prawn . Z takim stanen rzecz many do czyniene w zwi zku
z faktem i powdd w sprawe z zakresi ubezpiecze M J | c ? =BIDHNA=
I A®sob, w stosunki do ktdrg zici d si jedno z ryzyk ubezpieczenio
wych, w szczegdlno € choroba staro lub wypadé przy pracy W znacz
ng liczbie przypadkdv cho by w podstawowyn zakrese brak im informa
cji co do JLTS MayOhAith Duprawnie oraz co do zasa rz dz cych
post powanien w sprawab z zakresi ubezpiecze MJIc?=THS=B
+ M ISzwracaj ce si o pomac Poradm w tych sprawab w wi kszo-
ci przypadkdv NL; & ;dL ;>CHt ? N ;2pGst powania kiedy to Za-
E c;Ubezpiecze /J1c?=BHOLIKHBHDTA>IJIQCERQ@HC?EI
rzystn z punktu widzena naszyt klientéw decyzj, w szczegélno €
odmawiaj ¢ prawa przyznana wiadczeni lub pozbawiaj a te osoly
dotychcza pobieraneg wiadczenia cz sto stanowi ce@ ich jedyre ro-
>CONLTSG;HC;
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W obecnyt realiad polskig gospodarkikiedy k bezrobe
cia zmierza w kierunku i 20%, osoly takie w razie pozbawiena
prawa do maj znikome szans na znaleziené jakiegokolwie
zatrudnieniaco zwi zane jed rownie z ich TcS 8 | ARM N GHT?> L |
QC6>LOBMNREddEt powane administracyje przed organam ren
towymi cechug¢ szer@ narusze, a szczego6lné w odniesieni do os6h
ktdre nie s reprezentowam przez profesjonalistow Tutg znajdug si
pole >TC,;c//HEEGD;Q,L;=8& N;Wx*H CMH ; =2MD ES(?M G |
SSQMEONG=>THBI|I>DPMALTMQIBEEFC QR MW=T? AWFHI
ci wiadcz ¢ poma w sporz dzanu projektov 1> Q | cad decyzj orga
noéw rentowych (a wi ¢ pozwéw) oraz innych pism procesowyh
w sprawab z zakresi ubezpiecze MJ I c? =THSIEBSAINIQBQ;HS-=
IJCHBM F =T ? AWyja hi@ich statis prawry oraz pouczaco do rod-
kéw, ktore naley podj

Nie bez znaczema jed réwnie swoisa poma psychologicza
udzielara klientom przez studentdév Sekcj Prawa Pracy Cz sto wygrama
sprava przywra@ klientom, ludziom naogd dotkni tym przez los, wiar
w sprawiedliwo prawa i ludzk bezinteresowno. Jalo JL T SSHmog
poda spraw, ktér JLIQ ;> OdEMNO?HNE HENW?
sporz dzenu 1>Qlc; HXC?=8TIDAOH ? H N | Qs?dAdas dzic wiad-
czenk rentowe na rzez naszeg klienta, dla ktéreg to orzeczerg ozna
=TI &MT ;HHwyj cie z bezdomno ¢ i powrét do ,normalnegd ycia.

2. Charakterystyk a post powani aw sprawac h
z zakresu ubezpiecze CA@V641°?°14

Post powanew sprawab z zakresi ubezpiecze M J | ¢ ? =BDM\B! =
post powanien odr bnym uregulowanyn w dziale Il N S Q@D%0O M I$; Q
T>HC L'l >?Kpost powanacywilneg (Dz. U. Nr 43, poz
2% ze zm.), «znie z przepisam dotycz cymi post powania w sprawab
z zakres prawa pracy

Zasadniczyn celem tg regulacjjes Oc; NQO;<d-PJC?OTIH?G
> =BI1>72H®ERdem swyc roszcze, zapewniend w toku post po-
wania przed s dem zwi kszong ochrory praw ubezpieczonegoraz od-
formalizowane post powanaw stopnu umo liwiaj cy m sprawre i szyb
kie zako czenie spraw prawomocnyn orzeczenien bez szkod/ dla
realizacj prav procesowyh stron oraz wy wietlenie rzeczywisteg staru
faktycznega

Post powane to cechug szerg odr bno ci w stosunki do przepk
sow ogolnyd k.p.c o procesie W niniejszym artykule brek jes miejs@a na

I Kodeks a . . O. Il. pod red. K. Piaseckiego CH Beck,
W-wa200Q s 100
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MT=T?RAWECWQR CQAMTSB NEC= i wystpujcychw omawia
nym post powaniy N S NEOJL?T S Bpgozwol sobe wskaza tylko mo-
im zdanien najistotniejsze
Do odr bno ci takich naley mi dzy innymi fakt, i ubezpieczony
podobne jak pracownk dochodz ¢/ roszcze z zakres prawa pracy, nie
ma obowi zku uiszczand | J dNs dowych, za wydatk zwi zane z czynne
ciami podejmowanymw toku post powana w sprawab z zakresi ubez
piecze M J1c ? =BIUH I3 EME ;4Pa stwa (art 463 § 1 i 3 k.p.c). Bior ¢
pod uwag przecitny stats materially osé wnosz cych odwolalnie od
decyzj organd@v rentowyd przeps ten cz sto w ogéle otwiera drog do
s dowego dochodzera roszcze przez JL T S Mtilon post powania
,2CHIG I =Gl OETT?JC?I=QIHIA? Me by rownie*
przedstawicié zwi zku zawodoweg lub inspekto pracy, a tak e przed
stawicid organizadj zrzeszajc¢ emeryt@ i rencistdv (art 465 k.p.c).
Nie jed to jedyra forma O > TQ@ILcA ; H @M, & IDc ? =BT(HNBS-post po-
waniu — zgodne z art 462 k.p.c oraz przepisam ogdélnymi, w szczegdd
no ci art 61-63 k.p.c moliwe s réwnie inne formy O>TC;cO
1<?TJCS=>TCEry ;i adwokad lub rady prawne® mo e
TAclIMsthe do JLINIENI=ZQIc?HE >?=ETDAOHL?HNIQ?AI
; tak e tre  innych rodkéw 1>Qlc; QBTEEMILI=?MIQEEBI
JL;,@EOTOJI?cHBIKM ;LN E J 3MT?REGnhod dys
pozytywre ubezpieczonegotakie jak cofni cie pozwu sprzeciw lub
rodka | >Qlc; Q¥ETI?TAT L T ? =187 HUG ograniczeré roszczem s d
uzrma za niedopuszczalnegdyly czynno ta H; L O MM ¢ OSVCTHHWILL?,
SIQHO®O<?TIC?ETILN?AE J =3 post powanu z zakres
ubezpiecze M J | c ? =BloHoSviEzuje generaly zaka zawierana ugody
ktore w tym post powanu s niedopuszczakm (art 477" k.p.c).
Odrzucene 1>Qlc; HXC>?=ETIDAOH. ? HN IQH®Zmo e na
st pi z powodu niedopuszczalnoic drog s dowej, gdy do rozpoznam
sprawy Q cciwy jed inny organ W takim przypadki s d przekae spra
w do rozpoznama innemu organowj a wniesiené do s du nast pnie
przekazaneg do rozpoznam innenu organow QS QIZ2QDPDERM EONEC
D; Z2CGMNwQ e z wytoczenien powodztwa (art 464 8§ 1 i 2 k.p.c). Po
nadb w wypadky gdy wniesiore pisno wykazug brak formalne s d we-
zwie do ich usuni cia tylko w wypadky gdy brak te nie dadz si usun
w toku post powanga wyja niaj cego (art 467 § 3). Natomias je li w to-
ku post powanha w sprawab z zakresi ubezpiecze M J | c ? =BloKaSe=
si , ew materiak wyst puj istotre braki w materiale a przeprowadze
niejegp O TOJ? ¢ H6E3HCczone ze znacznym trudno ciami prze
wodnicz cy lub wyznaczoy przez niegp s dzia mo e zwrdci organow
rentowenu akta sprawy w celu O TOJ?¢HGCRIROCMJILSQ; LN Z
E J =

JEINI=BRITHD@ IDDRIFMO F K >
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Wszelkie przedstawion j udogodnierd zmierzaj w Kkie-
runku zapewnierajak H ; D J ? ¢ HDC="BOL8MIc?; <M N ?pbs€Cpowa
nia, ktor jed ubezpieczonyinna osola ktorg prav i obowi zkéw doty-
czy zaskar o decyzja jak réwnie zainteresoway (o definicji strory
w post powanu b dzie mowa poni ej). Postulay te jednak e z przyczyn
obiektywnyd nie zawsz znajduj odzwierciedlengé w rzeczywisto ¢ —
uwagn ta dotycz w szczegdélno € postulat szybko d post powania kto-
re w chwili obecng¢ w zwi zku ze znacznyn przeci eniem s déw ubez
piecze M JIlc ? =BkiHyBie si latami

3. Definicj a spraw y z zakresu ubezpiecze
CA@V649?7I14

INIMIQHESMIICEND Z E J HTMJILSQT;EIO?M
ubezpiecze M J | ¢ ? =BL HTSG§&} Gprawy w ktdrychwniesioro odwo-
c;RAC>?=ETDA ;® W? HN | Qddty®& cych
1) ubezpiecze MJ 1 ¢c ? BOBISZ=T J C?=IBPAKEH H? Al
?G?LICNDHN
wiadcze z fundusaz alimentacyjnegp

4) innych wiadcze nale cych do Qcciwoci 6 ; E cQUbezpiecze
/J1c?=THS=8B
odszkodowa JL T S Macy®OhAVD dzie wypadkdv i chord pozostaj-
cych w zwizku ze M bO wojskow albo M &®O w Milicji Obywatel-
skiej: lub / ¢ Bi eWi ziennej.

Zgodnie z art 476 8§ 3 k.p.c, przez sprawy z zakresl ubezpiecze
MJ1lc?=BTH 3 6?GiCtak e sprawy wszcz te wskutk nie wydania
przez organ rentowy decyzj we Q cciwym terminie a tak e sprawy
w ktérych wniesiom I>QIc?HCILT?=TQHE? QW > TR G Alc
MJIQJLT?EJHMCNIOHC ?J ? c H | Mibtaz €pridwy o roszczem
ze stosunkdv prawnydqmidzy = Tc | HE N® ; LBENGBGHSODM®ATL S N ; F
HPB NSCOH>CMICEILA;H;GC

6;EMRAAIQLITJI;NLSBRpdS powanu w sprawab zakre
suubezpiecze MJ 1l c? -BDINB,3GHC?TOMEFLTERICd nato
miag nale acS > NDE ; N ? BMUI@Qmi dzy innymi sprawy o ustalené
wykonywang prag/ przymusowe na rzexz Il Rzesy dla uzyskana przez
zainteresowanegprawa do wiadczeniapieni negoz Urz du do Sprav
Kombatantdv i Os& Represjonowanyt oraz odszkodoward z teg
NSAOCc.?JO<F'CE?LPFKC? GCRE JIMN ; HIRQSduH C
Najwy szeg z dnia 17.01.2001 Il UZ 140/0Q opubl. OSNAP — wkI.
2001/12/13) Nie nale do sprav z zakresiubezpiecze MJ 1 c ? =BINHE =
e sprawy o wydane za wiadczenaw przedmiocé | J c ; =;?NHEECEH ?

-=@>@DGD>ED
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O<?TJC?2=MPHC?=THE JIMN ; HI®E&A&H Najwy szegp z dnia
5.01.198 &, Il UK N 470/97 OSNAPiUS 1998 Nr 22 poz 670)

Sprawa z zakresi ubezpiecze MJIc? =BTEQM ;I 6?MJ?cHC;
kumulatywne dwa wymagania a mianowice mus zosta zainicjowara
I1>Qlc;GHIC2?=8MMDAOH ?HNIQRAG Obejmowa decyzg
dotycz ce przedmiou okre loneg wyczerpuj co w paragrafé 2 punk
15 oraz w paragrafe 3 art 476 < * '

,LT?>KCEEQPH>; Q;BIS-TPLASH ?HN IBNMW L>F ?
gaj |1>Qlc;tkeedaj ustaw i przepiy szczegélne 0OSN@® JRTSEc;
>0mo na w tym miejsar wymieni :

- co do ubezpiecze MJIc? BTHGMN TP HC padziernika 1998 r.
0 systemé ubezpiecze MJIc?=BTHSA *L JIT TG
3 > T;MQCLEIWT CH pid griacyjnych i wychowawczyb — ustava
z dnia 1 grudnia 19% r. o T; M CR EIl;=T C H pi& griaicyjnych i wy-
chowawczyt (jedn tekg Dz. U. Z 1998 r. Nr 102 poz 651 ze zm.),

- co do ubezpieczerd choroboweg — ustawa z dnia 25 czerw@ 199 r.
0 wiadczeniad pieni nych z ubezpieczerdm MJIlc? dTHL?Z2RGBI
L 1 8 Onacierzy stwa (DZ. U. Nr 60, poz 636)

- co do ubezpieczerda wypadkowe@® — ustaw z dnia 12 czerw@a 1975 r.
0 wiadczeniahh z NSQ QS8 J; QEMTILSC=BIL W, QI>I@BS=

N?NDM >H 1 T . L JIT TG
3 > ?2 G ?LISCN®DH ustaw z dnia 17 grudnia 1998 r. o emeryturab
lrentath z Fundusm Ubezpiecze /J1c?=THS=B

67:?724@ B8RB6?D @@ 68
E36JA:64J@ ?68

?=STD3 ENWQRC?MICGI@ | c? MO ; Iherz tek spravy
z zakresl ubezpiecze M J | c ? BTGHGE®bsta wydam przez o organ
rentowy. W rozumienu kodekss post powana cywilnegq przez organ ta-
ki rozumiesi :
1) I>>TE6¢ E cQUbezpiecze /J1c?=BHSEOL?MN6;AL;HC=T
HSBN?2A4;Ec; >0
EIF?RPD@ >HCMNREHCT;=SDH?
QIDMEIQASH G?LSNLHFHLASH G?LSMN;FM QLMNIW ;
wewn trznych i sprawiedliwo ci atak e inne orgary wojskowe i orga
ny resort@ sprav wewn trznych i sprawiedliwo d
Q cciwe do wydawana wy ej wymienionyd decyzji
a tak e Prezea Kasy Rolnicze@ Ubezpieczerd /J1c?=TH;2N Z
E J =

, J drzejewska z do Kodeksu a

PW 2000s 838
* Op. cit. s 839
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Ubezpieczonyn w rozumienu przepisdv ustavy jes osola ubiega
jcasi o
a) wiadczene z ubezpiecze MJ1c? =BTHGBI=0<?TIJCP?+T2HCHH?

A ; FI<I emerytur lub rent, '
b) ustalené istnieniab d nieistniena obowi zku ubezpieczenigego za

kresu lubwymiaru M EcCPNE2ZAI SN O c O
= wiadczenizfundusa alimentacyjneg lub o inne wiadczenaw spra

wach nale cych do Qcciwoci 6 ; E cQUbezpiecze /J1c?=THS=B
> I>MTEI>PQ LHG McevAa@idbwvypadlu lub choroly pozostaj-

cd w zwi zku z2 M dO wojskow lub M &Ow Milicji Obywatelskiej**

(art 476 § 5 pkt. 2 k.p.c)

Nale y przy tym podkre li , i w prawie materialnyn brak jes ge
neralnej J? chb? @ CEB €2DJ C ? =7a WP & Icytowara definicja
M@ILGGOCcTOMMN QcScenie na u ytek post powana w sprawab
z zakres ubezpiecze MJIc?=THS=8B

IN;MO<?TJC?I=mdld izyska tak e T;ExJL;=8ENSWL
Q>LI2T>Q I c; HC? M N?@ddyZp DBrgaru rentowe@ ustalaj ¢ wy-
miar MECCP R SQO€?TIC?MIUAKBCATHNPEO =BQ [t T>HC

. %0l § 1JO<+#F/* ,C/1 H JIT
1<?TJC?GD MHkSe osoba na ktér po mierci ubezpieczone
go— zmogy przepisi szczegblneg— JLTANDI; > O<?TJIC?MIPHC
c ? =T H&dhdk e naley zaznaczy, i generaln zasad jest e spadkobier
cy ubezpieczonegnie wst puj wjego prawa ktdre jako prawa osobiste nie
wchodz do spadki an nie mog by przenoszoepodinnym NS NOc?G

*@QDMANM; NIGND;#M? TJC ? =D IlIHSt& kategora osd nie
TIMNQ &G C ?,HXC LW JENE J EM;<O<?TJC?GO;H
G;BO<?TICP2?FPFRHEINHIAH ;I>NAI?HCLN OMI$; Q
T>HC LIJIQMT?GBHSTICOFFRHEINHSIG
*L JIT TG QMJL;Bwszcztych 1>Qlc;HIC2>?=8TD
E;®= B IlLSMBINMIOMzepiy kodeks1 post powana cywilneg o po-
st powaniu odr bnym w sprawab z zakres ubezpiecze M J | ¢ ? =BINHSS—=
BQT;EL”NWMACUHM]>Qlc;HC,;

6 7:7? 24C D Bl @03t powani aw sprawac h
z zakresu ubezpiecze CA@V64I7°14

i LIT=C?BJQI<FTIGLWOHENLSHBEF®AEGE,ENS=TH
M N ; ICEQ ?M>\N?@ CM R & DHpost powaniu w sprawab z zakres

* Patrz przypis 3.
" Patrz przypis 4.
‘Op. cit.
" Op. cit.
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ubezpiecze MJIlc?=TH@sz&ego6lno ¢ strory wnoszcg |>Qlc?HC

1> >?2=ETIDAOH. ?H NI QDE k stron pozwan w ka dym przypad

ku b dzie organ rentowy.

Zgodnie z brzmienien przepis art 477 8 1 k.p.c, stronam s
bowiem ubezpieczonyinna osoba ktére prav i obowi zkéw dotycz za
skar ona decyzja organ rentowy oraz zainteresowany

Kodeks post powania cywilnegqg jak ju omoéwioro powy ej, za
wiera w art 476 § 5 pkt. 2 definicj ubezpieczoneg na potrzely post po-
wania w sprawab z zakresl ubezpiecze M JIlc ? = TIHt8resBj c kwe-
sti pozostag natomias zdefiniowane pojcia ,osoby, ktorej praw
i obowi zkéw dotyczyzaskar onadecyzja". B dzie ni przed wszystkim
osoba w stosunki do ktéreg decyzp Q S Q|2 keBpo redné skutk praw
ne”’. W stosunk do takig osoly organ rentowy wydaje decyzj, >T C ;cc; D
bez jej wniosku ,L TS E@ ;N ;’BBOMS NCb;d& Dmi dzy innymi:

- decyzp wydam w sprawe o ustalené istnieni ubezpieczer i obo
wi zku uiszczana MECEFTN2ANSNOCcO
>? =8 @dycz ca wymiau MEc;>?E
> ? = Sdobycz ca ustalena prawa do reny rodzinng po T G ; LGc?SG ?
L SZ=Crencicie, ktory JI1<C@Ll>;BIRI>TCHHS
>?=STDIIQMNLTCC@GSH E;Wadcze ,

- decyzp o obowi zku zwrotu nienale nie pobranyt wiadcze ,

- decyzp o przyznanii prawa do wiadcze wy szych po stwierdzenii < e
du orgaru rentowegd,

- do oséh ktérych prav i obowi zkéw dotycz zaskar ora decyzp nale
e bdzie tak e ona wspélnika M J W= &Q MEdBWi zam do uisz
czena z maj tku wspélne® G ;enkéw T ; F ? Bavdadcze z ubezpie
czena MJIc?dTIHTA QLA Nienale ne QS Jc;=BHwadcze
(tak Uchwala SN z dn. 5.04.19% &, Il UZP 9/95 opubl OSNAPIiUS
1995 nr 18 poz 231

Definicj zainteresowanegzawiela natomias art 477* § 2 k.p.c
Zgodnie z brzmieniem tego przepisy zainteresowany jes osoba ktoreg
prawa i obowi zki zale od rozstrzygni cia sprawy z zakres ubezpie
cze MJIc?=THSC=B?TIC?=CCHPIMI<E NWILLY) Cl <
wi zk6 w dotycz zaskar ora decyzja zainteresowanagodr6 nia przed
wszystkim to, e nie jed adresatm decyzj administracyjnejwymienio-
nym w tg decyzj jako strora post powani przed organen ubezpiecze

MJIc?=THSIEBLTSET;CHN?L?BhQnk Bskaza:

- pracodawc, zleceniodawc, osola prowadzca >T C; c; Rbspodar
cz we QMIWGSEIILIMI<CEFCMECE@GMJIL; B iteczcych si

* Kodeks a . .O. Il pad red. K. PiaseckiegpCH Beck W-
wa 200Q s 150

* s , J drzejewska, z do Kodeksu a
PW 200Qs 854-855

** Op. cit.
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z wniosku os& wykonuj cych zatrudniengé o ustalené ubezpieczenia
jego zakres! lub wymiaru podstaw M E cEGI2 QLINHC?
wykonuj cych zatrudniené — w sprawab z wniosku pracodawcydaj -
ce@ zlecene lub korzystajcegppze QMIW SQMJIL ;B;© MNPF?HC
O<?TJC?=T?HC;
osob zobowi zan do alimentacj w sprawab o ustalené wiadcze
z Fundusm Alimentacyjnego

- podmioly obowi zane do Q S JEotkszkodowa — w sprawab o rent
inwalidzk z N SQ@MI ;0HIIL;=SBILIK; QI>IFQSJ; >
E O=% =B | L9pozostaj cg¢ w zwi zku ze M bOwojskow , w Policji al-
bow /cBie Wi ziennej,

- osoly uprawniore do renty rodzinnej ktére— zré nychwzgl déw zo-
M Np@mini tewpost powaniu oustalenéprawado tegp wiadczenia

6. Podsumowani e

Post powane w sprawab z zakresi ubezpiecze MJIlc?=TBES =B
N Q M E ;Mppky ej, cechug szerg odr bno ci w stosunki do procesév
toczonyh zgodni z ogoélnym przepisamo procese zawartym w kodek
sie post powanga cywilnegd* zwi zanymi A ¢ W QR €woist dwuetapowe
ci omawianeg post powania ktéreg pierwsa niejako cz , to jes
post powanke przed organen rentowym toczy si wtrybiepost powania
administracyjnegodruga natomiascze w trybiepost powanas dowe-
go. Nale y jednak e zaznaczy, i rola s du w post powanu w sprawab
z zakresl ubezpiecze MJIlc ? =BTTHHS =7rB @i si od s dowg kontro-

li decyzj administracyjnyb dokonywangprzez NS A, albowienw post -
powanu w sprawab z zakresi ubezpiecze MJIc? BIJHLF 2> GC I N ?
<;>;HsQlu jed nie tylko legalno , ale tak e zasadno zaskar on¢ de

Cyzji orgaru rentowegd.

Studen — =T c EH? EEDL ;;Qozpoczynajy swg O>TcQ;JLI
AL;GE?2AYWHTIIMC adne wiedzy na temd tegp szczegodlneg
post powania Po zako czenu uczestnictvaw programe posiac on na
tomiag bogat wiedz zaréwroteoretycznjakipraktyczn natema ma
terialnoprawnyb jak i proceduralnyb przepisdv zwi zanych z proble
matyk ubezpiecze MJ1c? =T B8 3wi Bku z faktem i jed to
problematylaobardo > 1 H C GWHS = OMHIC ¢ ? = THES?ED, e
mo na mia d powiedzie, i w tym zakrese Poradnda QJcS®& EMTN;c
N |1 Q Hviadomo ci prawng polskiegp M J | ¢ Btwéa,Zarowro w sto
sunku do klientéw, ktérzy w Poradm mog uzyska pomc i porad praw
n, jak rownie w odniesienii do studentdv prawa ktorzy w JLTSMBM Tcl

* Kodeks a . . T Il. pod red. K. Piaseckiegp CH Beck
W-wa200Q s 105
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EMTN ; qbldipprz dek prawry oraz stosowa w praktye prze
pisy prawa

Poradnajed w zakrese sprav z zakresi ubezpiecze MJ 1 c? =BT H S =
D ? >@HTSH C ? F CBo Tddll€6w, ktore specjalizuj si w tym zakrese
spraw i jako tak bez w tpienia mo naj uzna za o rodek krzewi cy in-
formacke i udzielaj cy wszechstronrjepomog w teg rodzajs sprawach
*C?TQG6Ea rgumentsn do >TC;c; HAWCQCH MNO>? BB WQ
Qorowadz cyd Sekcj Prawa Pragy jed wiadomo pomog osoban
wwielokro bardoci kie j sytuacj yciowej, w przypadki ktérych tylko
od zaanga owana i wiedzy studentdv i prowadz cyd zaley ich dalsa

JLTSMTcl
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THE S T S Y
IN PROCEEDINGS IN CASES CONCERNING
SOCIAL INSURANCE

1. Introduction

While as astuden | was taking pat in the programne of the Jagiellonia
University Law Clinic in the acadent yea of 1999/200 ard then was active in
the Clinic as an assistahin the sectiom of labou law in the acadentd yea of
2000/20011 realisa&l tha mog case on the table in our section concernd issue
of socid insuranceln my opinion tha could be explaine by the e charae
ter of sud case due to ther objective scope as well as the nev acs of law ard
amendmernst which hawe been addel to the regulatiors in this field ove the
recert years

The persos seekimg assistaneat aclinic belorg to asocid growp charae
terisal by the highes levd of inability to ad effectively ard deferd ther rights
often as aresut of alad of funds to pay for professionblegd aid. Thisis o sine
aplaintiff in proceedingin cass concerniig socid insurane is mosty someoe
who has sufferel ore of insurane risks in particula illness old age or accidemn
a work. In mary cass they ladk even bast informatian as to the rights vestel in
them ard the principles governirg proceeding in cass concerniig socid insur
ance

The persos seekimy assistarne a a clinic in sud cass hawe mosty con
tacted the clinic a ore stag of the proceedingsi.e. when the Socid Insurane
Ageng/ or its othe t hes issuel a decision unfavoural® from our
clients poirt of view, in particula one in which they are refusel the right to enjoy
a beneft or deprivirg than of a beneft enjoyal o far, often the only soure of
their income

Taking into accoum the curren shag of the Polish economy with unem
ploymern rate inching toward a 20% mark sud personsif depriveal of the right
to draw socid benefits stard a meage chane of finding ary employmentwhich
is alo relatel to ther — mosty ill — health On the othe hand administratie
proceeding befoe pension-awardimpauthorities are characterisg by anumbe of
infringements in particula in relation to persos who do na hawe professiona
representatianT his is the area whee the labou law section is active recordiry
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significant successe in effective assertim of the rights by its clients in particula
by providing assistane in drafting appeas agains suc decisiors addressd to
pension-awardig authorities (statemeng of claim) and other procedura writs in
case concernirg socid insuran® and in opinions unde preparatimm explaining in
detai the client's legd statws and instructing them as to the measurs to be taken

Also psychologica assistane of a kind is important offered to the clients
by the studens of the labou law section It is often the cas than a win in coun
makes the clients, usually peoplk affectal by ill fate, believe in the justnes of law
and human selflessnes again As an exampk | would like to quote a cae | was
running asaClinic'sstudentin which, following drafting an appe# agains adeci
sion by the pension-awardig authority the cour ruled in favou of the annuity
benefit for our client, averdict meanirg for them achane to forgo alife of home
lessnes and retum to a"normal" life.

2. Characteristics of proceedingsin cass
concerning socid insurance

Proceeding in casa concernimg socid insurane are separate} regulate
in secti Il title V11 of the law of 17 Novembe 1964 the Code of Civil Procedue
(OJ No 43, item 296, as amended)jointly with the regulatiors on proceeding in
cases when labou law applies

The main aim of this regulation is making it easie for the insured to pur-
sue their claims before the court, ensurirg while the action before the court is
pending enhanced protection of the rights of the insured and deformalisirg the
proceeding to an extert enabling efficient and fasg conclusim of proceeding by
a valid decision without prejudice to the exerci® of the procedura rights of the
parties and the presentatio of the actud facts of the case.

These proceeding are characterisd by a numbe of differences as com-
pared with the genera regulatiors of the Code of Civil Procedue on trials. The
limited scope of this article does not allow us to discus in detal all the specific
characteristis of the proceeding in questiacn and by way of exampk | shal indi-
cate only those that in my opinion are the mos important

Among its distinctive features is the fact that in such proceeding the
insured party, just like an employes pursuirg their claim undea labou law, is not
obliged to pay courn fees and the expense related to the performane of act
undertake while the proceeding in case concernimg socid insurane are borne
by the Stat Treasuy (Article 463 8 1 and 3 of the Code of Civil Procedure)
Given the avera@ financid standirg of the persors appealirg again$ decisiors
by pension-awardig authorities this very regulatian actually opers the possibili
ty of pursuing their claims in coun by the future party to the proceedings

In these proceedings a representatig of a trade union or labou inspec
tor, as well as a representatig of an organisatiem grouping annuity beneficiaries
and old-age pensiones may also ad as an agen of the insured (Article 465 of

* TheCodeof Comments, .lI,K.Piaseck(Ed.), CH Beck Warsaw, 200Q
p. 100
: g the s listed i Article 87 o The Code o | Procedure
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the Cock of Civil Procedure)This is na the only form of the participation by civil
organisation in the proceeding as unde Article 4& of the Code of Civil
Procedue ard genera regulations in particula Articles 61-683 of the Code of
Civil Procedue othe forms of participation are al® possible

An insurel persm actirg without alawye or legd counsémay orally sub
mit to the minutes an apped agains a decisio by a pension-awardig authoriy
as well as the substane of othe measure of appe& ard procedurbwrits, alorg
with the amendmerstard supplemerstthereb (Article 466 of the Code of Civil
Procedure) All disposition& acs by the insured sud as the withdrawa of
a statemenof claim, appel or measue of appeh ard waiving or limiting the
claim, shal be deemd inadmissibé by the court if sud an ad constitutel an
infringemen of arightful interes of the employe or insurel persm (Article 4600
of the Coce of Civil Procedure)ln proceedingin cass concerniigy socid insur
an@ ageneraban on concludiryg settlemerd applies which in sud proceeding
are inadmissibé (Article 477 of the Code of Civil Procedure)

The dismissa of an appe& agains a decision by a pension-awardin
authoriy may na take plae on ground of the inadmissibiliy of suing as a dif-
ferert authoriy is competento try the case In sud an event the cout will refer
the ca® for trial to this othe authoriy ard lodging with the cout the ca® later
referrel for trial to anothe authoriy produce sud consequenaess the applic
able law attachs to instituting an action (Article 464 (1) ard (2) of the Code of
Civil Procedure) Additionally, in the evert of the submittel pape showirg
defecs of form the cout shal cal for a remed only if sud defecs cannad be
remedie ove the cour® of the explanatoy proceeding (Article 467 (3)). If ove
the cour® of the proceedingin cass concernilg socid insurane it shoud tran
spire tha vital defecs are presehin the cag materias ard conductiry the sup
plemen thered would ental substantiadifficulty, the presidirg judge or anoth
er judge appointel by the presideth may retun the ca® files to the
pension-awardig authoriy for supplementig of the cag materiat (Article 467
(4) of the Coce of Civil Procedure)

Al the facilities describd abo\e are aimead a ensurigy the fulles protee
tion possibé of the weake parly in the proceedingsi.e. the insurel personothe
persam whos rights ard obligatiors are affectel by the decision appeald against
ard the interestd pary (the definition of apart in sud proceedingis discussd
below). However for objective reasos theg postulats are na always reflectal
in reality, which applies in particula to the postula¢ of the speé of the pro-
ceedingswhich today as a consequereof a seriols undercapagit of cours of
socid insuranceate protractel ove years

3. The definition of a ca® concerning socid insurance

According to the instructiors containe in Article 476 (2) of the Cocde of
Civil Procedue cass relatedto socid insurane are those in which an appea
agains adecisio by pension-awardimauthorities has been submitted concern
ing:
1) socid insurance ard family insurance
2) old-age pensios ard annuities
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3) other benefits fallin g under the competenc e of the Social Insuranc e Agency ,
and

4) benefits to which persons are entitled as a result of accidents and illnesse s

related to militar y servic e or servic e in Civil Militia® or Prison Service.

Under Articl e 476 (3) of the Code of Civil Procedur e cases related to
social insuranc e are also those initiate d as a result of the failure on the part of
a pension-awardin g authorit y to issue a decisio n in due time and those in which
an appeal has been submitte d against a verdict by a provincia | team for ruling on
the level of disabilit y and cases for claims for legal relation s between members of
open old-ag e pension funds or their authorities .

The scope of cases examined in the proceeding s on the scope of social
insurance s is thus extraordinaril y wide. This category does not include, among
others, cases for establishin g the performanc e of forced labour for the benefit of
the Third Reich for obtainin g by the intereste d party the right to draw a financia |
benefit from the Authorit y for Veterans and Persecute d Persons and compensa -
tions for the above from the Federal Republic of Germany (Supreme Court deci-
sion of 17 January 2001, Il UZ 140/00, publishe d in OSNAP [Supreme Court
Jurisprudence ] — interp . 2001/12/13). Cases related to social insuranc e will also
not includ e thos e for the issuanc e of a certificat e on the payment of contribution s
for social insuranc e (Supreme Court decisio n of 5 January 1998, Il UK N 470/97,
OSNAPiIUS 1998, no 22, item 670)

Thus, a case related to social insuranc e must cumulativel y meet two
requirements , i.e. it has to be initiate d by an appeal against a decisio n by a pen-
sion-awardin g authority and cover decision s concernin g the subject defined
exhaustivel y in Paragrap h 2 Subparagraph s 1-4 and Paragrap h 3 of Articl e 476 of
the Code of Civil Procedure. *

The subject of decision s issue d by pension-awardin g authoritie s subject to
appeal is regulate d in laws and specifi ¢ regulations . Example s of thos e include :

- social insurance s — Law of 13 October 1998 on the social insuranc e system (OJ
No 137, item 887, as amended);

- sickness , care and upbringin g allowance s — Law of 1 December 1994 on sick -
ness, care and upbringin g allowance s (unifor m text, OJ of 1998 No 102, item
651, as amended);

- Family insuranc e — Law of 28 Novemebe r 2003 on family benefits (OJ No. 228,
item 2255, as amended) ;

- sicknes s insuranc e — Law of 25 June 1999 on financia |l benefits from social

insuranc e in the case of sicknes s and maternity (OJ No 60, item 636);

accident insuranc e — Law of 30 October 2002 on social insuranc e in case of

accident s at work and professiona | illnesse s (OJ No 199, item 1673, as amend -

ed), and

old-ag e pension s and annuitie s — Law of 17 December 1998 on old-age pen-

sions and annuitie s from the Social Insuranc e Fund (unifor m text OJ 2004 No.

39, item 353)".

w the Police

N , ,J drzejewska, Commentgo the Codeof Civil Procedure, ,200Q
p. 838

* Op. cit. p. 839
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4. The o a g authority
d the d
The decisio a apped t which marks the o the ca®e
related to socid s mud be issua by a g authority .
r the Code o Civil Procedure the gare d as such
1) | s o the Socid e y di the S
o socid e stystan law, proper to isswe decisio i cases g
2) | s o therailway service d

3) militar y authorities d authorities o the S
o r d Justice as wel as other militar y authorities d authorities o
the so r d Justice t to isste the d
s dthe t o the ' Socid e d (Articl e 476

(4) o the Code o Civil Procedure)

r the so thelaw, a d perso isaperso g

a) a t o socid sor y , or a old-age or
b) g the eor e o the obligatio o , its

scope or rate ;
C) si cases g r the e o the Socid e ,

d

d) to which s are dasaresult o a t dill-

s related to militar y service or service i  Civil Militia® or Priso Service
(Articl e 4% (5 (2 o the Code o Civil Procedure)

It should be stressé here that i e law thereis o | com-
plete o a d perso d the d abowe has bee
d exclusivey r the purposesi the Si cases g
socid !
The status 0 a d perso may be d alo by a workplace,
which i the m o a apped s a decisio by a g
authority g the rate r socid e (Supreme Court
resolutio o 19 Octoba 1994 |1 P 21/94 published i S1994 o
12 item 197)
A d perso isalo e who gthedeah o a d
, ra c , s the right o socid , yet it
must be stressd that the | e sthat a d s heirs
do t r o the deceased rights, which, g | rights, do t -
stitute a part o the e r may be ceda ra t title.®
e the categoy o sis t di Articled® (5 (2 o the
Code o Civil Procedure a perso d withi health eis tdeema
a d . , r Articl e 147 o thelaw o 6 y 199
o | health e(0OJ o028 item 153 as )i cass -
ed by a apped t a decisio o0 a sidk d the s o the Code o
¢ se= e3
" see e4
* Op. cit.
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Civil Procedue apply on separa proceeding in case concernilg socid insur
ane only in respetof the dae ard rules of appeal.

5. The definition of a party in proceedings in cass
concerning SOcid insurance

A highly interestiny issue in terns of both the doctrire ard practice is
that of the definition of a part in proceeding in cass concernig socid iNsur
ance in particula of aparty submittirg an appeaagainsadecisio by apension
awardirg authoriy since the defendahin eithe ca® is the samei.e. a pension
awardirg body.

Unde Article 477" (1) of the Cocde of Civil Procedurethe parties are the
insured person othe persam who rights ard obligatiors are affectal by the
decision appeald againsta pension-awardigauthoriy ard the interestd party.

The Coce of Civil Procedurgas discusse above in Article 476 (5) (2
contairs a definition of an insurel persm for the purposs of proceeding in
cases concernilg socid insurance An interestiry matte is still defining of the
tem of the"person whoseightsand obligations are affectely the decision
appealedagainst". Thiswill be mostl the personfor whom the decision produce
legd consequencesin relation to sud apersm a pension-awardibody issus
adecision actirg without ther motion The following are examples
- adecisim issu@ in a ca® for establishig the existene of insurane ard the
obligation to pay contributiors thereunder
adecisio concerniig the rat of contributions
- a decision concernig the establishmenof the right to family pension of
a deceasgold-ag pensioneard an annuit recipient who useal to drav afam:
ily benefit
adecisim on the termination of beneft issue
a decisia on the obligatian to retumn undie benefis drawn
adecisia on the awad of the right to drawv highe benefis following the asser
tion of a mistale by a pension-awardimauthority’, ard
the persois whos rights ard obligatiors are affectel by the decision appeald
agains will al include the wife of a partne obliged to pay, ou of the joint
propery of spousesoverde healh insurane benefis ard retun unduly
receivel benefis (a Suprene Cout resolution of 5 April 1995 Il UZP 9/95
publishal in OSNAPIUS 1995 no 18 item 231)

The definition of an interestd parl is containe in Article 477" (2) of
the Coce of Civil ProcedureUnde this provisian an interestd party isaperson
whos rights ard obligatiors depeml on the settlemenof a ca® concerniig socid
insurance An interestd part is differentiatel from an insurel persm ard othe
persam whose rights ard obligatiors are affectal by the decision appeald agains

* Op. cit.
* The Codeof Civil Procedure.Comments\Vol. Il, K. Piaseck (Ed.), CH Beck Warsaw,

200Q p. 150
= ,J drzejewska, Commentdothe Codeof Civil Procedure, ,200Q

p. 854-855
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mainly by the fad tha sud a persm is na the addresse of an administratie

decision quota in tha decision as a pary of the proceeding befoe a socid

insurane authority”. Exampe interestd parties include

- an employeraprincipal apersm conductimg abusines activity in co-operatio
with close family membes — in case pendig on a motion by persos per
forming employmenconcernig the establishmenof an insuranceits scop or
assessmérof the contribution bag ard vice versa

-persors performirg employmeh — in casse pendirg on a motion by the
employer principd or usirg the co-operatia in cass concerniig the establish
mert of an insurance

- entities obligedto pay ou compensatios— in cass concerniigy disability per
siors as aresut of an accidem & work, professionhillness or an accidetor ill -
nes related to military service servie in the police or in the Prisan Service ard

- persos entitled to draw family pensiam who for various reasos hawe been over
looked in the proceeding concernilg the establishig the right to drav sud
a benefit

6. Conclusions

As indicatel above proceeding in case concernilg socid insurane are
characterisg by a numbe of peculiarities markedy differert from actiors pend
ing unde the generatrial regulatiors containel in the Code of Civil Procedure
mainly relating to a unique two-stgp natue of sud proceedingsits first quas
pat beirg proceeding befoe the pension-awardigauthoriy taking placee unde
administratie procedue while the othe unde judicia procedurelt shoud be
stressedhowevey that the role playad by the cout during proceeding in cass
concernimg socid insurane differs significantl from judicial contrd of adminis
trative decisiors performel by the Suprene Administrative Cout as proceeding
in cases concernily socid insurane the coutt examine na just the legality but
alo ground of the decision by the pension-awardim authoriy appeald
against.

A student membe of the law section who is only beginnirg to take pat
in the programne has generaly speakig no knowledg of this specificily of such
proceeding t endirg ther apprenticeslipi they cen boas of a rich theoretich
and practicd competene concerniig the legd substane ard procedurbregula
tory framewok relatal to the matte of socid insurance As theg are mattes
having a high socia significane it seers tha ore is entitled to s tha in tha
respetthe clinic has its contributian in shapirg the legd awarenesof Polish sock
ety, of both its clients who can receiwe assistaneard legd advie a the clinic ard
studens of law, who in the future are going to shag Polish legd orde ard imple-
mert in practie the provisiors of the Polish law.

As far as proceeding in case concernilg socid insurane are concerned
the clinic is ore of the few centres specialisiig in sud case ard 0 can be

** Op. cit.
* The Codeof Civil Procedure.Comments\ol. I, K. Piaseck (Ed.), CH Beck Warsaw,
2000 p. 105
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doubtlesst considerd an informatian disseminatoard provide of comprehen
sive assistare in sud casesAnothe face of the specificiyy of the clinic is one
extraordinay reasa for its activities i.e. an awarenesof both the studersg ard
supervisos of the labou law section tha they offer hep to persos who fre-
quenty find themselve a a highly difficult stag in ther lives, wheee ther future
is determind only by the commitmem ard knowledg of the studersg ard the

supervisors
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Gyorgy lhna

STUDENCKA PORADNIA PRAWNA NA
MISZKOLCKIM UNIWERSYTECIE W RELACJI
STUDENTOW

I. Wprowadzeni e

Systen prawry W gier — co z pewno ci jed wszystkim wiadome —
naley do krgu tak zwanyh kontynentalnybh systemév prawnych
W zwi zku z tym, w ci gu swojg historii, systen prawnicz¢ edukacij rozwi-
Dcsi zgodne z kierunkani zmian w kontynentalnyh systemalk prawnych
A to oznacza e podstawowyn zadanien fakultetéw prawniczyhr <93 Q S
Ec;>2MNODBENH;DMT ? IMIT?EENQLO?SSHT=B ; L ; EZNN?2LUT ?
NS=TH 3 @icej mo na twierdzi, e uniwersytey nie uwaacS MC?2%C
obowi zane (i nie uwa aj si do tg pory) oferowa studenton praktyczre
umiej tno ci, ktére JLTSAINISCES QSEIHSQTHTICJL; QHCE;

3 przeci gu ostatnieg dziesi cioleciamo nazaobserwowaten
dencj do zbli ania systenu prawne®@ anglosaskieg oraz kontynentalne
go. NaW grzech (atak ew innych pa stwacd systenu kontynentalnegp
tendenci ta uwidaczna si w coraz cz stszym stosowani prawnyd me
chanizmav pochodzera anglosaskiegoco w efekcie prowadz do po-
wstania oraz rozwoju howegq specyficzneg systenu prawnego

Tosano mo napowiedzie oniektéryd regulacjab prawnych atak
e praktye s doweg i wreszce o prawniczg edukacji Przy czym mowi ¢
0 przemianab w edukaci prawnicz¢ mam na my li w pierwsz¢ kolejno ci
pojawiene si niektérydh M S A i;wi&dcz cych o wprowadzeni ,praktycz
nych aspektéw do prawniczeg EM TN ; ¢c3& THELZ2IMLC ? BAE?, > O E ;
=0JL;QHD=B=CGczw®ci uwag na jedn z wa niejszych zmian
aw szczegOlno cnapojawienesi poradnprawnychTa,przemiand —jak
wyka dalg —dzi ki szerokienn uznanui swojeru JIN? H=Dzacd Q C
si intensywné rozwija , jednakowo JI T | MNH € ? E NMA) BBivimaga, -
ce opracowania Na pocz tek pozwol sobe powréci do okresy w ktérym
poradnaprawranie CMNBEMEH=THC Q? LMENEEIF=EC G



BF;0BL7*=1

" 8 < dedia, marzenia | oczekiwania

Zaczynajc studia prawa na pierwszym roku uczylimy si Q Sce-

nie przedmiotdv teoretycznychNa drugim roku, kiedy przedmioy na
<LS&e;L>DAAG;NSEFHPRIAENPQO;NJNLTRIMT?LT?H
T,EIODQNM EM T N M N ©HQRaK &oAspeky praktyczneChcieli my
bra O>TEGTNSIFEM?G C HB;, LHC E-N WBIm® wna tylko przygl da
si stosowani ustav i innych regulacj prawnyd omawianyt na zaj -
ciach) ale tak e w ,rzeczywiste| praktye prawniczej D ylim y w mia-
r mo liwo ci nie tylko do rozwi zywania fikcyjnych kazuséw ale do
O > T@Qrozwi zywaniu realnyd problemav prawnych Coraz wi cej lu-
dzi MN Q C ? Lend QcM J W ¢ sGTC?HVCHIS? L?NAl & K> @IIQ C 2T
du o ni jed potrzebne a przyswajang ,suchycH regulacj i ustav pro-
wadz do probleméw ktérych mo naby unikn poprze dodane do teo
rii praktyki, obrazujcg i >1J? c eeCwiedz teoretyczn.

Tego rodzaj probleny Q SH GB =cT ;MIC CEL ;=S QCFH?A
DEroéwnie po niej, przy uczenu si prawa karne@ — przy probad
ustalana faktéw. Wyjcie z tg§ sytuaci <3 cD?>HITH jeIT m&gliby-
my zobaczy jak to wyglda w praktyce przy rozwi zywaniu rzeczywi
stychprobleméw Q SEc ;3 H;GQUILINMI; EKszoci L?A8J2;Q
HB=<SB4¢ QC?P?F;L>DT@?ENSS@QHS HTG HDNa ne —
przyjemniejszym

Nast pnie, przy nau® prawa procesoweg (prawa karne@ proce
sowegQ administracyjneg prawa procesowegp JI Q M NSQL¢t<FE? G
zwi zane nie tylko z prawan materialnym ale tak e z granicam jego
praktyczneg zastosowarioraz z Q ccijwy m stosowanim i obowi zywa-
niem norm prawa procesowego

, 1 D; Q<€ gytanie dlacze@ nie mo emy uczy si prawaproce
sowe® metod, ktdra uczyrni t nauk nie tylko jasn i prost, ale jedno
cze nie przybliy nas do atmosfey sal s doweg za po rednictwan na
uczana praktyczneg®

. Krt a droga do realizaciji

Studencla poradna prawra na Uniwersytecé Miszkolckim zosta
¢ T; ohaw lutym 199 r. Kiedy T 1< ; = TGSIAZT | M TzWidstuj ce po-
wstanie poradnjnie Q C? > GO?2dWPTH=NTTH ; csNMN 2 IH&GGM N O > ? H =
EFCHIE; QHCJXilnake LT O=G&x woczy, e <Sdlico ,niezwy-
E ¢ ? Agwarantuj ce® nieosi galre do t§ pory mo liwo ci. Termin ,po-
radnid jednoznaczré E | D ; &siT Zpraktycznyndo wiadczeniem

Pi ciu czy sze cu studentdv w grupie oraz Q SE c; > | QQac§ cy
jednocze nejako prawnig w Instytucie Nauwk Karnych — taki oto < 8§
MEJI>MN;QBRISAI<I=BIEL;€EH. ;QH?D
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Zgodnie z tradycj studenckib poradn prawnych klientam po-
radn G | ASby tylko osoly nieubezpieczonektore ze wzgl dow finanse
wych nie G | ASzwréci si o poma prawnika Jednakowo nie wszysy
ubiegaj cy si o poma powinn M J ? ¢ ténGvarunek Oproe teg po-
tencjalry klient ma obowi zek wyrazi zgod na to, eby jego spraw zaf
mowal si studenci eby mogli uczestniczy w ,rozwi zywaniu" sprawy
w miar jej rozwoju, eby student¢ mieli dostp do dokumentdv sprawy
wiedziel o faktac i datach W zamian za przyjcie tych warunkéw dla
klientawyznaczawg jes obro ca, ktory b dzie L? JL? T 2B RAGN?L?
MSt>J1QC?STILLTFHAINMQ (H >16abro ca, aw czase proce
su karneg@ — profesjonaly prawnik ktory uczyn wszystkqg co mo liwe
aby w sposd nale yty chroni interey i prawa klienta W taki sposd mo-
emy obserwowa funkcjonowané konkretny&r mechanizmé prawnych
bada je ,od wewn trz". To jes bardo pomocre w nau@ i rozumienu
postanowie ustawy karng procesowejTo quas uczestnictw w post po-
waniu s dowym nie tylko przybli a nss do zrozumiena mechanizm&
>TC;csHOW, ale pomag tak e poj i T/Ac L ? ASOlowizujce
w relacjahh midzy przedstawicielain ré nych zawodd@ prawniczych
Dziki O>TCCQIRLIAL?QCL;E8L;Qbh emy spojrze od we
wn trz na codzienn prac adwokatdv i poczu si jednym z nich, a tak
e przyglda si pragy innych przedstawicial zawoddv prawniczych

W taki sposéh obserwujc i ucz c si zachowara reprezentantd@
konkretne@ zawodu prawniczegp A c WXQMEH T ;MGst powanik s do-
wegg mo na poczyni interesujce i po yteczre obserwacje Mo emy
przybliy si do rozumiena istoty ich pracy, motywacji d e , T;GCclQ;
H;C>l JLSbd wniektdryd przypadkah jego braku

Uwa am, e rola studenckig poradn prawng jesd ogromra dla
zrozumiena relacj prawniczych Przy nau@ konkretnyd przedmiotav
prawniczych mo emy doj do wielu ciekawyd i po ytecznyd wnioskdw;
opréez tych, o ktérych Q M J |1 G H Czestav@ teori z praktyk w taki
sposoh eby te umiej tnoci G | ASokaza si o wiele bardzi¢ potrzebm
w JL TS M wenlasze pracy.

Wszystkie sprawy ktére rozwi zywali my w poradn prawng to
sprawy karne Mo na je rozpatrywa z kilku punktéw widzenia z punkiu
widzenia wykonywania prav obro cy w czaseé post powank s dowegq
mo liwo ci realizacj praw i ochrory interesdv klienta przebywaj ce@
w areszcie zestawiera dowoddwv przedstawionyle w ledztwie i w fazie
post powania s dowego itd.

Powinienen powiedzie, i osobicie preferuj nauk interakcj
mi dzy osobam bior cymi O > T @;s dowym rozpoznani sprawy jako

e uwa am to za bardzi¢ interesuj ce i wa niejsze Ten fenomen towarzy
sz cy post powaniu s dowemu i nierozerwaly z nim, rzadlo ma na uwa
dze postronly obserwato i nie zawse maj na uwadz osoly (stosuj ce
prawo bior cych O > T Q post powaniu Nauka takich sposob& zacho

61



Gyorgylhnath

wa e sta si szczegolne istotn dla osé stosuj cych ustaw. Mam
na myli w szczeg6lno ¢ wnioski, do ktérych mo na doj . Rzetelm ana
liza wspomnianyb wy ej interakcj pomo e w wypracowanii opinii na
ré norodne temay — szczegdlné te zwi zane z osobowo ci, stanen
emocjonalnyn i statusen M J | ¢ ? EgodsSdneg@ oraz wiadkéw. Jed
nym M c | @pdmo ew wypracowani osobisteg wyobra enia na temat
a=TcIBEXCIXF Osdu".

Dla nas studentdv prawag obserwaa teg rodzaj jes po prosu
wa na, jako e zaje po rednictwen przybli amy si do istoty funkcjono
wania zawoddv prawniczyt jako takich Mo emy uczy si na JLTSEc;
>;=BE NMWLILTS M Talkzie mo na wykorzysta w nasz¢ pragy b d
na odwrédt — mo emy sta si wiadkami sytuacji ktorychw JLTSMTcl
b dziemy staral si unikn . Te obserwacje a tak e wnioski, do ktérych
dojdzieny na ich podstawie pomog zbudowa T con mozaik typo
wych zachowa, ktéreb dziemy wykorzystywa w dalsz¢ naszgpracy.

Ten fenomer mo na w pierwsz¢ kolejno ci opisa w fazie post po-
wania s dowega Faz post powana s dowego najlepig ze wszystkih
ukazup zwizek wyst pujcy midzy uczestnikam procesu Wybdr tej,
anie inng fazy nie jes zwi zany z ograniczeniamprocesowymizgodng
z ktérymi nie many prawa uczestniczyw J I T 1 M NB;ZN5;, B;FL | =C M

=B S € w wyj tkowych okoliczno ciach jak np. w czase spotkana
w wi zieniu z jednym z klientéw).

Post powane s dowe w | instanc] jes jedn z wa niejszych cz ci
proces! karnego Tutg wymiar sprawiedliwo d sprowada si do przyj cia
orzeczemoodpowiedzialno ¢karng w konkretnyt okoliczno ciach Tu-
tg oskar enie obrorai s d znajduj si razem (tak fizycznie jak i mentat
nie). Dwie przeciwstawe strory stoj ce naprzeak siebe oraz trzeca —
neutralnaumocowamado wydanawyroku. Tatriadapowinmaby >1J? cH C |
H JITIM NCuc8eGtnicz cymh osobamj a w szczegolno ci pods dnym
wiadkami i pokrzywdzonymi Wa ne jes zwrécené uwag na pods dnego
jako e w wi kszo ci przypadkdv pods dny czuge si opuszczown przez
wszystkid trzech uczestnikdv procesy wystawiory w s dzie na publiczry
os d. Naley tak e pami ta o wiadkach ktérzy — b d c tylko cz ciowo
zaanga owanw spraw — bd si czu tak jakby si znaleliw TOJ?cHC
| <=& rodowisku. Pamitaj ¢ o wymienionythh osobab uczestnicz cych
mo na doj do wniosky e na nauk stosunkdv i reakcj wyst pujcych
w s dzie naley po wica o wielewicej uwagi ni jed to przyj te.

Du acz naszegczasi po wi conajed narozwi zanie konkret
nych problemoéw Starany si prowadzi wszystke sprawy ktdére < Sx
przyj te od moment rozpocz cia progranu poradn prawng (maj c na
uwadztak eczynno d procesowgi doprowadzi dowydanaorzeczem
s du. Jes to bardo T colna, mo napowiedzie — quas prawnica pra
ca Poczynajc od pierwszg rozmowy z klientem T ; Adiamy si w szcze
AVBMIL;QSIITH ;[ Wi?LLstniej cymi dokumentami
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Zaczynajc z pierwsze@ rozpatrywana sprawy nieustanre radzr
my si prawnikow, ktérzy s koordynatoram grupy, jak taktyk naley
przyj , jakie przedstawi twierdzena i dowody, a tak e co doradzi
klientowi. Wszysy uczestnig poradn dziel si ze sob swoimi JIGSMc;
GCCJLIJITSéErbznGzania probleméw wynikaj cych w trakcie dysku
sji. Po tym jak s d wyda orzeczeniewszysy studenc otrzymuj jego ko-
pi i tym samyn mog przygotowa si do apelacji Starany si ustali
podstaw dla wniesiena apelacjj znale Mc?2 JOHENILT?=082HC
du, a tak e odszuka orzeczera s dowe w podobnyt sprawach co mo-

e by pomocre przy wyborz argumentow

Po zebranu koniecznytr G ; N ? L Cka dy @yra a swoj opini
i dzieli si informacjamj ktére O >I; 6&Osi znale w cigu tygodnia Na
podstawe tych poszukiwa i bada, wszysy decydujery o tym, co napt
sa w apelacji Oproc tego regularne otrzymujeny drobniejse zadania
takie jak napisang r6 norodnych o wiadcze procesowyh i poszukiwa
nia apelaci wniesionyd na r6 ne orzeczem s dowe.

Wszystke te zadana wyst puj w prag/ adwokata Je eli studenc
oraz nauczycie¢ naucz si je wykonywa , to otrzymare w poradn prak
tyczre umiej tno ci b d podstaw nasz¢ dalsz¢ pracy, niezale nie od
tega jak wybierzeny poé niej prawnicz specjalno . A to mo e mie
pierwszorz dre znaczere przy poszukiwani prag/ albowju czase pra
cy: przy przygotowywani i redakcj niektorych dokumentéw sposobe
zachowana z klientem i QMJIJWcJL;=CQNEE;G

- (BQA@EIP2,ABJICJIVQ@A @ C V6@ G :

Poni ej postaran si opisa jak obecné wygl da sytuaca i >TC ;c; F
no poradn prawng na Uniwersytece Miszkolckim. Sprébuj przedsta
wi niektére potencjale mo liwo ci, ktére posiac&a poradna prawm
i ktére mo na by realizowa w JLTSMTcl
1. Nazwa ,poradnia prawna’, ,klinka" je¢ znara w miejscowo ciatr J 1 c |
onych QI EcCWC M T E IFFopularno tg instytucj jes znara praktycz
nie wszystkm Q c ; > @ J | < F CBWnkejScowo ciach chocia nie wsz -
dzie reakcp na pojawiene si poradn prawng <SJdITSNSQEH? E?N W L
QCc;2H;NS=BNGCEGMW RTM JW &ITgrup studentéw inne prze
D ; Q&obojtno . Taki stosunk& naley odmieni, np. poprze przedsta
wienie kierownikom konkretnyd instytucj M T =T ? ADW € HQ@?! ICG ; =D
| MNLOE®@OHEZ=?BBEEIJLIAL2GIQ ; €HL ; Q HWPdDna to

uczyni osobicie albo za po rednictwen G ;N? LCCHW ILG;=SDHS=B

3¢c;®TT; TH; DIGTpddadni prawn bd bardzi¢ pozytywne na

stawiore do naszg¢ > T C ; cci Fhdrbzi¢ zainteresowaea Q M JW cJ L ; =
2. Jeli chodZ o dalsy rozw§ programu poradn prawnej mo na powie

dzie, ecz JIGSMCcBAMNQALLT Q C xaGz&rpni ajes z do wiad-
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czena poradn funkcjonuj cych za granic, a JITIMN;d H;MDQc;
MHILIJITSADAGIIL; EH;QBH P IHCQ?LMTNWEEI F =
EG >IN SNSIFEJQ E; LH Shdia wystpuje MJIIc2=FENTHC?=T
no rozszerzerda > T C ; cciRak le nainne dziedziry prawa takie jak:
- prawo cywilne — reprezentag interesd@v osd fizycznych ktére po-
trzebuj <? T JcDMNIK2$T?wzgl du na sytuacj materialn,
- prawo administracyje — wiadczenie pomog prawng potrzebuj-
cym (porady przygotowané | > Q | ¢ profesjonala i konsekwenta
reprezentag interesdv klienta w obliczu Qc;>TISLIHEFC @H NV
Q MJL:;B;I=QSELI=TTHE NWto administracyje rodki
karne)
- prawo prag/ i ubezpiecze MJIc? BTHISZEIL?T?2ICNM;NBL ? M
JL;=1QH amapufcych si w niedogodnyn J | ceniu, wiadcze
nie im ochrory prawng w sprawab skierowanyt przeciwlko praco
dawcom a tak e przeciwlko Qc;>TIG
JL; @ TclQC<BBQ;;N?E?JL?T?HNCIPNHEGCHCOP DM T
ci narodowych znajduj cych si w niedogodnyn J | ceniu, w szcze
goélno ci mniejszo @ cyga skiej.

Wymieniore JI G SSMN SIF EIN ? H=DCmRdli&&ciami, ktore
warto realizowa.

Jednocze né ich realizaca doprowadz do powstana nowyc za
da i probleméw takich jak uregulowané stosunkév z Qc;>T ;G JIWc
JL;=TILA;HCTCMD;|6?=CHSIG<?TILM3ITc P=0OIMH2HC
> T C ; ccifpbrdadn prawnej) zaanga owane do programu innych praw
nikéw i urz dnikdw, a tak e poszukiwangé szeroki¢ pomog materialnej
ktora zabezpiecg mo liwo ci dalszeg rozwoju programy itp.

Wszysy yczymy sobie aby JI G SIME <SL?;FCTIRQEH;D
M TS <=n@2dde nie od trudno ¢ oraz eby nowe mo liwo ci poradn
prawng JID; @< c,jak grzyty po deszczu!

O mielam si tak twierdzi , poniewa studenc i nauczycie¢ bior -
cy O>TEQJLIAL;G @R e ci, ktdrzy jeszce nie brali w nim O>TC;cO
; P zamierzaj do nieg przystpi — sami M@ I L G @QING € ?HILI H
ej JIGSSMCAILIJITSEDL?TIC?2HIHBQRQSGC G;MINO >Q? HN
HEMN; I KJQI <F penewa,jakju QMJII G H CDONEFGIHIQ B=
M N O >Q?zHckyWwaj cydhr O > T@Q;JLIAL; RMWNRPIL; QB CGIH
N Q C ? L >EXtHidenci ktérzy zetknli si z poradni prawn, a szcze
gdllnieje li po wicali si prag jak naley, bd uwaa poradni za bar
dzo po yteczn. Pozostaé mie nadziej, ew JL TS M Tpotadna b -

dzie w stane przedstawi wicej moliwoci i e wikszailo studentdév
b dzie uwa a poradni prawn za instytucj Uniwersytet Miszkolckie-
go, w ktdrg uczestnictw to praca nauka i — mowi c bez przesag —

rozrywka jednocze nie
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THE L C
IN THE UNIVERSITY OF MISKOL C
INOPINION OF STUDENTS

|. Introduction

The legd systen of Hungay — aswe all know very well — belong to the
family of the continentalegd systemsAs aconsequereof this, during the histo
ry of legd developmentthe systen of our legd education hes changd in accor
dane with the proces of chang of the continentalegd systemwhich mears that
the main objectiwe of the law departmertis to give the studerg as complee ard
wide-rangirg theoreticheducatio as possible What is more we can al® declae
tha the universities did na male it ther duty (ard do na male it even today) to
give practica training to ther studentsto prepae the future lawyess for | life" .

In the pas decadewe increasingt observd the tendeng of the Anglo-
Saxa ard the continenté legd systers to mowe close to ore another It appess
that in the Hungarian legd systen (sud as in othe countries of the continentalegd
systen the legd systers of Anglo-Saxam origin are beirg applied more ard more
often ard by this they are developimg ard creatirg the specift natue of our legd
system The sane could be sad abou certan legd institutions the thematt law, the
field of judicid practics ard perhag concernig the are of legd education
Presentlywha we hawe focus on now is the latter — the ,practicd naturé of legd
educatio — or a leas sone asped of this Out of these | would like to elaborag
on the mog significart changethe Legd Clinic. This ,opportunity’ — aswe will ses
later on — startel a vely intensive developmenwith respet to its prevalance
acceptane ard the final bordes of its opportunities althoudn thee ar alot of
aspect whee it still need furthea developing However befoe | stat let me take
you bad to the time when the Legd Clinic did na exig & the University of Miskolc.

Il . Ideas desires and expectations

When we startel our law studies during the first yea we encountere
only theoretichsubjectsin the secon yea we studial thematt legd subjecst as
well ard as a resut a respectivel greda deman appeard amory studers for
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strengthenig the practica sice of the legd education Studens would hawe liked
to participae in ,real" legd practie rathe than in the seminarswhee they
could only obsere the practica application of the thematt legd rules ard regu
lations ard solwe fictional legd casstha only mirrored red life casesMore ard
more peopé reasond tha the contemporar universiy educatio was far too
theoretical ard the acquisition of the sometime remarkaby dry ard compliatel
legd regulation causd problemswhich would na hawe existed or & leas na to
sud alevel, if studert had receivel a practicd education as well, which would
hawe complementa ard ,illustrated' the theoreticheducation

Problens of this kind first appeard during our studies of civil law, ard
later in the field of crimind law in connectio with the demarcatio of facts The
solution seems obvious if we could see the executia of tasls of thiskind in prac
tice, throudh red casesthe operationthe interpretation ard the learnirg proces
concernig certan core rules would be more effective faste and a least mud
more enjoyabé ard easier

Later on, following the first encountewith procedurhlaw (crimind pro-
cedure stae administratie procedurg na only did the issus concernilg the
substantie law emerge but al® the limits of the practicd application of thee
laws ard the applicability of the rules of procedue law as well. Here the ques
tion al® arose whethe it would be mud easiersimple ard cleare to lean the
materid on procedurhlaw throud the practlca stud/ of this materid in the
world of courtrooms

H1. Therough road leading to realisation

The Legd Clinic was establishd in the University of Miskolc in February
1999 When | first sav the announcemeron the notice board | did na know
wha the term Legd Clinic, meant Still | could see & once tha it was somethig
Ldifferent”, it implied an opportuniy which had na existel in the University of
Miskolc thus far. the tem ,,Clinic™ definitely referral to sone kind of practica
activity. Five-sk studerd were selectd to work with the teaches who al®
worked as lawyess in the Institue of Crimind SciencesThe differert work-
grours were formed this way.

Owing to the tradition ard spirit of the Clinic, the case ard clients tha
were studiel within the framewok of the program could only be selectd on the
bask of socid needsso only thoe peopk who were unabk to pay for a lawye
could app for the legd assistaneof this program However na all of the appli
cans were obligatal to mee this criterion In addition the clients had to agres to
allow the universiy studers to look into ther casesparticipae in ,solving" the
ca® as it progressedard look a the documerd of the ca® in orde to gain the
facts ard dat needd to assis the client In retun for acceptiig all of theg smal
conditions insteal of havirg acounsédesignate to his or he defencethe client
would be represeni by a conscientios ard professionait well prepard lawye
during the crimind procedurewho would do everythimg to proted the interes
ard rights of the client

During this time the studers can closeY follow the proces of the procedue
with respetto the presehlegd possibilities in Hungary As aresult we can se= the
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legd institutiors of procedurhlaw in practice ard experiene it from the ,inside".
This greaty contributel to the study of the provisiors of crimind procedue law.
This ,quasi-partieipatiotiin the procedue na only takes us close to the operatio
of justice bu it al helps to eag ard deepa the long ard complicatel proces of
legd socialisation During our participatian in the Legd Clinic programwe hawe the
opportuniy to look into ard be apat of na only the professia of lawyers ard ther
day-to-dg work, bu al the work of othe representativgein the legd profession

We can male interestig ard usefdl observatios while studyirg the pro-
cedure of certan legd professios (this primarily applies to the trial procedure)
We can gd close to the essene of ther work, the motivatirg elemens of ther
commitmen ard devotio to ther work — or in sone cass the lak of thee
qualities | regad the role of the Legd Clinicto bevely significart to legd sociat
isation ard my reasa for this is tha during the stugd/ of certan legd cases
beside thos tha | hawe jus mentioned we can male severh othe interestiny
and usefu observatios ard acquie a theoretichard practicd knowledg which
can be applia to our future work as lawyers

The cass studiel — which were all crimind cass — can be examinel
from severa point of view, sud as the enforcemencaf the rights of the defene
counsé during the procedurethe opportunities of the imprisonel persa to pro-
ted ther interess ard rights the comparisa of the demonstratin during the
investigation ard juridical phag of the procedureard so on.

However | regad the investigatio of the interactiors amory the peopk
who take pat in the procedue to be mud more interestig ard often more
important This aspectan accompanyn ..phenomendhclosel tied to the pro-
cedure vely often escape the attention of the observah outsider ard perhag
more often the attentian of the persos (generaly the uses of the law) who par
ticipate in the procedureThe investigatio of the® interactiors can be especial
ly significart for the uses of the law, especialf in the consequenaetha can be
drawn from the® investigationsThroudh an analyss of the® factors they can
get apicture of alot of things — especialf with respetto the defendahard the
witnesss — ther personality emotiona state socid backgroundin ore word
the ,person' standim in front of the court

For us studers of law, it is especialf importart to obsere the® things
sine throudh this we can mowe close to the operatim of the legd professio
itself, we can study example during this proces tha we can appl in our work in
the future or on the contrary we can see negatie examplesthe application of
which we will try to avod in the future The® observatios ard the consequence
tha can be drawn from then heb us pu togethe the mosais of the picture con
sisting of acomplicatel systen of behaviourhpatternswhich we will use during
our work as alawyer. The® phenomeacan be observe mainly in the trial phag
of the procedue na only due to the faad tha participation in the othe phase is
only allowdd in vely speciasituatiors as aresut of procedurllimitations (agoad
exampe of this was when we visited ore of our clientsin prison) bu al becaus
the trial phae clearly demonstratemogd of the connection tha exid amory the
participans in the procedure

The trial in the cout of the first instane is the mog importan pat of the
crimind procedureJusti@ is realis& within the framewok of the decisia on
the questim of crimind liability in aconcreg case In this place the prosecution



Gyorgy lhnath

the defene ard the cout are togethe (physicaly ard spiritually as well). Two
sides are facing ead othe ard the third, unbiase side is the only ore entitled
to male adecision This triad mug be complete by the defendantthe witness
es ard the afflicted personsEmphasisig the defendant involvemen in this pro-
cedue is especialy importart becaus in mog of the cass the defendanfinds
himsef alone independenfrom the aboe mentionel three sides in a situation
whele he is exposd to everybog in the courtroom The examination of the wit-
nesse canno be omitted becaus they, only partially involved in the case will
find themselve in aworld tha is unfamiliar to them With respetto thos per
sors mentionel abowe we can see tha mud more attention shoutl be pai to the
investigatia of ther relationshp ard reactiors to eachotherHowever the tak
of the studers participatirg in the Legd Clinic involves much more

Most of our activitiesinvolve solving concree casesWe closey follow the
cass tha are given to us right from the beginnirg of our involvmert in the cag
(taking into consideratio the preceedig evens aswell), until aconclusiejudge
mert is made We can sg tha this quas lawyers work is a rathe complex
Following the registratian of the cliert ard our first meetirg with him, we gd to
know the detaik of the case ard the conten of the documerd tha hawe been
preparé <o far.

After the first trial we continousy consul the lawyers who are the head
of the teams abou wha tactics they interd to follow in the trial, wha possibé
argumerd ard othe proposas they will make ard wha advice they will give to
the client Anyone can give ther ideas or suggestiosconcerniig the® questios
or pos ther own questios tha hawe arisen in the meanwhile wha is more we
are even given compulsoy tasks to be performed

Following the verdid of the first instane court we are all given acopy of
the verdid ard we prepae for apossibé appeal We try to develg the argumerg
for the apped ourselve ard the possibé inconsistencigof the verdia ard find
cass tha are similar to the ca® in question tha can suppot or contradit our
argumentsAfter this processeveryor presers ther opinion ard the materid
tha they found or preparedard on the bass of this we collectively pu togethe
the conten of the appeal Moreover we regulary work on smalle tasks sud as
writing differert applicatiors during the procedue ard collectirg the appeat
tha were submittel agains the verdid during the procedure

Thee taslks all precee the work of the advocat If it comes togethe with
the vety conscientioawork on the sides of the teache ard the studentsthen the
practicd knowledge gainel can be utilized during our work later on — no matte
in which legd professio we work — this presert a significart advantag to the
studem eithe while finding ajob, or in the actudwork processesediting prepaf
ing certan documentsinteractia with the clients colleaguesetc

IV. Outlook to the future — summary

So far | hawe attempte to outline the presen situation ard operatio of
the Legd Clinic in Miskolc. Here | would like to list sone of the opportunities
thet the Legd Clinic provides sone of which can be realisel perhag in the nea
future
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1. The nane of the Legd Clinic sound familiar in the settlemerg arourd
Miskolc. The fame of the institution has reachd almog all of the authorities
tha work in the surroundig area however the reactiors to this interes in the
Clinic are na the same There ar authorities which directly refus the recep
tion of grours of studentsard there are othes who shav an indifferert behav
iour towards us This behaviou shoutl be changedard this could be acheivel
by giving the head of the authorities a detailel descriptim of the operation
constructionobjectives ard program of theLegd Clinic. Thiscould beaccom
plished throudh personhencountersor with the hep of propagand material
By becomirg familiar with the institution of the Clinic, the authorities are more
likely to hawe a more positive attituce towards our activity.

2. With respetto the future of the Legd Clinic program we can sg tha out of
the ideas tha we hawe developd severd hawe alreay bean realisel in Legd
Clinicsoperatig abroad

The Legd Clinic progran in Miskolc presentt only deab with crimind
matters however thee are severbbranche of law in the framewok of which the

Legd Clinic could work.

There is asocid demau for the help of the Legd Clinic:

- In civil law especial} to be the legd representati of private individualk (who

are in neeal of legd assistareowing to materid problem3

In administratie law to provide legd counsellig (preparatia of petitions the

professionbard successfililenforcemenof the interess of the client in front of

or in oppositia to the authorities representatio for minor offences similar to
tha of crimind matter}

- In labou ard socid securiy law the representatio of the intereg of the

employes in disadvantaggpositions ard legd protectian in opposition to the

employe ard the authorities

In the field of human rights ard citizenshp legd protection of minorities in

a disadvantaggsituation with specih respetto the gypy minority.

The listed ideas are only suggestioswhich would be worth putting into
practice

Of cour® the realisation of the® ideas would resut in the emergene of
new tasls ard problems sud as establishig contat with the authorities ard
a co-operatia with the socid organisationssecurimg the acceptareof the oper
ation of the institution involving othe lawyess ard civil servardg in the program
acquirirg a large amoun of financid assistane to ensue the operatim of the
extendd activities etc

We would all like to hawe abowe mentionel ideas realisel in the neares
future despie the initial ard existirg difficulties. As a resut of implementingy
the® ideas new fields would appea extending the palete of the Legd Clinic
with newe ard newe dashs of colour. | mentian the® ideas abowe with courag
becaus the studers ard teaches who participae in the program ard even those
who hawe na yet joined the program bu would like to eventualy hawe articulat
ed ideas ard suggestios sud as these The replacemenof the studers has been
solved since as | hawe mentionedthere are a lot of newv studers in the presen
tem of the operatio of the Clinic who were acceptd to take pat in the pro-
gram
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I can declae with confidene tha studers who participae in the Legd
Clinic ard becone involved in the work as required find ther experienceespe
cially useful We can hope tha in the later stagesthe extentian of theLegd Clinic
will offer mary more opportunities for studens than it does today ard more stu
dens would corre to think of the Legd Clinic as an institution a the University
of Miskolc, in which participation entaik work, stud/ ard — without exagerratio
— entertainmenall a the sane time.
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Catherire Klein

SPRAWA TERESY O'BRIEN:
SYMULACJA PRZEZNACZONA
DLA PORADNI PRAWNYCH ZAJMUJ CYC H SI
PRZEMOC W RODZINIE

Terem O'Brien jed siedemnastoletnimatk samotné wychowu
j ¢ dwuletnie@ sym o imieniu Jordan a obecné ponownejeswci vy .
Teresmjed uczennic M T Btednig i od trzed lat spotyla si z Rober
tem JonesemW trakcie trwania ich zwi zku Robet byl w stosunk do
niej agresywy zarowro Mcl Q RGP=D I RDECACC TS EI@E L C H ;
-cj tg agresj byl niedawry incydent kiedy to AL ICOCL ? MDDH C ?
H;LI>TI®B?TAC @miErci i pchn § w brzuch Rodzice Terey nie
wykazuj zainteresowami pomoc w rozwi zaniu jgj problemdv z Rober
tem Przyjacieé Terey poradzil jej poszuka pomog prawnika
Od wielu miesi cy przypad& Terey jes w centrun zainteresowa
nia seminarium prowadzoneg w ramad poradn prawng nasz¢ uczelni
Jes ona A c W Qoddtaci w grze rozpisangnarole, ktér opracowali ny
na u ytek poradn prawng i rodzinng > T C cej;@zy Columbis Schod
of Law na Catholic University of America QS>dJL;;QCG'LTSMTNI@
'"IFOGH ';NIF G=1EHC Q ? L MASnerykaCskim), reprezentuj c¢
ofiary przemogy w rodziniew sprawab dotycz cych wydania nakaz przy-
Q | c €&fdo pozwaneg do porz dku (nakaz ochrory s dowej) i innych
kwestiadr dodatkowych w tym post powaniat dotycz cych opiek nad
dzieckien i rozwodowych Co do sztuk udajce rzeczywisto , pewra
prawdziwa klientka poradn w bie cy mroku < § szokuj co podobrado
Teresy anas studencmogli lepig zrozumie jej E ¢ | BN ki intensyw
nermu do wiadczenu przebywand z hipotetycznyn klientem czyli Teres.
W grad rozpisanyb na role (zwanyd te symulacjami) studen
tom przypisug si role do odegranaw warunkat s dowych. Proszens
o odgrywane ré nych rol: prawnikow, klientéw, wiadkéw i/lub s dzidw.
Okazugsi , i takie gry s jednym z najskuteczniejszytnarz dzi umo -
liwiaj cyc h studenton posi umiej tno ci w zakrese rozmowy z klien-
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tern, doradztva oraz reprezentacjprocesowejktdre przygotowuj ich do
reprezentowamipoprze poradni rzeczywistyt klientow. Dzi ki symu
lacji studenc zostaj skonfrontowan z ré norodnymi kwestiami pozyski
waniem zaufana klienta, uparto ci wiadka czy niecierpliwo ci s dzie-
go, a wszystlo to w ramad otoczena sprzyjaj ceg nauce Dodatkowq
poprze gry rozpisam® na role w ycie studentév prawa by mo e po raz
pierwszy wkraczaj klienci jako prawdziw ludzie:

Jedn zpodstawowyh zala symulacj jes ich elastyczno . Prowa
dz cy zajcia mo e wymyla prose lub T colne sytuacg obejmuj ce
istotne kweste nie zawsz podejmowae przy obci eniu pojedynczym
sprawami Cowi cej, gry takiepozwalaj nauczycielowkontrolowa czas
i kolejno zdobywana przez studentév umiej tno ci oraz umo liwia
uczestnikon zaj do wiadczene wspélnoty tym samyn budujc cig c |
i serswspoélne@ przedsi wzi cia. W nasz¢ poradn symulacg maj miej-
see podcza zaj , cho w przypadlu ograniczoneg czasl hauczycié mo-
e bez problemu opracowa symulacg nadaj ce si do odegrana poza ni-
mi. Ponadb oczekujemy e nas studentb d uczestniczy w krytyczng
ocenke i dyskusj nast puj cej po ka dej symulacji co odzwierciedh nag
cel, czyli sprawienie aby studen€ poradn uczyli si aktywnig i w sposd
bardzi¢ wiadomy.

W tym semestre nas studenc po raz pierwsz spotkal si z Tere
s, przeprowadzil z ni wywiad koncentrujc si na znalezienu prawnyd
rozwi za jej problemav oraz udzielili jej rad w tym zakresie W dalsz¢
cz cisemestustudentdv podzielorm nadwie grupy, reprezentanté al-
bo Terey albojej = B c | J ;IK ? LMNast pnie studencstaral si wypra
cowa ugod zprawnikan drugig strony, anakoniecwzili O > E@J L |
=?MLLIQ;>TH HIST®dziego Prze =;8M? GLPBICIM;, NDILLES M
Myg@ D ;IEH; G C ; bNvitadcze , jakie nas studencmieli reprezentu
j cswyd pierwszyd prawdziwyd klientéworaz J I T Q ;REEIL T?JL ;=1
wa do wiadczena i informace w zakresie w jakim | > H | 8IsC one do
ich zaréwro rzeczywisty® jak i symulowaneg klienta, czyli Teresy

Niniejszy ;LNSEQOQC IIL T?>MN; Qu@dalid Csymulacjj jak
wykorzystali my z naszym studentami Przedstawiam jej rzeczywist
tre opatrzon komentarzen obja niaj cym dotycz cym tegq wjaki spo
sob symulacg T | M;NQ czona do naszyt zaj praktycznych Opisujeny
rownie wymagarm zadana pisemre oraz prae domowe (Jalo 6 ; cznik
A >lczamy J? SN ? G ? MSNLIAEH ; M B&jfF . ) Na koniec suge
rujemy jak t symulacj mo na dostosowa na potrzely programév po-
radn > T C pgglDw innych krajad o innych systemak prawnych

Shalleck Theory and Experiencen Constructing the Relationship Between Lawyer and
Client: Representing WomewhoHave Been Abuse®4 .L. .1048-9 (1997)
* W kwesti i w w dyskusjac h a RT?UDXKM<RJJ=
11 1C<GG&® < ;>,8P817.8§2.&2=120*5->,*=28710<1 0@Q



SprawaTeresy OBrian: symulacja przeznaczona dla poradni prawnych.

I. Wstepny wywiad z klientem

A. Tre  symulacj i

Na drugich h w semestre nas student zapoznaj si po
raz pierwsz ze spraw Terey O'Brien. Teres graiajedma z naszyt stu
dentek ktora na kilka dni przed samym zajciami INL T S @astpuj -
ce wytyczne Poproszonj o niedzielené si tymi informacjam z pozo
MN;E®DGT?MNCHaE E ; G

j z arkusz Yy e e -

e e OOINTHP Gl<z& cia e h aspek

W przemog/ w e oraz a wywiadow. Prosz e
tych i KJUJ NHONGIPT? @ | ™MJLHT E Bl @1

resy . Postarg si w . Masz swobod , co do do-
a j h NU>U @ BFDRARRIDJI?>UPpabuj do

j przez Ciebie postaci

e e e Teresy O'Brie
Masz elat. Od trzech lat spotykaz si z m Jo-
, ktéory ma 19 lat. Masz z m o dziecka o
ao u ,a ejeste ew . Ojcem dru-
gieg dziecka jest . e mieszkag z ciotk pod adre-
sen 111 h Street SE, , DC 28011 (209 999
9999 a stale a jeste pod adresen rodzicow: 1611 Va
Dure Street, , , D.C. 28000 (209 998-8808 -
bert pracujew e jizarabia J F Jd ?2IJGRMZI>UID@
5 KM<R@LD dNUHRJd j Cardozo High Schoo] do ktorej
ucz szczad <@ U?Jd PTKIGJ y e RTFNUO@d>@ ID
% #H"5 j KMUTNUGdJe do wojska. W roli ojca
t sprawuje si j ; wpada odwiedzi a dwa
lub trzy razy a tydzie a czasam kupuje mu e pieluchy
i . Tyjeszce chodziz do N U HDxl C > D < dda =nTatur . Jeste
j klasy w szkok j Cardozo High School . d <D N
?JG RNMZIBJI?IDIR opiek d m
przy Twojej szkole
W trakcie aWasze@ o u t byl wielo-
e yw udoCiebie Zacz disi od acCi,
co z czasen K M U @Ragrek) i y dalszyth atakéw. Jes
e y i zaborczy moéwi Ci, co mag i y ,
ktbremu si e . 8<=MIK<B@MW , Z kim roz-
mawiaz przez . i Ci wymowki, e zsi za i >CdJ
K<F<DU < = vdJ DD e z paroma kolegamij, kto-
rych zod H<d @ BEIEMJIWP ?@ MU W twarz, bo P U | <efeste
.pyskata". 8 < B MdJ U, De i zobacy ci z m , zrobi
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krzywd Tobiei >U d JHRRIE@J?UDDO @ ?JKP IBEMJ? UO(IXM
?<k0J=@MI NdANU<BPT U J=<>1d Tvbi przyjaciele i

dziecku .)JKddZ odzieckha je UIDNUMUUT KM ?<
IJRDP=M<IBMJUO MdJ<N F < r udziecka 8<BMJ&Dd
gdy kiedykolwiek przylapieCi a u rzeczy diajego dziecka

od h ludzi, zabierz Ci . Po tych h t zawsze

KMU @ KK R R Bedo si ju e powtorzy, eCi kochai e e
bez Ciebie . 8 2 < MJgi< dew trakcie tych atakéw = M J | Bid ae -
gy e P? @ M UT d & pierwsza y po ,béjce” eU<?URJlaDd<
policj i e KJN Wd kkarza
i t NKJRJ?JRRdD @zHBodhrodzicéw i ukry -
waz si uciotki.Dwa itemu KJR D @ ? U D < d <espodziewazs
Si o dziecka t tsi dDR MU @ N & >-U < c
we dziecko emu y e zwojskiem. ) < U D
dzieckoaTy J ? H Z R .DMtedy dCi wbrzuchi U<B M kU Dide
z , zabije i Ciebiei dziecka PrzyszIi Twoi rodzicei c
jak K d < >UF @URHE . y aju e =TIMKJIRD @ 7y, D < c
co U< NUYIDJ? @ NG <Mzz z m do ciotki. ' C>D < dwé&T
ci do domu oi NUFJIJBKMUTE&>D @ G tkrci
siw u NUARDYURE .
Jeste UdI<0J=@&xMOOJe BMAIUDD I<MJI?B 2ILEDHED > F
D , € tym razem dsi za daleko. Jeste te ,
ktéra elubi czu strachu lub si do poczuch strachu. Ma-
wiasz e HD <d <m ,béjki" i bFdZ O<063 t Ci -
je". e z teg " czy ,biciem" . , e t zax
wsz2 chaee mie d wszystkim i jest y o Twoje
ez i >CdJK<F<HD
+<N e poczuce dumy i jeste . UPd<siT -
,gdypby HPN®H <d do i j 1 ejed dla Ciebie
,cO takiego a a H J B dTzrebi dlaCiebiew tg sytu-
acji. Chcez mocwroci do domu oi N U HJNM bez
0 sobe samej ii u dziecku Twoi ro-
dzices zbwt i by si wt spraw bardzigji esta
ich a e .. MUTE <<KDIRIF@<?! D @ &mzy Catho-
lic y 2UBEXRIMHIRIM<Z2KM<RIKFOZEM @@ >T?JR<
si

Prze i pozostal studenc poradn otrzymuj bardod nie-
wiele informacj na tema Terey O'Brien oraz nast puj ce wytyczne
W tym u azaj ciach macie za eprzeprowadzi wy-
wiad z Teres O'Brie pod m o -
a sprawy z zakresu o u y przeciwkojej > C d J
K<FI®JI=@ MI)J R N JRD@H@ ?@00 Gad e mieszka
u swe ciotki, gdy N O J x|bdjld " z mi e HZ&y wobe |



SpranaTeresy O 'Brian: symulacja przeznaczona dla poradni prawnych...

. e sie przede wszystkin skupi  a , jakie-

go rodzaju pomog/ sobie y i potrzebuje oraz uz sku-

h relacji . Poa i kwestiarmi , Wja-

ki sposd e swoj rol a i swoe i

zosob . e e U Bbid kweste e dopro-

wadzi do realizacji Waszyh celéw W trakcie zaj zWas b -

dzie pracowa w zespot z m m prawa i przeprowadza wy-

wiad z Teres . c si dozaj prosz si ,
jak jak e 27U D <@x<ND@B@ NPRIOIM <@TR D <

?P1F @Y @ NRUING@RNO IGJIR O I M F IR4] ziach. Powodze
!

B. Konteks t symulacj i

Poradna Prawra i Rodzinna T ;claw 198 r. i rozszerzona
w 198 &, jed najstarszyn m programen edukacyjnyn teg
typu dla studentdév prawa skoncentrowany na wiadczenu O MACJQ ; Q
HSBH@CGULT?G6QLI|>TCWah? misj poradn jes uwra liwie-
nie studentdv na kwestie prawne socjologicze i emocjonalne przed
ktérymi stoj ofiary przemog w rodzinie przy jednoczesnm powi ksza-
niu grupy wyszkolonyd reprezentant@ kobiet i innych = TcI REW>-TCH
E N WBLI${=dotkn c ; Zaj cia w poradn maj w zamierzeni wyposay
studentdv w umiej tno ci i wiedz przedmiotow, ktérych bd potrze
bowa by skuteczné reprezentowa swyd klientéw.

Na pierwszyt zaj ciach koncentrujerg si na dynami® przemo
cy w rodzinie kwestiahh Qc;STEIHNLASEBFLT?GINS®E I =;
F ?cE | < GmiNimalizuj przemoc lub same si obwiniaj , trudno ciadc
z wyjciem ze zwizku, w ktérym wyst puje przema@ oraz na tym, jak
przema w rodzinie Q J ¢ S B podporz dkoware kobiet jako grupy spo
c?=TH?BENOL?DGOID;, Q>TBQMMN Irkeezywi cie bitych ko-
bietach pochodz cyd z ré nych grup etnicznych Na tym etape celowo
unikany tradycyjnydqr G ; N ? LQCJ;lc;\@ H SN EBOEOMMS,QLT?2=T
HC=NQJ]AHSER @ JXa Lnaszyn studenton fundameh w postac¢
podstawowegpajednocze née krytyczne@ zrozumiena charakteun teg
problemu® Wielu z nich nie ma adnych wcze niejszytr do wiadcze

* W tym artykul e opisujenmy Teres jako przemog/ w . e osoly -
ce 0 prawa h kobiet wol u bJ><GUYdHDBN A D <gdy
sugeruje , i bite kobiety s ei ,jako e RTNIG&KDDI>T?RXIDU@HJI>T
'1ND , e e a si J><G<&¢TR=e e przemoc UJNX<d
R K @O | , co w przypadku h kobiet y e ma miejscg oraz e e
pojcia bJ><GNBB@MPEa@doc e pozostawa OMR €A T > .

‘ a lektura dla w zaj tomidzy : e ,Jr., The
Stalking of Kristin, Wash Post listopad 22 1992 CI; a M. , Six Wo-
men's Stories,w: Mejor Sola Que Mai : r the ai a Abusive -

p 143-14 (1985) Evely C.White, WhatisDomestic Violence & The Psycholog§
Abusew: s s : r Black Wome g with Physicd d |

81
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z przemoc w rodzinie Nawe je li studenc mieli jakie zwi zane z ni
do wiadczena osobiste cz sto brakug im krytyczne® dystans do teg
zjawiska Przema w rodzinie jes problemen T colnym, wielowymiaro
wym i cz sto zadziwiaj cym. Aby > T C jake skuteczmprawnig/ zajmu
jcy si prawdziwym klientami ktérzy spotkal si z przemoc, student
musz posiada odpowiedni wiedz i umiejtno obiektywne@ os du.
Studentwychodz zzaj zwi kszym zrozumienien tegq jak bite kobie-
ty s systematycze | <? TQc ; 2CG+E ;HT & AJ L |OH®dchodz "
Studenc¢ przemy | t dynamik w trakcie trwania semestruzdenerwe
wan zachowanim klientéw, ktérzy nie oddzwaniaj lub decyduj si na
powr6t do agresywnybh m 6w i partnerow a to pomo e im zrozumie
i QSNcOGsobE STC ;cEHCEHN@Pzemyle Qc ; MLH;R=D
QMN I MOIHEC =B

/SGOEFE T=®DO,MTN O >SQHEN W@ L IHIQIC2HFE® ? MN C; G
ENWG; QCSKE JC ?L QBdaJ Gach. Po pierwsze symulachwzmac
nia zrozumienie e przema w rodzinie to co wi cej ni po prosu agre
sja fizyczna w stosunki do ofiary. Zazdro Robera prowadz ca do gré b
i zakaz spotykanasi z JL TS D ; &JC® skiej jes form molestowa
nia emocjonalnego Podobnie mimo e niszczeng przez niego ubra
Terey oraz ¢ ¥zka, ubran& i monitora snu dziecla nie stanowi mole-
stowana fizycznego s to akty zmierzaj ce do zastraszermi Teresy powo
duj e boi si onao Q c;RbEzpiecze stwo

Po drugie symulacadag JL T SSEEcSBFL T ? G PojSie ,cykl
przemocy TIMINQELIQ; RXTDLHT2L(?HPB;FE2?6E®Dc;NQC?
H,CTLITOG C 3HCGz@izkéw, w ktorych dochodz do bicia’ Cykl
ten M E ¢si>ztrzed faz W ,fazie budowananapi cia" zwi zek charak
teryzuge si atmosfer podwy szone® pozionmu zdenerwowaniaOfiara
czujesi ,jakby M C ? > R@zarzonydw glach; agresocoraz cz ciej
mawahana nastrojow cora c ; N QACZdenerwowai jes coraz bardzig
pobudzony W drugig ,fazie ostre]' nast puje eskalacg budowana na
pi cia, w tym rzeczywisé molestowarg fizyczne M c IQRO? GI=DIH; F
H?3L?MT@CM N ; N&l@ ? migsi ca miodowegd agreso okazup

Abuse 9-23 (1985) bel hooks Violencein Intimate Relationshipsw: g Back
g g Black 84-9 (1989) | e o Catholic Bishops
Whenl Call For Help: A Pastoral Responste Domestic Violence Against Wom&h992)
iotrzymuj H<O @M D<d ecykl przemocy, Rd<PQFJIO MS GaD

e e ado , odla w jak i . (Zob. 8<d -
k B.) i czytaj y <MOTR RMH@ OJ?DEFPB<RDKIM<?
1 D>J KJH <BM si z metodam aoraz U<dJ i . Zob,

d R. Barnhizer, The Clinical Methodof Legal Instruction: Its Theory and Implementa-
tion, 30J. Legd Educ. 67, 71-P (1974) Willia m Quigley, Introduction to Clinical Teaching

for the New Clinical Law Professor: Xiewfrom the First Floor,28 nL.Rev.463 471
76(1995)

. Lenore E. , The BatteredWoman(1979) Lenore E. , Tenifying Love
(1989) . ,Susa Schectcr WomenandMale Violence(1982) W ,wktérych
dochod2 do , cykl przemog jes , k ezawse
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, obiecuje e nigdy ju nie zachova si agresywné i e si zmie
ni. Ofiara e odczuwa Tc |, , zagubiengé lub e Jlcze-
nie ww. Je li ofiara uwierzy w obietnie agresoa i zdecydug si pozosta
w tym zwi zku, cykl zaczym si od pocz tku. Wprawdze symulaca nie
opisuge etapu budowana napi cia, jedn& daje kilka JL T S EQ ?NQJ
CHN?HMSAOHEAIO=9DAMNE @ CLIG?LRASO0?L?GBW®
G O e ponowne spodzieva si dziecka a Robet zaréwrp groz Terese
jak i atakupj fizycznie Symulacgilustruete aMc | XBIGSBGFLT?
Gl=S,| CH=S>?HERN®BWLIMTt <C=Q<?NT;QMILT?JL;MT;
T;J?QHG Ccili obiecuje e nigdy wi cej nie skrzywdZ Teresy

Po trzecie podkre lore zostag centrale miejse cyklu Qc ;ST
C E | H NCLQ Bwi zkach, w ktérych wyst puje przemoc Teora Qc ;ST
CE | HNCIGIW Q& przyczyn przemog w rodzinie nie jes T c |, stres al-
bo nadu ywani narkotykdv czy alkoholy a racze potrzela zachowara
Qc; STE I H NIH¥ofiar poprze wykorzystané r6 norodng taktyki,

w tym molestowarh ekonomicznegp wyizolowania agresj Mcl| @H ?
C?GI=DIH;HHZP dochodz kweste m skiego przywileju, przymu
su i pogro ek oraz przemog fizycznej: Wiele z zachowa Robera ma na
celu kontrolowane Teresy zabrané jej pagea celan sprawdzaniaz kim
rozmawa przez telefon narzucame Terese noszeng takich a nie innych
ubra czy te gro by odebrana dziecka je li Teres przyjmie prezeny od
JL TS D ;Speawugc kontrol Robet zachowug¢ Q c ; >ried Teres. Do-
datkowq dzi ki symulacj studenc widz , jak z biegien czasl nast puje
eskalacj przemocy Robet zaczyra od gro eniai M c | QIHoBrA ania Te-
rey oraz niszczend jef mienia stopniow przechodzc do gré b mierci
i rzeczywistg przemog fizycznej

Wreszcie kolejnym centralnyn elementen symulacj e M Ec | H
no ofiary do minimalizowana lub zaprzeczami istnienia przemocy Po
bdjce Teres nigdy nie udag si na policj czy do lekarza nawe pchni -
ta w brzuch b d ¢ we wczesng ci y . Incydeny z biciem nazywa dwu
stronnym boéjkam czy E c W N Hr@erl t@ie nazywa Robert ,agresc
rem" a siebe ,ofiar przemog w rodzinie"!

Innym istotnym celem gry jes zach cenk studentow by zaczli
okre la stojce przed Teres kweste natuy prawnej Przed odegranien
symulacj prowadziny dyskusj nt prawa Dystryktu Kolumbii w zakrese
przemoy w rodzinie Naszyn studenton zadajery wcze nig lektur od-
powiednich ustaw postanowie s du i orzecznictwd. Po dyskusi studen

* Kopia ,Kot a sity i " esi w 8<d u B.

" Bywa, e kobiety emoéwi osobig es ,bite" .Zob.,, ...t @G&JIJIFB285.7,.
7=26F5H5*=287RIL29CBLEI>F2CDIBP@HDIDNOB2E&®dIAFDI
JJH@ I @W2M)J? @FNOJd @>'UINGDBRPTIBEGP H D@ F > E @N @ 5 @™

y e e etegp H<O @ MM d AEF O Z MNaORP
? @Dwaj odpowiedzie a kilka bardzo h pyta z y prawa c
?2JFd @TAUBNO<sR u zaj prosimy ich, aby oddali e . Ta-
ki poziom a o w domu dobrze N dyRdyskusji i symulacji.
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ci powinn mie a potrzebr im do uchwycena A cW QBHESQ=?®I N C
JL; QBSagj cych przed Teres w czase przeprowadzarmi przez siebe
symulowaneg wywiadu Jako rozwi zanie krotkoterminowe Terea mo-
e chcie d y do wydania nakaz ograniczaj ce® (w Dystrykcie Ko-
lumbii znaneg pod nazw ,nakaz ochrory cywilnej' [CPO]). W dalsz¢
perspektywe czasowgTeresab dzie G O M, @onty le ownioskuw spra
wie MNDtPCCIE> >TC?6 ECFC G ? HEN3WLrodki w przypadk
post powania w sprawe nakaa ochrory cywilng dost pne s jedynie
tymczasowo najeden rok.’
Jednyn z czynnikdv komplikuj cych analiz prawn jes wiek Tere
sy, ktérajako siedemnastolatkz punkiu widzenia prawa jet wci  osob
HC ?J?cH DRt e Qojawia si w tpliwo co do tegq czy Teres
mo e wnioskowa o wydane nakaz ograniczajce® bez O>TQ@L k>TQ =W
FOI?cHIGI=HCE; FOQQCEE®2:+8; B?2E Q?M NACze
golnie interesuj e dlanaszg poradnj kt6ra od dawra zajmug si  sprawa
mi zwi zanymi z przemoc w nieformalnyd zwi zkach nastoletnib ludzi.
Co semegstnas student prowadz warsztay naten temdaw M T E Bored-
nich w Dystrykcie Kolumbii, zach caj ¢c uczniéw lokalnych szkd do dialogu
nt. czymjed takaprzemocjakie istniej rodki prawreijak doradza przy-
D ; = C | EIN6Wdoguszczaj si przemog i/lub s jej ofiarami Dodatkowq
jeste my zainteresowan TQc; M T2TL?T?HG IK; NHNCITB? MG =
JLT?G Q=L I>TCMOoCeMy skupi si naich reprezentowaniugdy Ko-
deks Dystryktu Kolumbii zawiera szerok definicj przemog w rodzinie
ktéra dopuszca odszkodoward za przema w ,,zwi zkach nieformalnycH
oraz nie zawiel ogranicze wiekowydc wobec strory wnioskuj cg o po-
moc! Jako egana rodkow prawnyd przewidzianyb prawenm Dystrykiu
Kolumbii jed rownie do szerokadopuszczajcs dowe nakazarg pozwa
nemu ,wykonanie lub powstrzymare si od innych > T C ;adpowiednd
dla skuteczneg rozwi zania sprawy™ s dy mog dostosowa rodki praw
nebior c pod uwag konkretre dylemay nastoletnibwnioskodawcev (np.
nakaza nastoletniema pozwanem przenie si doinng MTEIc S

JIJH@ I@W2M)J?@FNO0Jd @3 'U'INGDBPTIBG P H =ND@ £ > E > 5@l
JH Z R @@ | Dw h h w przypadku u .
e adlitem to y y e y dziecka a e sanD
dzieckg, i jako takich e ich te sarre a y j
e i czy gorliwe e , jakie
w h dla dziecka
zdo Kodeksu 10Jd @>"UNDRPTHEG P HNDDF>E 50m
e " jako jakiejkolwie k y z , bez
wzgl du a wiek, o ile ajes az m si a poprzez wi -
zy krwi, opiek , H<d s e o dziecka e zamieszka
e e lub w okresie m lub te e e lub w okresiewcze
mw m )

z do Kodeksu 10Jd @J UTINNDBRPTIEG P H=ND@ € >E > 50m
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Nag trzed cd podcza przeprowadzari 0 wywiadu z Te-
res jes wyra nie podary w wytycznyd do symulacji Studenc maj ,za-
stanowi si, jak przedstawi swoj rol jako JLTSMT,c®AE;NT
M Q IECI=? FC¥ Bsob nadzorujc". W kontek cie poradn analia tych
kwesti ma kluczowe znaczenie Relacg pomi dzy studenten a klientem
s T cone; studen nie do ko cajed adwokatemjedn& posiad upraw
nienia na mocgy zasag praktyk studenckib w Dystrykcie Kolumbii.** Stu
dentlka cz sto czue si niewystarczaj ® przygotowama do pierwszeg@
kontaku z klientk , bd ¢ w J? €Miadom ile wiedzy ma jeszce do
zdobycia Niepewno t mona Jlczy z przemo nym yczeniem by
klientka (oraz osola nadzorujcg JIM N L Tstwdentk jako osob
kompetentn. Studentle w roli adwokad d y do nawi zania wizi
z klientk , jedn& pochodzerg etniczne klasa M J I c 2 # 0TH ¢ PMog
stanowi barier oraz mie QJ®QSH DDPQSNcOG?MTIAHE >QIE;
N; MN OBy? i e studentia w ogdéle nie przemy lagc M@ | FX
strzegajc poradni jako szans na kontak z prawdziwym klientem jed-
nak nie zastanawiajc si , jakie b d jej reakcje gdy usi dzie naprzeciwlko
prawdziwe@ klienta Wielu studentév ma trudno z QSNcOG;=T?HC?G
e cho nie uko czyli jeszce studidw prawniczych mog reprezentowa
klientk w jej sprawie Niektdrzy klienci sceptyczreé patrz na J?cHIG I =
H C HTegitymuj cego si jeszce dyplomem? Symulaca ma da stu
dentan okazj wyja nienia po raz pierwszy czym jes bycie studentem
adwokaten w kontek cie ich relacj z klientem

Studentk wyra nie te prosimy, by pomylacSDE QSNcOG ;=TS
klientce jgj relacp z osob nadzoruj c . Celan jed to, by studentla prze
mylac;D;EG; |=T?EC @zMiCku z nimi oraz jaki maj one Q J &S

Hg M e e w (ABA) JBdJINBdklow Zasad
Prakty k . Od tamtej pory y ,10Jd @"FNOMVK P HBIP @M O
O DXprzyj drit zasad lub NOR JTW TRId < N | e j
praktyk i j przez w amogy ustawy czy zasad lub decyzj . Zasada
ABA HD<12R e U<dJ : 1) zwi kszy P NBRPM<RIDCUER=]
BFGD @ | @aRci e RT? UMKM&RI MJIUN U @ikol@ hbramach po-
i w zakrese i zawodowych Zasady e prakty k , tak
jak m , j ewoluuj zbiegiem czasu e prawa,
e i oraz i RT? UAKMd<Rog e RKdT Ra<> D<PdNO <
RI?<R>R@JI<ROBd?HDIDNGMM<>TEI e te zasady Zasada Prakyk Stu-
h10Jd@>XrUNOBJFOGP H p2ypt aprzez d yjakoZasada -
dowa 48 I <Fd<? e wymogi: t mus si a e w
oz h RT? U RKBMZR&oby . w h do -
a studiéw, zdoby e a w sprawie sweg dobrej reputacji oraz
i , e e pobiera J K ©&< e P N d PHPD
e U < K J dsil € zasad i zawodow§ oraz z m
czy proces y poprzez e przez
* Te sceptycym a , z ktérym spotykaj si y 2UD<dwE e
m oraz y zurz d u w sprawad , ktérych i s podejrzliwi co

do i PNBB?<MHJIR@BRIDF<
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na kontaky studentk z jgj klientk . Zasag praktyk studenckib w Dys-
trykcie Kolumbii przewiduj, c prze =;SIEWMML?IJL? T?HNERCHE
N prac studentév nadzorug¢ prawnk posiadaj ¢y odpowiedné kwalifi-
kacje jedn& nie okre laj konkretnie czym jeg¢ ,nadzd6r"! Osola
nadzoruj ca w zale noci od pedagogiczney podej cia poradnj mo e
mie cz sty kontak z klientk , ale mo e on by te jedynie minimalny.
Nadzoruj cy mo e, lecz nie musi by obecty podcza wst pnych wywia-
déw z klientem: Je li podjto decyzj o obecno ¢ osoly nadzoruj cej
jak studentl wyja ni obecno osoly trzeciej ktérg sama obecno w ja-
ki sposd wskazuje e studen nie majeszce kompetendj koniecznyf
do wykonywana zawodi prawnik&® Jalka powinma by reakcpa studena
w obliczu kierowanh pyta prze klienta bezpo redno do nadzoruj ce®
zamias student® Jakie oczekiwana ma mie studentje li chodZ o re-
akcje nadzoruj ceg® W czase trwania kontaktdv w poradn relace stu
dentn z osob nadzorujc s cigle definioware i okre lane na nowo
Jedn& pragniemy by nas studenc byli wiadomi kwesti zwizanych
z nadzoren od same@ pocz tku swyd relacj z klientami.”

Ostatn cd nie jes bynajmni¢ najmnig wa ny: poprze to wicze-
nie studenc powinn zacz rozwija swe umiejtno ci w zakresé prze
prowadzank wywiadu Wobec dumneg i dyskretng¢ Teresy ktora wstydz
si szukajc porad/ prawnikg i nie za bardo wie jak prawnk mo e jg
poméc studenc maj zadaneé wydobycia informacj konieczny® do
okre lenia czy i jak mog udzieli Terese porad prawniczych Wykonane
tego zadana wymaga od studentdv rozwa enia wszystkilh omowionyd
wcze nig czynnikdv oraz wykorzystana umiej tno ci w zakrese przepre
wadzana wywiady, o ktorych kazam im przeczyta przed zaj ciami.”

Nasa poradna >TC ;TAIXHTCGI>?GFATILC?HNIY;HS
E F C ? HN\;O >Cwykorzystuj symulacj, by rozwin umiej tno ci,
ktore podkre la wywiad zorientoway na klienta pytana otwarte empa
tyczre i obiektywre M c O =7BILH € ? F C’E,dN Blnie" nast pcze Tere
sa jeg dla nich tym, kogo Binder, Bergmax i Price nazywaj ,trudnym"

I: Zasada 48  u oda 10Jd @>0TN@WMIIGPH-PTHIRU<FM@
N@ <?UJMP
Il MOTIRPOIJIMNORQIFDIGDIB>90@Q

' _"HZRD @ IdDJ i kwesti , zobh. , Quigley, przypis 4; a Niec, Evolu-
tionary Supervision, a 243 (2000) Ann , Clinical Contexts Theory and
Practice in Law and Supervision 21 . Rev. L. and Soc Change 10 (1994) Peta T.

, Clinical Course Desigrand the SupervisoryProcess, Ariz. St L. Rev. 277
(1989 (cytaty), Pete T , The Stages of the Clinical Supervisoly Relationship,
(1985)

e Na te zaj cia i czytaj e H< O @VDkMiU @ KM JRR P R B KRROH

@I @BG#]2*F- ;*,=2"4286< >=<1.55 5T?<@ MPR®D

J MWK < Q2D DI?@#GC @MBHXPN<4 .MD>@@B .%<8>7<.58;<

! 8= DI?@®@MBHXMD2@NOM <NON @&M=<PBIO@ MQD!/@RDIB
N@BExD?l, @ BJOD<0O30OT
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klientem" My wolimy widzie Teres jako klienta ktory niech tnie
omawi intymne M T =T3S M @/R2Awi zku z Roberten i nie ma pewno ci,
co do tegqg jak mo e jef pomdéc prawnik Bior ¢ to pod uwag zbierane
informacj stanow pewre wyzwanie Studenc¢ czuj si niewygodnée py-
tajco MT=T?AWMWBLGBE; Q P&yt Gie sprawa bd czy dyskom
fort klientowi i cz sto wahaj si, czy powinn naciska na dalsz szczegé
S J NSEDEINQPZLNSN?HIC I Q I =1IQnigjasn lub najwyra nig
niepewn odpowiedzi. Symulaca procesi pozyskiwana informacj E c
JINFBQCS AL PFTMI<CBBNBM N O >GmrbNiwo  zmierzena si
ze swoim niepokojen przed kontakten z klientem na ywo. Cho by mo-
e uczucawchodzena w czyje ycie ,z butaml' doznawaneg przez stu
dentéw nie dasi T O J 2wyekdninowa, mo na im wybaczy w stopnu
wystarczaj cym by nauczyi si skuteczné przeprowadza wywiad. Znow
znaczené ma tu miody wiek Teresy Student nie tylko musz zdoby in-
formacje ale te odkodowa i zrozumie informace przedstawioa przez
Teres. Wreszcie co jed rownie — je li nie bardzi¢ — wa ne w prag
z bitymi kobietamj symulaca ma na celu da studenton szans rozpocz-
cia rozwijania umiej tno ci potwierdzena do wiadcze Kklienta poprze
M c O =?Rhatakteryzuj @ si empati bez przerywana JLT? J@CGKQ@ IL
G; =B I1=?HC; RO<L TG C MH CM¢niaj cy)”
Zanim zaj cia si sko cz nas student zaczn odkrywa informa

cje, ktére s im potrzebr do reprezentowari Teresy Na kolejnych zaj -
ciach wykorzystaj je do sporz dzena wyst pie (dokumentév s do-
wych) w jgf imieniu.

Il. Przygotowanie , proces i wyst pieni a
adwokata przed s de m

A. Tre  symulacj i
Przygotowujc si do trzecich zaj student poradn otrzymuj
streszczerd swe@ wst pnego wywiadu z Teres w formie hipotetyczng
notatk trafiaj cej do ak klienta Zdecydowali my si udost pni studen
tom modelowy zapis a nie prosi ich o sporz dzene Q c ; MIHT?EACGRIH
QI>WQ JC?LQMUIM?E?TEHT; JGMJIL; @G pbd niejszg sy
mulacj wszysy studenc dysponowa bd jednorodnym faktami
Ponadto w czase symulacj przeprowadzarjena zaj ciach studenc rzad
ko zdobywaj i zapamituj wszystke informace uzyskae podcza
pierwsze@ wywiadu a bior ¢ pod uwag ograniczera czasove i struktu
ralnejes G ;lcJL;Q>1J1>I<SH?Q\CH ; D Fpdzerowadzaj §

. 237-258
** Susa Schlechter Empoweringinten’'enlionswith BatteredWomenw. s r
tal Health s (1987)
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wywiad zdobyl wszystke dare konieczre do wykonana p6 niejszyc za
da . Udost pniany im ten modd réwnie po to, by pokaza naszyn st
dentan tak notatk , jak powinn przygotowa na potrzely akt ich spra
wy po ka dym istotnym spotkanu z klientem W rzeczywisto ¢ przez
reszt semestn wielu studentdv korzyst z tg§ hipotetyczng notatk jako
wzoru zapis@ spotka z klientem na ywo.

A DO AKT

Teresa O'Brie
Temat  Wywiad y
Data: 7 wrzesie 199

1 Tlo
Teresa O'Brie ma 17 lat i jest NUHARJd j Cardozo
w trybi e .Pozostag a urodzicowi ema -
o] KPOMUTH<AOMUOGEN KJGSi Fz m
1CdJKRa<0J= @MI@NGQD:OMP”I‘IEIXH(M<>JFI%IFD
?2IRG<U<M<3bBb Jd MJ>U | D@ dNUHARJd , ale
U?Jd?lTKIigJ y eRTFNUO®@Ad#@ | D
"UD@>E @ ?MT I?7RPGEIDMP< MDAVMPEDUD® >F
R?MJ?B8 @ PKMUTK<CIEHHE @QIN=@ MO
0J)J=@NE @NEG@KNFTAIRRD @IW ?<?R<GPO MU
M<U < , Czasam kupuje e pieluchy i a dla
dziecka Teresa przy wsparciu rodzicéw, jest Bd Z RHITKD @ APIED @ >
F< ¢ o wszystkie jego potrzeby e KINDIREHPG @
F <M Uk< KPD a , Spacery) W czasie gdy Teresa jed
w szkole Jorda przebywaw d J PKMUWUFKIG j Cardozo, za
ktory co tydzie Kd B> kwot (15 dolarow). Dodatkowa w opie-
ce d dzieckian cz sto pomaa jej matka.
e Terey utrzymuj cork , lez etowarzysz jej w porad-

. Terema méwi, e s bardzo zajci prac a a ile to e
R J G <TdIg@ ich w e e
2. e u .z
2 w zasaq etyki e a . erze
czywisly lub y y t . Dlatego te aprowadz baz
h wszystkich h i dotychczasowyh w i stro h w celu okre-
, Coy akiedy e M@KM@ U@ | OJR <d . W trakcie -
go wywiadu z m m m zawse sprawdzamy, czy y
w jakiej j sprawie i HDX@HD@ER® @ y W sta
e tg osoby Staramy si skierowa j do o . Zasady Etyki

Zawodowg 1 0Jd @>r"ON@WMIBFGP H>=D



"9 *@t%;.<B ;2*7<B6>59,3*.C7*,G®B*-92@7B,1

M@ N
- =@>IT 1@ Q@ M @ #&'O
2TH>U<NJRT, MO@G@AJIP
"JH"@TMMINNDIR® M@ N

10<dT 44 Dure Street NW, DC 280®
r : (202 998-88@
4. e problenu
W i trwania ich trzyletnieg zwi zku Robet G;FNL2ZNI1Q;

Teres. Zacz d si od napastowad MclQH HATSQ;B®,dziwk "
i moéwieniy e jed A c Q Jgxzwarto ciowa Jednocze né Robet jes
skrajnie zazdrosy i zaborczy Mowi Terese w co ma si ubra i niszcy
ubranig ktore mu si nie podobaj. 6 ; < EDDJ; AL’<Skontrolowa, z kim
rozmawa przez telef;m i T ;< LdBDS;FMBIESEH N QETNW c | J = EGNCN
LBTH;¢t>G;c?RBBIG;D L;NEclIQHLT?L B85 Twagre
sj fizyczn, gdy G C;; erodzi Jordana chodZ o policzkowane i gro by
zabiciajgj i jg rodziny. Od map 1997 r. G G C?DIM?H2F>QJILTS
J; >@ogro ek lub agresj fizyczng (zazwycza policzki i ciosy) na miesi c.

16 grudna199% , HC? 3 dDRAHM;LI>TC&HI LG ; H<?N> |
MBIMT; AG TI<;=T8 przyjaciee Terey przynie li prezeny dla dziec
ka. Kopa c ¥tzko dzieclatak >cO Alje THCMT AT O <L ; HVESH
E CLITNLTGMHECM®I cian . Robet T ; AL I E€abiere Jordam
jeli jeszce raz przylape Teres na przyjmowanu prezentév od obcych

Najpowa niejsz incyden G & GC?DOI=T?LQ= , ECSHN .I
<?MNJ|1>e@?L?2MHEpi ci podczasprzeczko to, jak Terem si ubiera

Teres niech tnie nazywa te incydeny biciem czy przemoc. Nazy
wa je ,béjkami" i aEcWN H®@aG &, e Robetj aH;J;MNILQ;c
JLT?McOGHBISWIS>28, e nigdy nie O>?LTE<?LNITILW
b obrory Qc; MA®RJIJIQMNLTSAGIHE?N;;E; GC

+ M NCOIHH= 9\> ? Wvrze nia 199 r. Terea J I QC ? > TIXK;xL
N |1 Q €ponownk jes w ci y . Robet natychmiassi LITMC?EELTE ¢
=T ; ® nowe dzieclo uniemo liwi mu wst pienie do wojska '; Tg0?L?
M?Cusun c¢i ; ona |>G W Q @Gl&st pnie popchn cj w brzuch
i T;ALITe@di nie usune dziecka zabie Teres i dziecka Pojawili si
jej rodziee i widz ¢ Jc ;e TTeres wyprosili Roberta Nast pnie wysiali
Teres wraz z Jordanen do ciotki, Debry Ross

Po adnym z tych incydentéw rownie tym ostatnim Teres nie
TQLWSsi Cc pomac medyczn. Poradzili my je jak najszybcig TAclMC
si do lekarzacelem okre lenia czy w czase tychwydarze co si niesta
d D FOHC?H ;LI>O>HC®B=EO

Okre lenie celow klienta
Terem chae mie mo liwo bezpieczneg powrotu do donu
i MTE Izako czy przema i odej od Roberta aby broni siebe i nie-
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H;LI>T*H C? =B C ;XGwnie dosta od Roberawsparce finan-
soweldg JLTSD;=CWEME,GGIHAMMOA?LYSIIMT QEl; c
GISJL;QHCE;JLIJIH; In@szcporadni.

6. Kwestie prawne

Czy konieczry jeg tymczasow naka ochrory (,TPO")? Nakaz
ochrory cywilnej? Jakie rodki prawres Q ccijwe? Rozwa : zakagro b.
i atakéw naka zaniecham kontaktow alimenty, opieka nad dzieckiem
nadzorowar odwiedziny doradztvwo w zakresé przemog w rodzinie za
j cia z rodzicielstwa Jakie inne =; clowe rozwi zanie ustawow®

Upowa nienie reprezentowata Teresy siedemnastoletnjenielet
niej: Teres = B = C ; by myja reprezentowali zdag sobe spraw z te-
go, e poniewa jed osob nieletni, musiny otrzyma od s du odpo
wiednie zezwolenie Musimy sporz dzi wnios&k 0 wyznaczera jgj
przedstawicied prawnego

7. Status

Teres czela na dzisiejsez spotkané z nami w sprawe tegq czy
mo emy uda si z ni jutro do s du, aby pomdc jef zdoby tymczasow
naka ochrony 6 ; T H ; = Tepragnie by naka s dowy T ; Q CcILM N ;
HIQ C? ElRbBet matrzyma si zdalaodjej M T E tym&zasow opie-
k nad Jordanen i alimenty. B = C ;Stes by Robertow nakazan
uczestnictw w programe doradczyn nt przemog w rodzinie oraz zaj -
ciach nt. umiej tno ci rodzicielskih przed zezwolenien mu na jakiekol
wiek widzenia z dzieckiem

8. Wra enie:

Teres jes osob dumn i dyskretn i najwyra nig ,dziewczyn
z charakterem" Czuje si niewygodné musz c poszukiwa pomog na
zewn trz celan rozwi zania swyc problemoéw Wydaje si bardo samot
na gdy je rodziee nie przyszl wraz z ni , by pomdc jej je rozwi za . M6-
wi, e z Roberten ju konieg jedn& po innych JL T ? MBRQcSSIs >E ; =
QL;spPEHC?AI

#@?DBOECE=24;

3 =T ;MCBzaj nas student otrzymuj wprowadzeng w pro-
ces sporz dzana dokumentdv wyst pie prawnika (,wyst pienia adwo
kata przed s dem") koniecznyt do rozpocz cia sprawy o wydanki naka
zu ochrony w naszé symulacj wniosku do s du i o wiadczenh o naka
ochrory cywilnej, tymczasoweg nakazi ochrory oraz wniosku o ustane
wienie opiekura ad litem (czyli adwokata) Cho udost pniany studen
tom konieczre gotowe formularz s dowe oraz prébk wyst pie adwo
kata przed s dem z innych sprav o wydanie nakaz ochrony studenc
wci  maj probleny z wykonanien tegp zadania Trudno ta wynika
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ozoddzielana M T =T QI CWIANWNH SGHICBILT?EIHS QO

j cych, jedn& nie daj cych podstav dochodzera na drodz s dowej;
cho Tere® mo e czu si uraona tym, e nazwam j dziwk, AcOJC
i bezwarto ciow, studenc musz oceni, czy te wyzwiska stanowi pod
staw wydania nakaz ochrory cywilng namogy Q cciwej ustawy? Czy
na mogy prawa Dystryktu Kolumbii zabrané pagena czy zniszczer@ ¢ W
eczka dziecla stanow ,naruszené wewn trz rodziny"?* Studenc mu-
sz odnie si do przedmiotoweg prawa zaprezentowanegna drugich
zaj ciach i zastosowa je do faktéw spravy Terey celan okre lenia kto-
re incydeny powinry trafi do wyst pie przed s dem, a ktére bd sta
nowi jedynie M T = TS3wspikcaj ce w czase ustne® zeznana klienta
w post powaniu s dowym. Studentc musz zmierzy si z rzeczywisto Ci
prawn, i wiele czynow ktoére uznaj za ,przemocc w rodzini€' nie jes
w istocie uznawae za takowe przez prawo Dystryktu Kolumbii. Przema
emocjonalna ktor wielu studentév uznag za najohydniejsz form
przemocy nie dag podstaw do dochodzema na drodz s dowej; podob
nie jak napastowam ekonomicze czy izolacja b d ce tak istotnym
MEc;>8CEBPGQE; STEIHNLWEZnNie to zwraa te uwag
na kweste wymiaru sprawiedliwo d i przepisdv oprzedawnieniu:

Sporz dzajc wyst pienia przed s dem studenc musz zacz
uwa nie my le , jak uywa jzyka. Terema 1JCMJ¢FCGAIBEJS=B;HC?
M N O €2 ste-odnotowuj takie zachowargéw nast puj cej formie: ,Po-
zwary T ;; N ; EcwQipskodawc " Studenc ucz si, e uycie rozstrzyga
jeych poj jak ,atak’ usuwa z wniosku M T =TI mWaklcdne do realk
styczne@ przedstawierd spraw s dziemu, a wi ¢ przygotowujc
wyst pienie przed s dem naley ich unika . Studenc ucz si unika M QW
HC?T,;GQ?gaRitkq cyhr wnioskodawc. Jeli w wyst pieniu po-
wodki studen pisze ej uderzom (co sugerug zacinit pi ) aTere
sazeznajei TIMNMAIFC=TE+@M®A2divaX > c)l, jgf wiary-

, zoh. z do Kodeksu 1 0Jd @3 'UTINGOBRPTIBGP H=ND@ ¥ > E
5@l e e z " jako ,akt y karze jako
przest pstwo .Cho jed to e szkodliwe sane wyzwiska e mog by
e jako przest pstwo.
** Tak, zoh. z do Kodeksu 1 0Jd @ >"0 N@DBRP) FOP H ND@F¥ > E 50m

: zdo Kodeksu 1 0Jd @3>"0TN@DBPY F®P H ND@E > E
5 @M U1 DN UGWEE@DD <

5THD& i kieruje spraw do Rd<PU .W 10Jd @i>UNDM@F>D
JIJGPHXMJIRB?U Sspraw h i h h przemog/ w rodzi-
e d j . W przypadku h spraw j azestro mud by
m Dystryktu lub co j jede akt przemog/ w e H P Ndhie miej-

se w Dystrykcie Kolumbii. Zob. zdo Kodeksu 10Jd @F"0ON@WT)BG P H
=Db@E>E 5 @0l "J? <O F JRiJpodejmuje przymusowe ? UD <d <ID
RNKM<RX<FYI>CMXD@ MVMEBRDADRDIITONO<I<&IL=3 1 !
.MU@?<RIDEUHIBRIE@RFOZMT vy powddztwo, w sprawad h

k o charakterze m lub N O <Gkpotka i dwa lata. z do

Kodeksu 1 0Jd @>"UNDBRY FOP H -ND@DE >E ? 50®™
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e zosta poddam w w tpliwo  przy wykorzystanii jej T col-

nych pod przysig o wiadczena w sprawe wniosku oraz o wiadczena
w sprawe wydania cywilnego nakaz ochrony Podobnie studencucz si
ostro no ci przy Q czaniu do wniosku bezpo rednit cytatow Jeli we
whniosku cytuje si pozwaneg moéwi cego: ,Jak si nic zamkniesz zabij
ciebie i dzieckd a klient w rzeczywisto ¢ nie potrai sobe przypomnie
> | E c ; >BHVScaWf@arygodno teg cytau zawarteg we wniosku rownie
mo e zosta podam w w tpliwo , co >T C H niekorzy klienta

Orzecznictvo dost pne studenton na potrzely spraw Terey po-
winno pomd& im w sporz dzenu wyst pie przed sdem i to Qcnie
w czase tg symulacj po raz pierwsz spotykaj si z niezmierne istotnym
poj ciem ,teorii sprawy" Teoria spraw stanow logiczn, przekonywuj-
c opowie otym,co aT>;UTiSwaprawd ". Opracowane teori spra
wy to proces majcy pocz tek przy pierwszyn kontakce z klientem i roz
wijajcy si, gdy prawnk studiug prawq zajmug si badanien faktow
i odkryciam formalnyni oraz prowadz konsultacg z klientem Procey
cz stokro opisup si przece wszystkm jako zawod/ zmierzaj ce do te-
go, wersj wydarze ktorg strory ustalajcy fakty uzma za prawdziw
i wersp ktorg strory natemdteggco a T > ; U 3i Sheprawd" jed bar
dzig wiarygodna® W czase tych zaj prosiny naszyh studentdv o wy-
konane pozorne proste@ zadana maj cego na celu wyja nienie pojcia
teorii sprawy W odniesienu do spraw Terey prosimy naszyt studen
tow o O T O J? @H&sPplijegp zdana (maksymalné pi dziesi t
McW@0 MJIL;Q@INS=TS6GOMNT MNO>XQ?H NWMN;HILQC?H
si , jak informacje ktére zgromadzili w proceseé przeprowadzami wywia-
du wspieraj lub odbiegaj od ich teori sprawy Sprecyzoward teori
sprawy poma@ studenton zaw zi lub rozszerzy zakreswyst pie prze
s dem oraz postulowanyh rodkéw prawnyd celem okre lenia ktére in-
cydeny naley uwzgl dni w dokumentab s dowych i jakie informacg
jeszce naley zdoby . Zmusz ich to rownie do pomy lenia o tym, jak
tworzora przez nich teoria sprawy mo e — lub nie — odpowiada celan
i preferencjm ich klienta Studem mo e chcie przedstawi klientk ja-
ko bezsiln — awi c godn Q M J W c;="T &iarC przemoy w rodzinig
gdy tymczasen klientka chee skupi si na swych mocnyd punktad i wy-
NLTSGd. eizepracowar tych kwesti wraz z klientem stanow istotn
cz zorientowang na klienta M ©@ @ prawnicz¢ i studenc powinn zmie
rzy si z tym zagadnienim jak najwcze niej gdy pO niejsza niemo no
zgody w sprawe teori sprawy mo e znaczné skomplikowa spraw .

** Thomas A. Mauet, Trial S 466-4® e czwarte 1996)
y Miller , Give Them Hack Their Lives: Recognizing Client NarrativeCase Theory93
Mich. L. . 485 (1994)
* Zob, , LucieWhite. Subordination,RhetoricalSuivival Skills, and Sunday Shoes: Notes
on theHearingof Mrs. G., 38 Buffalo L. Rev. 1 (1990)
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Wreszcie symulacf przygotowania/procesu/wyst pie przed s -
dem dag studenton pierwsz mo liwo symulaci do wiadczena sal sa
dowej Studentdv prosimy o przygotowane si na posiedzerg w sprawe
pro by Terey o wydanie tymczasoweg nakaz ochrony W Dystrykcie
Kolumbii posiedzera s du w sprawab dotycz cych wydana tymczasowe
go nakaz ochrory odbywaj si ex parte przed M E cG3s @8ziowskim
w jednoste ds przemog w rodzinie s du wy szegj instancji TPO jes wa -
ny prze 14 dni, mus by dostarczop pozwanern osobi cie wraz z wnio-
skiem o CPO a posiedzerg s du mus by wyznaczoe w okrese 14 dni
w zwi zku z podstawowwyn wnioskian o wydane nakaz ochrory cywilne;.
RO ni s dziowie S du wy szel instanci przewodnicz ¢ posiedzenim
w sprawab TPO maj diametralné r6 ne style Niektérzy pozwalaj stu
dentan zadawa klientowi pytania Inni nie zwa aj na studentdv i sam
poszukuj koniecznyt informacj bezpo redno pytaj ¢ klienta W symu
lacjach posiedzera w sprawab dotycz cych TPO zespd naukowy kliniki
odgrywa s dziéw i pokazug studenton ré ne style celem przygotowana
ich na jakiegokolwi&k s dziego Jedn& niezale nie od stylu dane® s -
dzieg niektére elemeny posiedzera s stosunkow stale Klienci prosze
ni s — poprze pytana adwokaa lub bezpo rednd — o wyja nienie, co
MJLIQ ]>CBCIcs du w poszukiwanii wydania natychmiastowegq naka
zu. W trakcie JLT? Mc O& B JH Bdetycz cych TPO s dziowie za
zwyczg nie wykazuj zainteresowami M T =T ? A WistbQ przemocy
Chodz im po prosu o informace na tema wydarzenia ktére spowode
Q:lcJID;Qed Hlenta w s dzie w danyn dniu. Jedn z umiej tno ci
wypracowywanyb poprze t symulacj jes praa z klientk celan spra
wienia, by JL T ? > M blvoQ ldstori w spos® zwiz c SFTH NSMT=T7?
AW c | @Sprzekona s dziego o konieczno ¢ wydania natychmiastoweg
nakazu Ponadto klientowi zawsz zadag¢ si nast puj ce pytanie ,Czy
obawia si pan nadchodz ceg zagro eni nietykalno d cielesng (ze
strory pozwanego)?" Pytane to stanow wymagan ustawow norm
w sprawab o wydane tymczasoweg nakazu” Symulacg poma@ upew
ni si, e studentc wiedz, e maj M c O =t&8pg kluczowe® pytania
i przekaza t informacj klientowi, tak by s dzia >S M J | Hpdstaw
prawn (,wan przyczyn") do wydana tymczasoweg nakaz ochrony

Nauczené si jak przygotowa klientk do wyst pieniaw s dzie, sta
nowi kluczow umiejtno wszystkih studentév poradnj jedn&k jest ono
szczegOlngé wa ne dla studentdv pracuj cych z ofiaranm przemog w rodzi
nie. Nasz klientki cz sto cierpi na pourazove zaburzera stresove i inne
a sano do wiadczené pojawiena si na sal s dowg mo e wzmochi po
czucie maltretowania Po cz ci rol studenajes ochrora klientki tak by
przej cia s dowe nie M NSstc dla nig jeszcz jednym urazem

zdo Kodeksu 10Jd @>"0N@DBP) FOP H NDDF > E ? 5@
O@BPG&HD j i e w sprawad h 7(@)(2)
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Z punktu widzenia obrory procesowp symulaca ta dage te stu
dentan pierwsz mo liwo rozpocz cia wypracowywana Q c ; MIHN KOS F
JL;QHAAIPHA;<C2IQHCS®QILT?G; @CL #Ldem. Jed
nak wa niejsze je¢ to, e to Q cnie podcza symulacj student po raz
pierwsz do wiadcz reprezentowami inng osoby Nale y podkre li
znaczene tego wydarzenai omowi je ze studentamiktorzy mog przy-
zna si dostrachu przed wyst pieniam publicznymi jedn& powinn (co
cz stomamiejscd bardzi¢ obawia si zawiedzemklienta Studencpo-
woli rozumiej powag swe@® przedsi wzi cia, tzn. e bezpiecze stw
drugig osoly cz ciowozale yodjako ciich obrony Do wiadczenate-
go nienale y jedn& wykorzystywa jedynie do straszera studentdw po-
winno by ono réwnie u yte do potwierdzenia e studentcs rzeczywi
cie w stank by skutecznym obro cami swyd klientéw, o czym wiadczy
ichwyst pieniepodczasymulacji

Po uzyskanu przez studentdv tymczasoweg nakaz ochrory dla
Terey kontynuuj oni bardzig wnikliwe przygotowanejej sprawy Kolej-
nym krokiem w symulacj jes wi c omoéwienke z klientk alternatyw jej
preferencjj celdw i obav — innymi stowy, zaj cie si udzielenien klien-
towi doradztva prawnego

Il . Doradztwo prawne

A. Tre  symulacj i
Oproczlektury kilku ; LN SBRDAB NWOELIL;>HC=RNEEG C? HN
JLPEI|F?D@&hdmmi wporadn nas studenc otrzymuj nast puj -
ce wytyczre dotycz ce symulacji

A : Teresa O'Brie
Opis :

Przygotujcie si do sesj azP?UMHSsESdMaVIGFBEBED @10
2OM@NMD @O ZKMB<NEIHI>FJO M U ¥ HINGIJ@IDH>U<NJ
RTI<FEHI>CMJI y przed iiagresj ,
tymczasow opiek d dzieckiem oraz z a w
z w domu i szkole z e obejmuje w lub h RTKd<O
, < KM U Ttydzid o] e w sprawie o -
zu y j (CPO).

a ezajcia e doradztwa o dla w i czytaj -
ce pozycje Bastres & Harbaugh, , g d g 23529
(1990) David A. r & Susa C. Price, Legd g d g 192-2D
(1977) Mary , Understanding Women's Responde®omestic Violence: A Re-
definition of BatteredWomanSyndrome21 alL. . 1191 1215-128 (1993) ate

zajcia i czytaj H < O @TVMDOMI< FOd RKI B <RRK-JZD > D <
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20M@N<eU<?UR<UDd o ew sprawie omowie-

a i 2UD<dI<xIDPOH@O<KRIXD k®idbdziesi dzi-

sigj. Terem ema , C&Y a do aCPO i codo

h w h w przypadku, gdyby si ato U? @ >T?JR<d<

Teres/ pot guj e , I wczorg m wieczoren za

?2URJIPDIDEDI=@BKMU @ KMDDKDIR B @ 2U Di<d e

ado aCPO, zgodz si a wszystkg cze@ sobe , W tym

K@ dpiek d mi m dzieckiem po jego .-
bet KIJRD @ PG d y jego y a KMUTNgigJ?IJRD @?UD <

si, ew przypadku aCPO ebdzieHZzZ® do wojska. -

bert =d <detes,bysi z m NKJO HQPEK IR D @ ?Urbzande

i echceoraz ezostawj w spokoju, oileporzud spraw . Teresajest

ai j ezabardzowie, cze® echce
METODA : e
Podzielce si  a cztery grupy ez . Zapla-
e i przygotujcie Wasz sesj az P?2UMH<2@M@ N
- MD @rbsz czas a e przed zaj ciami. Do-
datkowo, damy j grupie 10 t w czase zaj a grupowe zapla
e sesji Po PKd T@®OI@BURRKN N K ZAKIMU @ KMJIJRNPHBPA <
cj " j z grup. y od yla y a e 4,
c jz hJFJd HDI@<RTFJI<dDM¥& HDI&KMU@UI<
>UJITE< i . W Teres O'Brie wciel si az -

szyh =TdAEGD @10 @ F

% M R K kilk u )
Skupciesi a u ai ugo asesj po
. e e " dla a e
RTOdPH<@ U@ ID. esi a u i -
u celow
az kilk u )
esi a u h : Jakie
s e sposoly a celow
- Jak wypracowa e ,
-jak :
- kweste w adwokat ,
- e pyta otwartych,
- e k a pyta h a eod

JBZRIZZN U >U ®BGHI@ZH <?<OOFINO<OID>C

2 <Fsi eUdJddJewrol Teresy R>D®@IGDaz h h
tek, J > < 6UKM U @R MJ ? Udd BO THRIU < F NGE-NVIT+ D @F3 = D(@&h po-
a si i m =Td?&I<KNUONOP?RA@UE>@ ||

Di<?382@M @NIDRMM @ <GDNOQJ ZUWRABA RTK<RPETU<=M<FdJ
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Grupa 3: (Wyznaczy kilku studentéwy
Skoncentrujee@ si  na okre leniu konsekwendj ka dego z mo li-
wych rozwi za :
- zajmijcie si skutkam prawnym i pozaprawnymi
- przewid cie prawdopodobie stw ich wyst pienia,
- okre Icie za i przeciw

Grupa 4: (Wyznaczy kilku studentéwy
Skoncentrujoe si  na podejmowani decyzji Ja&k mo ecie pomdé

Terese O'Brien rozway mo liwe rozwi zania i sporz dzi plan >TC ; c;
HC,;

6?MN?QLCCLT?=CQ

pomy Icie, jak je ustrukturalizowa (lista, streszczeniglista celév na

pi mie), )
- rozwa enie czynnikdv niemierzalnych
- co w sytuacji gdy prawnk zostané poproszog o podj cie decyzji?

B. Konteks t symulacj i

Teremmamtlikw Acl®@@i boi. /EIHN; Ecbi 1Qnj Robert
ktéory <c; AsSST? M Te L ICA dowej. Co ma zrobi ? Na naszyb pitych
zaj ciach prawnig/ i klient spotykaj si by omoéowi spraw. Aby uwypuw
kli r6 ne aspeky doradztwa na rzez klienta wiczenie to wprowada
JI>TcOL2QMDL ; > HCHNQ $8zZLci ME ¢ ; > 13Qka dej z nich st
dend maj zawczas zaplanowa swe podejcie do zadana korzystajc
z zasal doradztva zorientowaneg na klienta, z ktérymi si zapoznali

W cz ci pierwsz¢ studenc witaj si z klientk i przygotowuj j
na sesj poradnictwa Cho zadané mo e wydawa si do proste wpro-
wadzené odpowiedni¢ atmosfey na samyn pocz tku cz sto determinu
je dalsy przebig sesji Student musz przemy le niektére podstawowe
lecz kluczowe wybory. Czy zwracany si do klientki po imieniu? Czy ka-
emy jej méwi sobe po imieniu? Czy wiek Terey ma QJ QSH [>J1
wied na poprzedné pytanai czy powinier? Czy siedziny naprzeokv sie-
bie przy biurku czy te ustawiany EL T;?QIMd J IMWL>DE&?A; FCN;LH
&E T;A;5®Gzmow ? lle z siebie samyd wyjawiamy w trakcie tg
wst pnej wymiarny zda ? | wreszcie jak przechodzing od niezobowi zu
j cej pogaduszk do omoéwieni celdw klienta? Wszystke powy sze wybo-
rymaj QJ&SH JLTSPMPE?HDF CCHXQIN; EF GICHI Q CIhH
uwa nie przeanalizowaaw ramad symulacji

Pierwsa grupa ma te za zadané sporz dzi ,o0 wiadczenie wst p-
ne", w ktorym studem wyja nia swe oczekiwana wzgl dem klienta pod
czes tg sesji Zgodnie z modelan zorientowanyn na klienta TQc; MT=T
ASD?>HB=?"QW?IL? TCBENMD=®I=HTERHC? HM\N;OE? H :
CE F CQirtdsz oméwi i wynegocjowa warunk swe@ partnerstwa ktoé-
re stanowi bd podstaw ich wzajemny& relacji W nasz¢ poradn
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klienci nie s _ jedynie pasywnym odbiorcamh O MAcXD ; QH S'sFBC ? HD= C
B réwnorz dni partnerzy maj obowi zki w ramad tych relacji sformu
clQrceleogdlnei MT=T ? A \keellQ Drawre i pozaprawe rodki ich
osi gni cia, rozway skutk ka dej opcji, opracowa teori sprawy/narra
cj i zebra materid dowodow wspierajcy t teori . Klienci mog nie
by gotow nataki spos® reprezentacji T ; E c ;c3 ; ®po prosu przeka
swgd problen prawnikowi w zamian otrzymuj c gotowe rozwi zanie.
Niektdrzy klienci niech tnie przyjmuj do wiadomo ci, e maj ,praco
wa"; inni uwaaj, e nie s na tyle kompetentni by wykonywa zadana
opisyware przez studentow Celan symulacj jes zmuszerg studentdv
do przemy lenig w jaki sposd wyja ni teori zorientowang na klienta
M & @ prawniczé oraz co oznaca ona w praktye dla naszyt klientow.

Wreszcie pierwsa grupa pomo e Terese okre li i sprecyzowa jg
cele Bardao cz sto studenc (i prawnicy) maj tendencj do pomijana te-
go kroku, przeskakujc od obecno ¢ klienta w biurze do T ; ehia, e
klient zamiera zaanga owa systen prawny Uwzgl dniaj c informacje
ktére maj na temd klientki, studen¢ mog T ; Ec;>e wiedz, cze®
chee Teresawywalczy naka ochrony alimeny i opiek nad dzieckiem
Jedn& s to mo liwe rozwi zania co do osi gnicia jg celow, a nie cele
sanew sobie , LTS E c; >=IABIB? LS e by powstrzymare prze
mocy, zdobyce uwag Robert tak by na powa nie wzi cDDJL I <&
< 1=BLIMQB=TC?I-MCN ; FDI+MCRWSG;A<;>;HB;L;EN?
LO DDOzwi zku z Robertem jgj ch ci kontynuowana teg zwi zku, jej
niepokojov zwi zanych z JL TS M T Rbbera w wojsky, trosk o dzieci,
obawy i/lub nieufno d wobec systenu prawnegojej niepewno ,czyd e-
nie do wydania nakazi ochrory jed¢ najlepszyn rozwi zaniem oraz tysi ce
innych czynnikév majcych QJ®QSH DDdecyzj. Dopier gdy studenc
przeanalizuj powy sze kweste wraz z Teres, mog zrozumie jej cele

W omawiang symulacj kluczowa jes autonoma klienta Bior c
pod uwag fakt, e studemzazwycza postrze@ cele klienta w kategoriab
prawnych klientka mo e czu presj, co do opisu swyd celow w tych Q c;
nie kategoriach a nast pnie przyst pienia do d enia do uzyskana rod-
kow prawnych gdy inne potencjale rozwi zania mog lepig M J ? geH C
potrzeby Prze =;csymulacj skupiany si na takim kontakce z klient-
k , by da jg moliwo wyra enia swydh pogl dow, celow i preferendj
bez poczuca bycia zbytnio pod Q Jc S Q €z&to niewypowiedziangj lecz
zazwycz@ wyra nej, ch ci studena udanien si zt spraw do s du.

Druga grupa pomaga klientce wypracowa alternatyw — jak stu-
dend i klientka mog QM JWcJL ;cele® ;osignicia jg celow?
Uwzgl dniaj c fakt, e QS ;LNSEQOG UQ TH&es celan ogoéinym
jed ochrora siebe sam¢ i dzied przead dalsz przemoc, student musz

1 Bastress & Harbaugh, , g d (1990) d P. Lopez,
s : e sVisio o Progressie Law Practice (1992)
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pracowa z Teres, by poprze ,burz moézgow okre li , wjaki sposd cd
ten mo naosi gn . *Jedn& zapewnienie e Tereajed rownorz dnym
partneren w opracowywani mo liwych rozwi za niejeswcale c; NQ ?
O?L?MANMNIMOHEIQ>HC?T;>IQCAKCRPI?@HY?M; G
=B=?T S HBRd%prawiaj, e okre lenie przebieg > T C ; sprawa jej
trudno . Cowi cej, inne czynniki, takiejak pochodzerg etniczne klasa
M J | ¢ 2 =TBH) nice pici mog sprawi, e niech tnie omawia b dzie
alternatywmre rozwi zania ze studentami-adwokatamiStudenc musz
by wra liwi natakie kweste oraz ustali najlepse podej ciezapewniaj-
ce e wspoblnie z Teres zaproponuj alternatywre rozwi zania. To, jakie
rozwi zanie preferowae b dzie w ramad symulaci zale e b dzie oczy
wi ci e od tegq jak odegrao rol klienta jedn& starajcsi osign da
ne rozwi zanie studenc powinn przemyle r6 ne opcje Czy powinn
najpiew zapyta Teres, jakiema J 1 G S MH; D Qprzedstawi swoe
czy te zaanga owa si w nieukierunkowan ,burz mézgéw’, w kt6re
uczestniczy b d wszyscy W ramadh ka dego z powy szych podej stu
dend powinn by uczulenjwjaki sposd zadaj pytania Pytana naprc
wadzaj ce czy kierunkowe mog zasugerowaklientowi, e studen pre-
feruje konkretre rozwi zanie, natomias sanme pytania o charaktere
otwartyn mog spowodowa wejcie na pozion MT =T ? AN kdnetz
ny do wypracowanaré nych rozwi za . Natym etape celan studentdv
nic powinno by okre leniejedng alternatyw i rozwa eniejej wszystkich
skutkéw, ale opracowane listy rozwi za prawnyd i pozaprawnych
z ktérych Teremmo ewybiera .** To zadané jes szczegdlné trudre dla
tych studentéw ktorzy maj ,obsesj" na punkce rodkéw prawnych

Trzeci grup prosiny o okre lenie skutkén ka dego z rozwi za .
Na potrzely tegp wiczenia konsekwen@ pozaprawe s réwnie wa ne
jak prawne Chocia naka ochrory mo eda Tereseochron, do ktorg
d y, mo e on rownie doprowadzi do NLQDCTIFK)IHBDD>TC = C
M N ; M@ EN T ; J L S®yhhagaj cy powa negrozwa enia Studen
ci i klient Q MJW cJ telenQuitalena plusdv i minusv ka dego z po-
tencjalnydh rozwi za z punkwu widzena klienta ,LT S Ec;>dl @niie
do uzyskana CPO T ;J? Q HS®E@ LL bkBron prawn, alete GIAcS<
uniemo liwi Robertow wst pienie do wojska potencjalné zmniejszajc
jego JL T S’M TcB$>NG M ; G8rysoko alimentéw Prywatni wy-

R purza mézgow' jest procesem ktéry w u ma e
Osoly R N K Z d K MesohbP &len aKJIJHTR@OZ o eodrzucaj ja-
ko =d ycy . Proces te aim KJHTNMITICE @ FI<
=@ acy , CO ma miejsee . ,Burza mézgoéw' cz sto owocuje
watorskimi , ktére e K JE < RDsd Ww=trakcie bardzigj

j dyskusji.

H y e przez h w to : eo z , Z&x
warcie j umowy j i e Teresy, e si
z , oraz e problemu z m bez a adrog
Wykaz w zawiea 8 <d k C.



SprawarTeresy O'Brian: symulacja przeznaczonadla poradni prawnych...

negocjowaa umowa lub pozas dowe porozumieng stron JITQIFE c S <
.1 <? L NMsQpi dowojska jedn&k ich sensowawykonalno jegwiel-
ce w tpliwa.” Wreszcie studentdv prosimy réwnie o0 negocjacg co do
tegqg jak prawdopodoba s dare konsekwencje Musz rozway , czy
w og0le powinn odpowiada na to pytane i jaka G | A cSby tre odpo
wiedzi, uwzgl dniaj ¢ ich stosunkow niewielkie do wiadczenie Studen
ci ch tni przeprowadzi proces w sprawe Terey najcz ciej zawy aj
prawdopodobie stw otrzymana nakaz ochrory cywilnej; podkre lamy,
e t subteln manipulacj naley stwierdzi i omoéwi .

Czwartagrupaskupiasi naprag/ zTeres zmierzaj cqg do podj -
ciadecyzji Grupatapoma@ Tereserozway zai przeciv oraz wszelkie
aspeky niemierzale — emocg czy przeczuciaPrawnig/ cz sto czuj si
niewygodne omawiaj c kweste emocjonale i nie doceniaj ich roli
w procesé podejmoward decyzj przez klienta Jedn& TQc; MO ETH
tek cie przemog w rodzinie takie niemierzal®e czynnik mog mie do-
HCBRQJIdQIH >?=S8SEBPC?PNE~NDNO>AREBHNFE ORI C F
D A wci kocham lub ,Nie chc, by moje dzied QS =B 1 Q S ;lmxz
ojca’ mo e mie powa ne skutk dla JL TS M Tstdsunkdv adwokat
klient. Studentzmuszens zmierzy si ztakimi kwestiam natuy emo
cjonalng wraz z klientami wprowadzenrg ichw T colny charakte takich
rozmow jed jednym z celdw naszeg nauczania

Istotn cz ci zadanastoj cegoprzedt grup jed zastanowierd
si , jak ustrukturalizowa rozmow . J& dot d studenc prowadzil z Te-
res stosunkow nieograniczon rozmow na temd celéw, mo liwych
rozwi za orazich zai przeciw Zadanien tg grupy jes zamieni t roz-
mow w podstaw podejmowara decyzji Grupa mus rozpatrzy swe za
danie pod k tem logistyki (czy diagramy listyczyinne G ; N?8@Cd O ; F
H? pomog klientce podj decyzj?) oraz w kategoriab filozoficznych
J&k zauwa orp powy ej, studenc proszems o zaplanowarg swg sesj
poradnictvaprzed zaj ciami;cz  planowanamo eobejmowa opraco
wanie Q cnie takig pomog wizualnej Opracowane takieg narz dzia
bez O>T@E € C Nhtd N by problematyczne mo e sugerowa, e praw
nik tak naprawd nie cen sobe Q E cOEBF C 7 H;Neczapo wi cony
na sesj byl stracony Umiejtno studentdv Q SNcOG; MQBHCTS
gotowa oraz Q czeniagow prowadzon zklientemrozmow jed istot
nym elementen procesl uczenasi .

"W 10Jd @i>"UONDM@BEP H:<OM P N@@FBERJ > C MKIJ ? GEBE <R =M <

€S , co podlea karze a do 6 miesi cy, ew i 300 dolaréw lub
obydwu. Zob. u j i 10Jd @>"UN@WBT)BG P H>abD
e w sprawad " 7(c), 12(e) Dodatkowo, z do Kodeksu
10Jd@>r0ON@W)IFGPH=D@F>E B U@ UR<G e eza
e u y e karze a do 18 s ew i
10 dolaréw lub obydwu. t a a o charakterze ugody zazwyczg
a si do przymusowe® ? UD <dWJKD R Z ?UOTR D G IB® Bikawk jes od-
e e lub jaki y przymus.
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Studenc¢ staj wreszce przed dylematen klientki, ktéry cedug sw
Q c ; >wizakresé podejmowara decyzj na prawnika Jako e czytal ju
Binderg Bergmam i Price'd’, s przygotowan na mo liwo , e Kklient-
ka mo e poprosi o prywatre zdanké prawnika co do tegq co powinma
zrobi i poprosi go, by T;>?=SeTQi. Miody wiek Terey oraz jg
niepewno co do systenu prawne@ powoduj, e ten scenariusjes =; c
E @G?mo liwy, a w przypadki ofiar przemog w rodzinie w gr wchodZ
te dynamila Qc; STE I H N LByF @o e prze pewien cza klientka nie
G C;; mo liwo ci samodzielre podejmowa decyzji Studentka je li de
cyduje za klientk , podejmug ryzyko przyjmuj c rol kontrolujc po
dobn do tg piastowangprzez agresoraStudenc musz zach ca klient-
k do samodzielneg podejmowara decyzj wzbudzajc w nig poczucie
e prawnk jes obiektywry lub zostawaj sam sobie Zmierzene si
z frustracj, anawe Tccl klientki QSQlc ;GBI 5;GCG HAD>RHN
klientk , by sana > ? =S > | ' (D; Nlylyteczn umiej tno ci wart prakty
ki symulacyjnej Wobec przyzwolena klientki na podejmowanré za ni de
cyzji student musz si nauczy unikania pokuy ,przej cia kontroli" nad
spraw, podejmujc decyzje ktore ich zdanien s najlepse dla klientki.

Trudno si nie zgodzi ztwierdzeniem e JI>Tc®MM2AMDL ;> HC=NQ
H=TSALSGDANMTNOZMHSWL;Q>TDr¥QMDL ;>HCEN®?H
CJL;QEHHHC,DJL; Q>1JDblk Hezeskakiwa od ;LN S E O ¢ |=Q2;8NMNC
> okre lania potencjalnyb rozwi za i ich analizowaniaaniei meto
dycznie krok po kroku. Jedn& dla celdn symulacj struktum ta pozwah
studenton zobaczy r6 ne kroki, jakie powinn podejmowa udzielajc
swoim klientom poral oraz jak te kroki nast puj po sobie Zrozumiene
struktuly b d cej podstaw sesj poradnictva da studenton swobod przy
pod aniu za wskazaniam klienta, nie trac ¢ z ocau konieczno ¢ przej cia
wszystkid tych krokéw w procese udzielana porad/ prawnej

Tak wi ¢ studenc i Terem wspdlnie staral si okre li jej optymal
ne stanowisk oraz mo liwe rozwi zania maj ce pomdé w 0si gni ciu jej
celéw. Nast pnie spotykaj si z prawnikam Robert i prébuj wynege
cjowa rozstrzygni cie sprawy

IV. Negocjacj e
A. Tre symulacj i

Przed naszym szostynmi zaj ciami studenc otrzymuj nast puj ce
informacje

. : Sprawa Teregy O'Brie i a a
y do j przez s sprawy Teres/ O'Brie i a
. Teresa O'Brie stara si o e o u ,

e , Bergma i Price, przypis 30, sir. 197-200
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"9;*@";.<B ;2*<B6>59,3.C7*, GHB,*-92@78B,1

FOZM- @ EHJR®dz=yT , czasow opiek djej m Jorda-
m oraz czasove . t martwi si , e y -
kaz y e mu e do wojska. i Terem
b dzie RTNDdF e do a o] u
y (ob dzie H D ¥HID @ E N Pgized procesen euda si -
gocjowa j ugody w tg sprawie), t HZBOUBG<FR@NODJ
jej eo opiek d dzieckiem i samodziel
e stara si o lub opiek d dzieckiem i to
si e powiedzie t b dzie > C >dBRM <RJcz stych .-
bert HZBT= SWOE 0jcostwo o
dziecka Teresy
Poprzez w Teresa i t podejm , -
ce o uo e o] u y w spos®
ugodowy. Przed zaj ciami przygotyj pla i dla j Ci
0 zawiera strategi kwesti ,

Oplekl d dzieckiem odwiedzi i
Prosz przygotowa si do P ? U IDR<NC@)I@BJ>E<@'I’>I£JI@ D

azaj ciach Yy e y arkusz roli w symulacji -
gocjacji, w ktéry m a e Twoja rola w charakterze -
a Teres lub . Opracuj pla
Przel i nas studenc otrzymuj réwnie nastpujc no
tatk :

a wtorkowych zaj ciach e i a dwie grupy:
przedstawiciel a ai Teresy . \% -
ta otrzymaj Z wywiadu sytuacji . E -

EJEJ | . W czase symulacji proce-
su e si w tg same grupie, w ktdérej b dziecie podczas tg
symulacji.

, €O :
Obie grupy maj opracowa pla iw u swojeg
. Starajcie si , do cze@ b dzie a przeciw
a oraz w jaki sposd odpowiece a jej . Opracujcie strategi ,
c Wasz 0 , a e oraz
kompromisu. a teg w e diagramu, ktéry -

y UdJ pod c

Jedyné studencj ktdrym wyznaczow reprezentowam Robera
otrzymuj nast pujc poufn notatk:

E M
:57c¢ E DLA A
DLA: AKTA T S
DOTYCZY: ZAPISKI Z WYWIAD
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t sma 19 lat. Od trzech lat spotyka si zTeres O'Brie

i jest ojcam jej o ao u . Teresa jes e

WA y , etoich e dzieckag t e ma co do

teqgo . Od dwoch lat, d porzuci! szkol , t pra-
cuie a K@@ CRO@BKOJRIINOMPFIIHKXITB<M<3IPB Jd

?2IJGRMXZ-UBD@ MOJ=@W? Jd?IT KiGJ y

eRTFNUO®€&HAKDB <I@ E do wojska celen wyrobie-

a sobke lepszeg charakteru i u swermu dziecku ,

obawia si , ejego a ejaki sposoh aby go po-

Jegp , Teresg ma 17 lat. Zacz li si , gdy oby-
dwoje chodzii do NU HJd j Cardozo. Mimo aw w tak
HdIJPARDOQEFEME@NI OTIPIR<dwCardozoi P ? dEB® zo
sta w swojg klasie, do cze@ zach cad . Chocia t e
>C DD @PMNU < |dl&yz] Tereyy i N O ddil wspiera j jak tyl-
ko KJO M 8 AP H JIR <dzieckiem y Terema H D <>dUM <KMUTBJOJ
R<I@i do wi KIJH<dBADI<INIR c dziecku
wszystkg czep KIOMU @ R U EF=<RFBHM<IRKD @ GBDI@
<M O T HZtedi ce.

Od dwoch lat k a i Terey jes w tarapatach. t
Rd<e KJM WMNUDF, pdy Teresma JUI<EHBjes w . -
miagz U | < G N U@prac w ei HP NdD <o , by
N K @ wisiyBtkie i Teresy Jg ao a € go stre-
NIJR<AP<OFJR3IU<NBO@ > &T do , U 2dJ@praw , e
w u >C > Dmigk=co wicej prac a budowie i dJKM<>JRT
wa strategi dalszg¢ edukacji. W tym samym czase Teresa N O<si dbar-
dzo ai zaborcza &kJ=D @ Odjgj>Te i m e

y NUFXOJE@M d eTerem U <>C JREBRwspbosh skraj-

e , e csi ojego KMUTNiUdJ dalsze®@
a dziecka
, D@ ?0KB B<MJ?UO(XM?<2@M@N d <e ma za
miar urodzi e dziecka t PUl<edH JB dIUHP Q
e do wojska i F < UE@E , ebdzie &k zabezpiecze
celan a . 1KJRJ? JRd dzy i e tarcia.
W tym samym czase Teresa zacz &trzyma si z grup ,
ktorych t e GP=iyd HZRXI3ido , eparaj si przestp-
stwami i . t e d=T2OMNHE=M<O
I<MFJO<I@VDI U H <dB D Gjej m towarzystwie Pozatym,
Teresa ez >CdJKDBGEHEMPKOIJ=@M , eby e mia-
KFIJIOIMN@ FN@GKEHIEE@ HUID>CJ=@M a , e
jako y dla dziecka dali jej e przedmioty.

Tydzie temu sprawy si e NFIHKGDROIR@WWMUT
NU@I?JIHP M J? URaM @@HCI®? RD @ I R< P& R N Ud@ ?
?J , Tere:a t zacz &ksi z m droczy , ema

1@



SprawarTeresy O'Brian: symulacja przeznaczonadla poradni prawnych.

. Po kilku h takiego a tsi U@udl
DF < W@ M@aINKIM PN O , 0 co chodzi eKIJRD@<?UD<d
HP e wjest w . y U<SKTOE@J E QFE>@2H ME&IND J
N<ki i zacz &k BJ . t KIJRD@ 2B GEFIJG@EI@B
? U D @DKR K MiDekeB , aby ckaborcj . Teremzacz kKd<F <
i , e y e eich dziecka eo jej ekochai echce
ysi R T I| DIDEBNE . t OdP H<>UT dedziecko i
mu e e do wojska i, e i eteg zrobi, ebdzie
w e lepig w a .Terema ? J N G
NO@WDDD=@M d w drzwi, Terem U < B M &M Bdbod
i e>C>f{ezdoli mu . t dreres i dRT>CJ
a e UJ=<dNJ? UR2@M @@ ToM J U H <dRIIDH D
o a t U<?URIPRHEM@FEprobowa omo-
wi t kwesti a , k rodzice Tereyy powiedziel, z e ma
jej wdomu i e chciel , gdzie si . 1UPdEERE wszko
le, csi problem.
%dZR~HPa@HE@=ME@®@ N do wojska. omu, e
Teresa jest a tyle , e chae a drog
i wte sposd przeszkodzi mu w realizacji . Jeg te bardzo U
1 < za jak towidzi oi esobke a e
ew i postrzeqj jako wszystkich problemoéw. Tere-
sa y do a o u . t e wie
gdzie e e si Teresa o RD?U@M?<I< FMZIOF

KMPY@I>T? @ |,O@ He , e ><ITE@BDNOR®GHE @U&
a aU?@>T=%sIR<d .

B. Konteks t symulacj i

Natym etape symulacj d ODHQr?LMIx?LNNO>?HN W
LFQIC?LOMTidemesun M c S WDT?>MEr€] wydarze Terey za
czynaj rozumie truizm, eka dahistoria madwie strony, awwersj praw
nej: ka da historia ma trzy strory — wnioskuj cegq pozwaneg oraz
prawd , ktéra cz sto le y gdzie po rodku. Po raz pierws polowa studen
tow nasze poradn przyzwyczajonyh do trzymana strory ,ofiar” przemo
cy w rodzinie zostag poproszoa o przemy lene punktuu widzenia oskar
anego agresoa i reprezentowam jego punkiu widzenia podcza
negocjadj z adwokaten ofiary. Po > c OBEI+ N ; B Neres studentm
reprezentuj cyn Robertajed cz stotrudrmo ,zmieni stron ", aniektorzy
studencwyra aj frustracj zpowodi nieumiej tno ci danawiary sweru
klientowi, atym samym gorliwej reprezentacijtg osoby Starany si pomdc
studenton zrozumie swe obowi zki w roli adwokat Roberti pokaza
im, e skuteczareprezentag prawra osoh ktére dopu ci Ssi biciamo-
eprzynie rozwi zaniakorzystre dlawszystkit zainteresowanytstron
Na pocz tku stanowisk obu stron znaczné si ré ni . Teres

utrzymuje ew tym zwi zku przema@ wyst pujew sposdcig SCT >?=S
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dowala si d y do wydana CPO, by chroni siebe i dzied przed prze
moc w JLTS M.TRdbet zaprzeca jakiejkolwiek przemog w JLT? M T c |
ci i obawi si , ewydane nakaz ochrory mo e przeszkodzi mu wst -
pi do wojska S dzi, eroszczem Terey s motywoware strachem e
on wyjedzie z Waszyngtonu Znaleziené stanowislka kompromisoweg
jes raczg¢ trudne Dodatkowq jako e wytyczre na zaj cia mowi obu
stronom e Teres b dzie ostateczré d y do wydania nakazi ochrony
je li nie uda si wynegocjowa ugodoweg CPO, student maj wiado-
mo , ejeli nieudasi osign zadowalajce®]j porozumienia Tere
sabdzie H;=CMHEJtI=2M;=Q N ; EKbntek cie daje studenton
szans wypracowana umiejtno ci negocjatoa oraz > | Anej analiy
zwi zanej ze wiadczenien OMACOL; QBSE=EMIIMWLC?HS H ; H
EFCTOE I =HGEFC?HN;

*2A1=DIQNH@ >THH ; D N L O > Butn?ep toT c$, Fakie mu-
sz posi student (szczere méwi cjed to rownie jedma z najtrudniej
szych umiej tno ci, jakich prowadz ¢y musz nauczy ) W negocjacjab
wiele zale y od stylu dan¢ osoly — czy jes on rywalizacyjry czy Q MJ W ¢
pracuj cy, wrogi czy nastawioy na rozwi zywanie probleméw? Nasa
symulaca ma pomdéc studenton w okre leniu styly, ktéry dla nich jes
najskuteczniejsg i zobaczeniyjak ich wybdr dane@ stylu negocjacyjne
go QJcSRILIMA?AI=D*=MBMN O &2 Btezaczynaj od stanoe
wiska bardo wrogiegq gdy s dz , ejedynie bycie ,twardym" zapewn
wywalczene czego dla klienta Szyblo si jedn& przekonuj, e takie
stanowislo zazwycza spycta drug stron do obrory oraz uniemo liwia
komunikacj i rozwi zanie probleméw W sytuaci odwrotnej studenc
zaczynaj ¢y od stanowisk bardzi¢ ugodoweg@ mog mie wra enie, e
zbytnio si poddaj — chodZ o styl, niekonieczné tre . Nauczeng si
znajdywana réwnowagj ktéra umo liwi dalsz prac i da komfort przed

Obawa a a zjego a do wojska jes a bio-
c pod uwag ustaw o przemog wobec kobiet, ktéra, oprécz wielu h zapiséw, za
a zakupu lub a , i wobec osoly tg o z . -
wa w wojsku t z jeg , e u y HJIBdNI =
muRTK@d®&D<I|D , atym samym e dowoj-
ska Zob. ,18 Kodeks , sekcp 922 (g) (1994) i j i -
lisi z i wojskowymi > D < dKHIMIRODRHU T NBXID®GJI ?KJ R MDRNKM @R D
MU@>UHRDNO@ a t do wojska, i Terema RTR <G >TKIMIk@ >DR
FJID@H<FYI>CMJIbT@ ?BIPD @ F CCZ MKIJR D@ PW DI< d = o doku-
t y ea R@ BOPITGI<FYOI@OAN O < | J RKDWII=G @H P
ma R K RT< O Je sytuacia ai Terey i e i powodu
je .
Bastres & Harbaugh, s g d " 3% (1990) Poa -

m z Bastres & Harbaugh (str. 389-404 atezajcia i : |
gler, Outof Sight and Oubf Line: The Need for Regulatioof Lawyers? Negotiations with

UnrepresentedPoor Personsg5Cal. L. .79 101-1@ (1997 i 2 r , William
y i Bruce , Gettingto Yes:NegotiatingAgreemenwithoutGivingIn, w: |
y s r Live t , 300-3@ (Hurderet. al., eds 1997)
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SprawarTeresy O'Brian: symulacja przeznaczonadla poradni prawnych...

m rzeczywisty® negocjadj z adwokaten drugig strony, daje
studenton pewno podcza negocjacjj jakie prowadz w imie-
niu prawdziwyd klientow.

Reprezentujc prawdziwyd klientéw nas studen€cz sto negocju
j ze stronamj ktére > T C ; bez[przedstawicielaco rodz dodatkove py-
tania z zakres etyki zawodowej Studenc musz uwa a , by zjedne stro-
ny poinformowa stron bez przedstawiciela do cze® d w imieniu
klientai udzieli porad/ prawnej az drugig nie podejmowa préb nama
wiania drugig strory do ugody, co jes niedopuszczaln&.Poza tym stu
dené bardo ré nie reaguj na osoby ktore dopu cicSsi pobicia Nie-
ktorzy mog by pod wra eniem uroku osobisteg agresoa lub da si
mu zmanipulowa, a inni odczuwa dyskomfot lub | k omawiajc z nim
sprawy w ktérych du rol odgrywaj emocje Przygotoware studentdv
na do wiadczené negocjadj ze stron > T C ¢c ;ligz przedstawicid mu-
si obj nie tylko symulacj technk negocjacyjnych lecz ré6wnie omoéwie
nie r6 norakich reakcj emocjonalnychjakie mog by ich O>T G;XI?>
=TMH?AI=DIQ;; AC?MIL?G

,( THIQMHE@NDM S G O;I1-bD BC kwesta autonomi klienta

Teresaw naszyh G ; N? LCokite EB MQM N ; HIQCWMERQ S>;HC
H;EOT=BLIHS Q C RH?>BHI;| > =N T ? = T SOMCSNGNDEH; 21 =D ;
=QJLT?2JLIQDANBEM?G?M-NHTDGDHDC?> ALOQSH?AI

DIQJLSQ?NHLITO®@C2HEDANMGEG M;GS& OAI>8Q
,+ T.I<?LNEGMW D Hu powiedziam — pozbawio® jes me
chaniznu wykonawczegp jakie ma wniose& w sprawe obraz s du lub
post powanke owykroczenew zwi zku z naruszenien CP O. Studenc by-
li tak ch tni znale stanowisk kompromisowe e odeszi od stanowisla
wyra onego prze swe@ klienta, co jed niepokoj ce!” Poprosili my na
szych studentéw by przemy leli dwie kweste w zwi zku z tym rozstrzy
gni ciem: po pierwsze czy < 9 dlirozstrzygni cie dobre dla klienta? Po

drugie czy jed to rozstrzygniea o jakie = B | >ITECFRcC ? H BI2IIQSAN; H C

dotycz bardo r6 nych umiej tno ci; pierwsz — umiej tno ci wyprace
wania rodka prawne® korzystneg dla klienta; drugie — zakresyw ja-
kim studenc przyswoil sobe i prze wiczyli wyst powanie w imieniu
klienta zorientowae na niega

Ostateczme sprawa Terey pozostag bez rozstrzygni cia Na
dwdéch kolejnych zajciach nas student przedstawiaj spraw Terey
O'Brien przeciv Robertow Jonesowprzed s dem.

, id.
y i isi,i ich i doprowadzili ich do sytuacj h
e upor Teres/ w sprawie a o u , e -
ta, e y z y e pozwol mu do wojska. , jak o
, i ktérzy badali polityk wojska wiedzieli, e y z y e
wykluczy ><dFJ®D>D a a do wojska i d mieli wi ksze pole co
i y t yza m y j przed rozpocz -

ciem
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V.UmiejetnoS$ci wzakrese
praktyk i procesowe

A. Tre symulacj i
Przed naszym siodmym zaj ciami studenc reprezentuj ¢ Te-
res otrzymuj notatk dotycz ¢ zeznana Debry Ross ciotki Teresy
Dostaj pouczenie aby nie dzieli si tymi informacjam z prawnikam
Roberta

POUFNE
Symulacja procesu Debra s (ciotka Teresy )
OD: Akta Tereg/ O'Brie
DO: a
DOTYCZY : Wywiadu z Debr , m m
Dzi y si z ciotk Terey , Debr : i
s mieszla pod adresen 111 7" Street SE, , D.C. 28011
Chocia p. sjed ciotk p. , aj zacork . ro-
dzice p. O'Brie s cz sto zajci . p- ssp dzaz sporo czasu
Sama e madzieci adziecko Teresy aza
P. s NKJ O<B.3<:c@<l(/UCD@:NJMKIKD@WI.RINm®MG<O@
HP BT dchodzi z p. . y tak go e GP=Dd<
d<ejes i i zawsze chae mie d wszystkim ,
k UJ=<>UdTkeresejet z m j dobrze i kilk a razy
przyj kBIPND @R=2LDHP
y si omoéwi problemy, jakie maj p. O'Brie i p. S
i RT?<Rsid ep. sjeds temu ..JRD@ 'Y Dethk -
prawd y e =Td m tegq jak t uderza czy e

krzywdzi Teres ,cho KM U T U eJatess KJ R D @<2rbcb qefl o swydh
FdJKJO<>C
-NO<OHD&GFTBIRIGPRD@>U2I@@WNE <Riud |

z . Td ai HSNJRNREEMUP>TRD @ 2HWD<d
OJNN R ? <=si zbdjk z m i potrzebuje miejscag w ktéry m by
g eUl<GsIPR?<R<sdw NU>U @BZ2@MENRD @ ?6D<d<
jest jej . p- s KJ ?<HE < KEZD i e kwas
w d ui F<lW<E@® KJdJ Terem UJNOPdDEXMUIF JOT
; eJOMUTIKEHMH y iwraz z m RMZz<1Dd

’)JI-PMJ’>UD>ZR

, <HIEX TO<bOD@ED @ ? T FFGIR D @M@ I KR+ CI K< 1 D
0OJ=@ MO3INNKJIRD @<HDE QAHDI>T?@1>D mmiejsce
JF Jd u miesicy temu. j t i Terea wdali si
w FdZOID t dleres, e ez m ze swym przyja-
>DA5@ ?EBROM@IMNMVI MJUuUdDP? @y wiwarz. . JRD @® UD <



SprawarTeresy O'Brian: symulacja przeznaczonadla poradni prawnych.

jej, e i kiedykolwiek go zdradzi, zabije . Teresa KJ = D<@JB D ID F
szuka , c ze sob .
t KMUTHWO@IHPK OIJNJJFJd RIJSTO@B<H@

BI?ID< dvydziera si w i adrugim pitrze. -
?2<dI?2@M@NTU @NU D @Bzi & Udob , czeg odmo-
RDdAd4dJFJ&#R<?ME@DNB@MM U @rkyCze i p. S d <u@
NJ@K J N U @2JdK aBJ?UD|| jkto U<KPPBIAK J? @R d
?MURDFJIBO@=T dJO R J MkEID®P E Morkd a schodach

a torbie U | < Gkart z m ,Jeste martwa". z =Td

H<MORD @ R D.ZOMNKIaM J U K I IC<dM <FRCD@ W< F < M@ >
DGR D ? U xJkteg U J N O dkRVIREM U R Dbl . . J F < Kkadtk
Teresie ktora e KJ U kKDNHK@= T<dKk@ Rlekartk U JN QGeRD
—@MOF < xH&B kartk ,ktor KMU @ >CJIJHRATR <d< owyko
a w czase procesu
P. s e PHDHD? IJFd<@ | D , kiedy te t
HDMHD@ENSXAD N H $<dx< GANJUU > UTAIDBQ@R IR D @ ?E€ D <d <
tamtego wieczom R D ? KDRURM@ M@ NAJ<>U@ MR R @ MI@IN
RD @ XE @e&Ed TIAMAINKIRI?JIBRP@ MU @& MUGR = @xRO U <
N®FdzZzOID
JEOH FIIFM@OAKINT U T K EH?7HE 0JaNl = T<dR N O @KD)
da NU>URBHTZDI>T?@ I.QRD @ ? UeDbw< d <u h
trzech lat Terea KM U ERIUVDEF DGNFITWKI Fd Z OCDCKI=@ MO @H
IUSNPHIE<RS$® <zd ; czasamm HZ R D eéedorda U JNOK<
R?JHP UEER . P sKMUTKJ&HNIDEGRW @GR RBH @Lr @
Y . a KMUTHZ@M®BR KIKM@U @30
(IM?<J=@WMI DNURNWUTNRMEG®JIDANNP?UD @BFBZ M
FPKDdHK OIJNR@M@N? URIPIBOINI<OT>CEDRNE
u , =Td ai JKDNx&gi<NO<dJINKMUTKJHD
I <NJ@D , e t KJ R D @PRPQ@?<, co bardzo -
F J DTaeres .
y U<KTO Kd@@ Njdk matk jedt Teresg J? KJRD @ 22U D <d <
jest a i skora do . , eTeremajed troch za Hd J
?<I<MJ?UD>DipGr&R >C>D<d&dEHT Bd "
e ..JRD @ ? WD < dt<odwiedza , kupuje mu
pampersy i a oraz zabiera do parku albo lekarza. k to
przede wszystkim Teresa zajmuje si m aco
P. sbardzo si ciesy ztegq e Teresawreszce esi
od . Obawiasi , e t e skrzywdzi Teres lub
e dziecka

B. Konteks t symulacj i
Na siédmyd i 6smyd zaj ciach nas studenc przedstawiaj spra
wy Terey i Robert przed s dem. Cz sto jeste my w stane pozyska
prawdziwe® funkcjonariusa wymiaru sprawiedliwo d ucz ceg na wy-
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dziale prawa ktéry na potrzely symulacj odgrywa s dziego:* Na siod

mych zaj ciach adwoka¢ Terey i Robert przedstawiaj swe o wiadcze

nia wst pne. Na 6smyd zaj ciach adwoka¢ przeprowadzaj JLT?Mc O =B ;
H C Brzepytuj obie strory na przemian zmieniaj kierun&k pyta

i QS Ac;MWe Ro cowe argumenty:

Niektére z umiej tno ci, ktére starany si Q SE M T Ng tyehCzaj -
ciach s by mo e bardzi¢ oczywise ni te opisare powy ej. Oczekujemy
e student Qcz niektére podstawow elemeny do swyd o wiadcze
wst pnych i ko cowych oraz przestrzega b d podstawowyh zasad doty-
cz cych pyta otwartydh w czase bezpo rednieg przepytywand oraz py-
ta naprowadzaj cyb podcza pytania klienta i strory przeciwnej Ponie
wa obecne istnieje tak wiele dobryd publikacj nt. obrory procesowej
m.in. Mauer’, Mcc@c h jako r6dd CH @ | L GIBbRidemy tu omawia
tg kwesti szerzej Jedn& te wiczenia ,na sal s dowej", daj studentm
rownie mo liwo  zmierzena si z wieloma innymi wa nymi kwestiamj

ktére naley prze wiczy — teorii sprawy narracj oraz samokontroli
Przed sporz dzenien swych o wiadcze wst pnych, studenc pro-
szen S 0 opisané swojg sprawy w najwy ej pi dziesiciu MclQ;¥B
czynaj c od wyra enia ,Ta sprava dotyczy..." Jedn& opracoware teori
sprawy jes znaczné trudniejs2 ni zwykle zaproponoward atrakcyjne
brzmi cego opisu J& ju powiedziang teoria spravy ma w zamierzeni
by soczewk, przez kté6r oglda mona =;8G;N2>CQI>BQI>;
HS JL T&tron, kontek$ do rozwa enia =; cl sprawy? Student musz
zintegrowa posiadan wiedz prawn z faktam w formie podang¢ przez
Teres i Roberai znale teori, ktdra b dzie logiczna nieodpara i prze
konuj ca. W przypadki Terey teoria sprawy koncentrug si zwykle wo-
E¥WigcRILT?GIENWERPT H; QTrck Roberta Adwokat Robera
zazwyczg podkre la jak motywacj ma Teres wnioskujc o naka oraz
jej konsekwena dla JL T S b TRolberta Bez spojne teorii sprawy stu
dend gubi si starajc powiza ré ne elemeny wyst pie przed s dem.
W ostateczngn rozrachunk prosta przekonuj ca teoria przypad
ku pozwah studentow opracowa narracj klienta Znaczené narracji
opowiedzena histori klienta jego Ac | M M ; Kt€ntraln zasad ru-
chu edukacj przez poradnie Widzimy siebe jako snuj cych opowie ,
ktéra pozwah naszyn klientom wyrazi swoj niepowtarzaln sytuacj

y i Sz P. Sylvii Baco za e czasl ewi kszo-
i zaj process Teresy oraz za wszystkq cze@ w czase ich al<P>dIRNUT>

NOP?@I10ZR
, < @@ajcia i czytaj e H < O @MM@psraygotowa procesowyth z: 5
ThomasA. Mauet, Trial Techniqueg200Q oraz JamesW. , McElhaney's Trial
Notebook e trzecie 1999 jak te kilka w James y zABA Jo-
urnal.
Zob. , Thomas A. Mauet, Trial Techniques e e 2000)
James , McElhaney'sTrial Notebook78 etrzecie 1994)
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i w e sprawy s dowej. Jednakjak pokazug historia
pan G. Podam przez Lucie White oraz tysi cinnych JLT S Ec ;|3 W;Q
=1 Q ;HMC; L LCEPC HAODNNML | M @pbwie klientamo e nie zga
dza si zdost pnym teoriam w zakreseé prawa aklient zwielu przyczyn
mo e nie mie ochoy opowiedzie prawdy Ma to szczegdlneé miejs@
w przypadki ofiar przemoy w rodzinie ktére cz sto niech tnie opisuj
wypadk przemocy ktére G | ASby dla nich poniajceczy OQc ;=& ;D
im, celan otrzymana ochrory s dowej. Standardow opowie w spra
wach dotycz cych przemog w rodzinieto m czyzna-agreso i kobieta
ofiara, co nie zgada si z samopostrzegamewielu kobiet uwa aj cych
si za al=;F;cATI@ C; D3L? M NWINMWmMnN nastolatk, mo e
nie chcie przyzna, e Robet <§ przez ostatné dwa lata, a ona dopie
ro bardo niedawr podj ¢ E L | Emderzaj ce do powstrzymara prze
mocy zjego strony. Przyznanési dotego G | A cSdoprowadzi do tegq
ewymiacSS5k JLTSD;=ENMtE@MUj, enie JITQIFC¢SPS
ECEIE@B8CEXI® O>?L T BAcIKIH rownie zniszczy je§ Qc;MH
JI=T@<E&=dUn . Jedn& jej niech do opisywana przemoy mo e
pozbawi sd G; N? LG IQW>1QSIHARLT?BADSI-MNQC?L>T?HC;
e G Cl; G C?DHM £ O MWeénth @z rodziny, ktory to wniosek jes ko-
nieczry dowydana CP O. Kluczowajes praawspdlnie zklientem celem
opracowand narracji naszyn celem jest by studenc nauczyl si , i na
rzucane klientowi opowie d jed niedopuszczaki mo e prowadzi do
frustracj klienta niech ciiznaczneg I M c ; < QMVEBEECAL A O G ? HN W Q

0?2 ILMEILSCH ; LL;&FID CIHwprowadzor w ka dy aspek
prezentadjstudentaO wiadczenewst pne powinno przedstawi teori
sprawy i by pocz tkiem opowie ci, podkre laj c — na potrzely s du —
dowody, ktére stanowi b d tkank opowieci. Podcza JLT?McO=B;HC
bezpo rednieg student powinn nauczy si opracowywa G ; N 2cl>C ;
QI>I®N;E<S<8IHMJ 8 Ddhowieci i QM J C CBteori sprawy
Informace poboczme odwracaj uwag od historii, ktor maj opowie
dzie . Przepytywarg naprzemiena oraz przepytywang przy zmienionym
kierunku pyta dae mo liwo zaréwm podana dowoddw wspieraj cych
histori klientajak i zminimalizowana lub odrzucena informacj odwra
cajcych uwag od opowie ci. Argumentaci ko cowa stanow dla stu
denta szans przedstawierd skonstruowane opowie d jako =; «l,
okreli =;8G;N2>CQI>BQLTQH CONMEieraj cych teori spra
wy oraz opowie klienta

Mamy réwnie nadziej, e symulacg sytuacj ,w s dzie" naucy
naszyd studentdv jak wa ny jest umiar. Wszysy M c S MYy 8 pr@wni

Zob. , Joh B. Mitchell, Narrative and Client-CenteredRepresentationWltat is

a True BelieverTo Do WhenHis TwoFavorite TheoriesCollide, 6 .L. . 8 (1999)
y Miller, przypis 27.

Zob. Hooks, przypis 7.

Zob. , White, przypis 28
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ku, ktéry zadd o pytane za duo; TLIg @ aevikszo z nas na swoj
zgub . Symulaca do wiadczena sal s dowej dap studenton szans na
uczena si , jakie s skutk tegp < du bez krzywdzena rzeczywisteg
klienta Zapytane Teresy czy T ; G C ?,LJN Hcl Q?r& w ci lub co
=TOAS.I<?NJIQC?>TE0Odahodz do wojska dae adwokatow
Robera punkt wyjcia do opracowarma teorii, i zazdro Terey <Sc
GINSQIQQHCIREGI?H;|=BLIHSISN;MH?2CSI@=T;MC
JLT?McOHBLAHCGC >HH2IRRZYj ¢ JL? TRIBNLTS;=C\
>;P0 ?L ?Modiwo opracowan zarzuty e Robet jes ojcem nie-
zaanga owanyn i niewspieraj cym Dodatkowg wprowadzeré ciotki
Teresy Debry Ross stanow szczegéle wyzwanke dla studentdév repre
zentuj cych Roberta ktérzy jak dot d nie znal jef zeznania Ta niezna
jomo  wiadkoéw strory przeciwng jest powszecha w sprawab doty-
cz cych wydania CPO; poznané to ma charakte ograniczony i zdara
si rzadkq a student cz sto dowiaduj si, kto bdzie T?TH¢Q;E
wiadek J 1 Q I cS HL T&ron przeciwn dopierqg gdy wzywa si t oso
b do zabrana AcI M G N B=M N O >Qokr&ll&hie, jakie pytana zada
p. Ros | E ; Tl st trudne Gdy adwoka Roberawczase JLT? Mc O =B ;
krzy owego T;JEN; . IMM-F;=TDARL;?MS cNEroztrz siong s -
dzia JLT?¢Mc1 Q; & GBDMNM;H XCH QH Se chae o to zapy
ta ?" wiedz ¢, ewtedy p. Ros G C ; &szans poda znarejej ze McSMT?
H;Co wiadczenh Terey dotyczce EcW NEHNCW3I1JL 1 Q ;;> BCc
T;GC?MTORLBEHC?D

3L?MTMSXG O Fdo=Wadczena sal s dowe TQc; MT£I
obecno d prawdziwe@ aktywne® zawodow lub emerytowaneg s -
dziegg dae studenton poczucie e s w stane przedstawia sprawy
swych rzeczywisty@ klientéw. Poprze przemawiamg przed publiczne
ci , odpowiadar® na pytana s dziego, oponujc i roztrz saj c zarzuy
oraz reaguj c na niespodziewa@ elemeny argumentagjstrory przeciw
ng studenckonsoliduj umiej tno ci nabye w ci gu semestn i aktywnie
wykorzystuj je w praktye procesowej Proces ten nie przebiegqg Ac; > E |
QCC M N O >Q? HLINT\WH MHT zaj cia bez wystarczaj ce@ przygotowania
by by w stane odegra skutecze do wiadczene sal sadowejJede stu
dent ktéry do sal s dowg Q H CWM ?TH KICNM INHL ; J | G HST ;LHT ?
s dziego. Niektdrzy studenci nie przemy lel wystarczaj @ swyc argu
mentdw i ich pytana TIMSILETIJLIMIUWA2I>NLTSGSHQLA?=C
I LT CBnieumiej tno odpowiedz na zapytana s du. W pewnyn sen
sie ich niepowodzerg < S dVM O E = ghly?j@&sm im JIE ;T ;TP & |
g si spodziewa, gdyty podchodzii do swydh do wiadcze z prawdzi
wym klientem od niechcenia Jedn& wi kszo studentéw nawe ci,
ktérych wyst pienia TIMSIJ¢t>>?H L T3 dziego drobiazgowg analr
zie, uznal to do wiadczene za korzystne przynajmni¢ pokornie dowie-
dzieli si, e maj do przejcia >c Odkog zanim o0sign poziom wyma
gary prze jedne® s dziego.
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SprawarTeresy O'Brian: symulacja przeznaczonadla poradni prawnych..

VI. Dostosowanie gry na potrzeby
innych poradni

S dzimy, e przedstawion symulacj mo e dostosowa na u ytek
poradn prawnyd zajmuj cych si przemoc w rodzinie gdziekolwi&k si
one znajduj. Poniewa jedn& prawo w innych krajach rozwija si w ré -
ny spos® trzela b dzie dokona pewnydh oczywistyh zmian , LTS Ec; > |
QI jeli prawo Ilokalne zabrana osobaon nielethin wyst powanie
0 ochron sdow lub jeli przem@& w zwi zkach nastolatkév nie stane
wi powa ne@ problemu w dang¢ M J I c ? &iT Fetese mo na spokojne
doda kilka lat. Podobnie je li bite kobiety nie maj dost pu do cywil-
nych nakazdv ochrony Tere® mo e ubiega si o opiek nad dzieckian
lalimeny a kweste te mog stanowi podstaw cz ci symulacj dotycz -
cych doradztwa negocjadj i procesu W pa stwadc o przewade pravna
cywilnego do symulacji mo na wprowadzi role i praktyk s dziéw i praw
nikéw ré ne od tych w pierwotng symulacji

We wszystkith krajach przedstawiom symulaca mo e réwnie Mc O
y jako narz dzie dyskusji jak naley zmieni prawo w pa stwach zaczy
naj cych wprowadza ochron dla bitych kobiet Przygl daj c si ré nym
barierom na jakie napotylka Terea w ka dym kraju, mo e pomdéc studen
tom zaj cie si kwesti reformy prawa w imieniu ofiar przemoy w rodzi-
nie. Wykorzystujc Teres do wykazana potrzely wydawana nakazdv
ochrony, rozwa enia kwesti przemog w decyzjabh dotycz cych opieki
nad dzieckiem i odwiedzin a nawe cigania karneg@ os& dopuszczaj-
cych si przemog w rodzinie mo e zach ca studentdv z poradn do pod
jcia QSMQCcFE VA CMF ; =SSP HTE B NPHIQ ?IQzezwalaj @ studen
tom na bezpo redné wiadczene OMACE LTPaA@ICILT?2GI=
QLI>TC&ETSHH; QN N ; BBOAMS N OB MIN; © &ddbywaj cenre
do wiadczene przeprowadzajc wywiady z Teres oraz udzielajc jej po-
rad prawnyd i pomagajc okreli dost pne opce prawne nawe je li
ro ni si od tych dost pnych w Dystrykcie Kolumbii.

Whioski

Czy Teres wywalczy naka ochrony? Czy Robet wst pi do woj-
ska? Ostatecznigniezale nie od zaanga owana studentdv w spraw tych
dwéch osd6h nie ma to znaczenia Dla celdw naszg¢ poradn liczy si to, e
studenc¢ korzystaj z opowie d Terey nabywajc umiej tno ci, ktérych
b d potrzebowa by M g O swym prawdziwym klientom, M ¢ O dobrze
wiczeniena JLTSE®02ILZKM DG mo liwo JI1J?cH&ddvw
ktérych nie chc JI1J? c MG © prawdziwyn klientom, sprawdzera
swydh umiej tno ci w zakresé przeprowadzam wywiadu i udzielana po-
rad, nauczem si przedmiotoweg prawa oraz przemy leni teori doty-



*=1.;2B5.27

=T ; =B3vkc Qprawnicz¢ zorientowangna klienta i umocniena klienta
wprowadzae na haszyt
NaQS>T@BJAd;;x R 1/ QSEILTSMBSEOAARITJC

M;HBH LITFQ EM T N ;@FL?; QGIQCMENAsiC szeroko e jako
cenra metodh edukacyjna Kiedy symulacg SILT2?GMTSMN
ECQJLIAL;EBJIA ; > B CH < ? =?H/AN I'MiOj®coraz j na

ré nego rodzaj kursach prowadzonybna Q S>T B; XL #Q ;) ; GS
nadziej, e ten ;L N $#&6€h d nauczyciel do eksperymentowani z t
fascynujc i dynamiczn metod edukacyjn. Zapraszam i zach cany
ich, by modyfikowai i dokonywal weryfikowal omdéwiore tu symulacje
jak te eksperymentowalwykorzystujc je na swyc zajciach. Czekany
nasugesei informacj zwrotn dotycz ¢ wzbogacerda symulacj dlado-
bra studentédv i Q S>TQ JcLWQ ;

8J= ..1T.COX@D1>CMY®B1 Q@ MBRIDMDEBHNP G <IDBI<MBSDMN M G@NN
& JA* @ B# ? __ U<Rd@MVZ R DA@TIHI MU EKWNO €GP MAVR J
a o dla 0 pierwsze® roku oraz a do h <MOTRPdZ
IORTFIMUEKNOHPGRFAEP>URRDU<FM @NVBEE?HDIDN O M <kN ER@ B J
PHZRKM<RFIJINOTOP>KM&GRBXK<?dJ a , spraw przed-
procesowych ustawodawstwa procesi a sprawy przez ai )
: ; Ca-

e adresy/ poczty : Leigh
e .



Catherire Klein

DECONSTRUCTING TERESA : A ROLE
PLAY FOR C VIOLENCE CLINICS

Teres O'Brien is a seventee year-ot singe mothe of a two-yea old
boy, Jordan Ske is pregnahwith he secou child. Teresaa high schod student
has been datirg Robet Jone for the lag three years Over the cour® of ther
relationship Robet has bean verbally, emotionaly ard physicaly abusiveculmi-
nating in a recen incidert during which he threatene to kill Terea ard he
unbon child ard shovel he in the stomach Teresa parens are na intereste
in helping he resohe ha problens with Robert Her friends have suggeste that
she sed& legd assistance

For months Teres has bean a centrd preo ccupatim of our law schod
clinic's semina componentSte is the man charactein arole play tha we devet
opd for the Families ard the Law Clinic a the Columbis Schod of Law,
Catholic University of Americg which represerstvictims of domest violencein
restrainirg orde case ard othe ancillary matters including custog ard divorce
proceedingsin a ca of life imitating art, ore of the clinic's red clients thisyea
bore a striking resemblane to Teresa ard our studentsunderstandig of he
plight wes enhancd by ther intensive experiene with their hypotheticé client,
Teresa

In role plays (alo known as simulations) studers are assignd to ad out
legd situations Studers are a differert times askel to be lawyers clients wit-
nessesand/a judges We find tha role plays are ore of the mog effective tools
for enablig studerd to devel the client interviewing counseling ard trial
advocag skills tha will prepae than to represenred clients throudh the clinic.*
Throudh simulation studers confron issue rangirg from cliert trust-buildirg to
witness recalcitrane to judicial impatiene within the confines of a supportie
learnirg environment Moreover throudh role plays clients as red peopk are
introduced,perhag for the first time, into the law studentsexperiencé.

One of the principd benefis of usirg role plays involves ther flexibility .
A teache can creae situatiors tha are simple or complex tha involve importarn

Shalleck Theory and Experiencen Constructing the Relationship Between Lawyer and

Client: Representing WomewhoHave Been Abuse@4 .L. .1048-9 (1997)
O the eo s m law schod , see Shalleck Constmctionsof
the Client Within LegalEducation,45 .L. . 173 (1993)
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issue s not always raised in individua | cases loads. Moreover, role plays give the
teacher contro | over timin g and sequencin g of student learning, and permit the
class to have a commo n share d experience , creatin g mor e continuit y and sense of
commo n enterprise . In our clinic, the simulation s take place in class althoug h
a teacher easily coul d structur e out of class simulation s if class time were limited .
Moreover , our student s are expected to take part in the critiqu e and discussio n
that follow s every simulation , reflectin g our goal of clini c student s becomin g more
active , self-directe d learners.

This semester, our student s met Teresa for the first time, interviewe d her
with an eye toward findin g legal remedie s for her plight, and counsele d her on
thos e remedies . Later in the semester, student s were divide d into two groups , rep-
resentin g either Teresa or her boyfrien d Robert. The student s then attempte d to
negotiat e a settlement with opposin g counsel and ultimatel y tried their cases
before a judicia |l officer. Throughou t the semester, Teresa's story served as
a touchston e for the experience s that our student s were havin g as they represent -
ed their first live client s and allowe d them to proces s experience s and informatio n
as it related to both their real clients and to their simulate d client, Teresa.

In this article , we will present and examin e the role play that we have used
with our students . We will provid e the actual text of the role play, with an explana -
tory narrativ e about how we integrate d the role play into our classroo m compo -
nent. We will outlin e the readin g assignment s and pre-clas s preparatio n that we
require . (We have provide d our complet e semester syllabus as Appendi x A.)
Finally , we will suggest ways that this role play can be adapted for clinical pro-
grams in other countrie s with other legal systems .

I. The Initial Client Interview

A. The Tex of the Role Play

In our second class of the semester , our student s are introduce d to Teresa
O'Brie n for the first time. Teresa was played by one of our students , who received
the followin g instruction s several days befor e the actual class. She was told not to
share this informatio n with her classmates .

Attached is your | shee g | back-
d r theroleplay r theclasso domestc elaw d .
Pleas keep the | m the other . You will be
gtheroleo Teresa . Try to ga o the role. | e to make up

r details that you | are t with your character.

| r Teresa O'Brie

You are 17 years old. You have bee g t , 19yearsold, r
the pag three years You have e child with , aso d Jorda (agd
2), d are t with your d child. t is the r o this child as
well. You are y g with your t at 111 h Street SE,

, DC 28011 (202 999-9999 Your t e is with your

s at 1611 Va Diren Street NW, Washington, D C. 2800Q (202 998-8808
Robert works for a construction company and earns approximately $30,0@ per
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year. He droppe d out of Cardozo High School; however, he has earned his gener-
al equivalency diploma (GED). He plans to enter the military in the near future.
As a father, Robert has been barely adequate; he comes around to see Jordan
twice or three times a week and occasionall y buys disposabl e diapers and clothe s
for the child. You are still in school, trying to finish your high school degree. You
are ajunior at Cardozo High School. You pay $15 weekly for Jordan's day care,
which is located at Cardozo.

Robert has abused you on many occasions inyour three year relationship .
He started with verbal abuse, which escalated into physical abuse and threats of
abuse over time. He is extremelyjealous and possessive , telling you what clothes
you can wear and destroyin g the clothin g that he doesn't like. He has stolen your
pager to monitor your phone calls. He accuses you of lookin g at other boys and
has forbidde n you to continu e friendship s with some ofthe boys you have known
all your life. On several occasions, he has slapped you across the face when he
think s you have gotten an "attitude. " He's also threatened to harm you and mem-
bers of your family if he sees you with another man. Shortly after Jordan was
born, Robert went on a rampage when he saw that your friends had bought things
for the child. He kicked over the baby's crib and destroyed it, tore the baby's
clothes and smashed the baby monitor against the wall. Robert threatene d to take
Jordan away from you if he ever caught you taking things for his son from other
people again. After these incidents, Robert always apologized and told you it
would never happen again, that he loved you and could not live without you. On
occasion,you have defende d yoursel fdurin g these altercations , butyou have never
hit Robert first. You have never called the police or gone to the doctor after
a "fight. "

The latest incident has caused you to flee from your parents ? house and
go into hiding at your aunt's. Ilwo days ago, you told Robert that you were preg-
nant again. Robert immediately became enraged, screaming about how this
new child could keep him from going into the military . He told you to have an
abortion, and you refused. He then pushed you in the stomach and threatened
that he would kill both you and the baby ifyou didn't have an abortion. Your
parents came into the house, saw you crying and ordered Robert to leave. After
Robert left and you told your parents the story, they sentyou and Jordan to stay
with your aunt. You would like to return to your home and go back to school,
but your friend s tell you that Robert has been hanging around the school look-
ing for you.

You are angry that Robert would threaten your unborn child and believe
that this time he has gone too far. You are also a strong person who does not like
to feel fear or admit to feeling fear. You tend to say that you and he had "fights "
and "arguments " or that he "harasses " you. You are slow to call it "violence " or
"beatings. " You think Robert always wants to be in contro| and isjealous ofyour
friendship s with other boys.

You are avery proud and private person. You are embarrasse d about hav-
ing to go to a legal clinic and are unsure about what a legal clinic can actually do
foryou in this situation . You want to be able to return to your home and to school
and to make sure that you and Jordan and your unborn child are safe. Your par-
ents are too busy working to get involved and don't have the money to get
a lawyer. A friend told you about Catholic University' s free legal clinic, and you
decided to come.

15



CatherineKlein

Your task in class this week is to interview 17 year-old Teresa O'Brien for
a possible Civil Protection Order case against her boyfrien d Robert Jones. All
you know is that she is staying with her aunt because she had a "light" with
Robert and that he might have been violent. Your main focus should be deter-
minin g what help she wants and needs and establishin g an effective profession -
al relationshi p with her. Amon g other things, think about how you will describe
your role as a student attorney and your relationshi p with your supervisor . Feel
free to explore any areas that would furtheryour goals. During class most ofyou
will be working in a team with another student attorney to interview Teresa
O'Brien. Please think about how your team might best function durin g this ini-
tial interview when you are preparing for class. Teams will be assigned at class
on Tuesday. Good luck!

B. The t r the e Play
) 8 1993,

* We describe Teresa as a victim o domestt ei this article. Sone advocates r bat-
tered wome r to use the term “survivors" rather tha "victims,” as it s the
e o battered wome as | d , g overcone the e perpe
trated t them. Others argue that e t be called a survivor | she has y
escape the , which r sone ) r , d that to use the term sur-
vivor makes it seen as though the ehas o g impact.

* The g t r thisclas : e , Jr., The Stalking of Kristin,
Wash. Post r 22,1992at Cl; aM. SixWomen'sStories,i Mejor
Sola Que Mai : r the ai a Abusive p 143-14 (1985)
Evely C. White, Witatis DomesticViolence& The Psychologyof Abusein Chain, s

r Black Wome g with Physicd d I Abuse 9-26 (1985) bell

hooks Violencein Intimate Relationships,i g Back g g
Black 84-91 (1989) | e o Catholic Bishops When | Call For Help: A
PastoralResponsé& Domestic Violence Against Womé&h992) saregive -
outs that illustrat e the cycle o e dpowe d . These are extremely help-
| g devices r s d r . (Se t B) s also read
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prior e with domestt . Eve thos swho hawe prior per-
| exposue ladk a critical perspective Domestc e is a complex

d d g problem. s mugd be e

d | abou the issues i order to be e lawyers r read
domestt e . s emerge m this clas with a d
g 0 how battered wome are systematicalyy disempowerel d why

they t just leave! d with swho do t retur e calls
or who choo® to retur to their abusive s or , s will
t o thes s throughout the semeste to help d d
explai their s d to work through their ow S to their

The role play s the s to ta r o the issues we
discusi the t class , the role play s the that domestt
eismoretha simply physicd abus visited upo the victim. sjeal-
ousy, which leads to threats d S t to see male ,isa mo
| abuse Similarly, his destructio o Teresas g d the baby's
crib, g d , while t physicaly abusive are acts d to
e Teresg to cause her r r he
, the role play provides a exampk o the cycle o . The
cycle o e was d by Dr. e Walker as a so -
g the so a g * The cycle s o three phases
g the g phase; a air o d y characterizes
the . The victim s as though ste is g o eggshells the bat-
terer is y moody, irritabl e  d agitated The d or "acute phasé€ is
marked by the explosio o the g d s actud abuse
whethea it be physical verbal or . , g the
phase; the batterer is , g that he will r ad y agai
d that he will . Thevictim may | , love, ,or ycom
. Whe the victim believes the batterer's promises d choose to
stay i the , the cycle S . Therole play does t describe the
g stage However, it provides severa examples o the acute phase
the mog t g s rage whe Teresa tells him that she is preg-
t e , @ which t t both s d physically assauls
Teresa The role play al= illustrates the phas o the cycle o vio-
ra g , t always apologizes pledges his love d
promises r to harm Teresa
Third , the y o powe d i a abusiwe p is
. The theory o powa d | holds that domestc eis t
causel by , or stress or drug or alcohd abuse but rather by the  d to -
tai powe d | ova the victim g avariety o tactics g -

excerpts m articleso the | g methodolog/ to help e them to the

g methods d goak o the . See e.g, David . , The Clinical
Method of Legal Instruction: Its Theoryand Implementation,30 J. Legal Educ. 67, 71-P
(1979) William Quigley, Introduction to Clinical Teachingfor the New Clinical Law

Professor:A ViewfromtheFirst Floor, 28 Akro L. . 463 471-% (1995)

* See e E. Walker, The BatteredWoman (1979) E. Walker, Terrifying Love
(1989) See alsq Susa Schecter Womenand Male Violence (1982) The cyclke o e
is ,but  t y L g
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ic abuseisolation verba ard emotion&abusenotiors of mak privilege coercim
ard threats ard physicé violence’. Many of Robert actiors are designd to con
trol Teresa behavior stealirg ha page to monita he calls telling Terest wha
clothing she can wear threatenig to take the child if Teres accepd gifts from
friends By exercisiig control Robet maintairs his powe over TeresaMoreover
studers see hov domestt violen® escalate ove time throudh the role play.
Robet begirs by threatenig ard verbally abusily Teres ard destroyilg he prop-
erty, later graduatiig to threas to kill ard actud physicé abuse

Finally, the victim's tendeng to minimize or dery the abug is a centra
componeh of the role play. Teres neve goes to the police or the docta after
a fight, even when pushé in the stomab during the early stags of pregnancy
Ske refers to the batterirg incidens as mutud fights or argumentshesitating to
labd Robet as a"batteretf or hersel as a"domestt violence victim.™

Anothe significart god of the role play is to promg studers to begh
identifying the legd issue facing TeresaPrior to enactim the role play, we lead
adiscussio on domestt violena law in the District of Columbia Our studers
hawe been assignd to real the relevan statutes cout rules ard ca® law in
advanceé.After tha discussion the studerd shoutl hawe the tools to spd the
maja legd issue facing Teres as they condud ther simulatel interview In the
shot term Teres may opt to se& a restrainig orde (known & a Civil
Protectian Orde or "CP O" in the District of Columbia) In thelongterm Terest
will hawe to think abou filin g for permanetcustog ard child support remedis
availabk only on atemporay one-yeabass in the contex of the Civil Protectio
Orde proceeding.

One complicatirg facta in the legd analyss is Teresa age At seventee
she is still alegd minor. Therefore there is sone questim as to whethe Terest
can file for a restrainig orde withou the assistaneof he parens or alegd rep
resentatie — eithe an attorng or aguardianad litem:* The® concers are of
specidinteres to our clinic, which has long been involved in teen datirg violene
issues Our studend condut teen datirg violence workshogs in the District of
Columbi high schoos eat semesterengagig locd high schod studerd in
adialogle abou wha domestt abug is, wha the legd remedis are ard how to
counséfriendswho are abuses and/@ victims. Moreover we are especialf com

* A copy o the "Power d | Wheel' is di X B.

TItis ot I r wome to resid g themselve as "battered.” See e.g, bell
hooks Violencein Intimate Relationshipsi g Back g g
Black 84-91 (1989)

* D.C. Code . sectio 16-10Q4 et . (Wed 1996) We hawve developeal awritte -

t o this material which s s to r sone very c s
about the law  d to provide precise statutory s r their . We ak s
to di these s at the g o class Thislevd o out o class prepara-
tio stheclasdiscussio d .

* D.C. Code . sectio 16-10® (c) (Weg 199§ g the remedies available i
a protectio order).

* Guardiansad litem are swho t the bes so thechild as opposel
to the child , d eare t y d by the sane ethicd duties

(such as y d zealoss o the swisheg as a y
d r the child.
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mitted to providing representatioto teen-age victims of domestt violence Our
focus on representig teers is enablé by the District of Columbia Codes broad
definition of domestt violence which permis redres for violence in "dating
relationship$ ard does na restric¢ who can file for assistane by age” Becaus
the range of remedis provided unde D.C. law is al® quite broad allowing the
coutt to dired the responden”to perfom or refran from othe actiors as may
be appropria¢ to the effective resolution of the matter,™ cours can fashinm
remedies attentive to the unique dilemma of teen petitiones (for example
orderirg the teen-age respondento transfe to a differert school)

Our third objective in the initial interview with Teres: is explicity men
tioned in the instructiors for the role play. The studers are to "think abou howv
you will descrile you role as a studem attorngy ard your relationshp with your
supervisot. Examinirg both of the® issues is critica in the clinica setting The
relationshp betwea the studem ard the cliert is a complex one the studet is
not quite an attorng bu is vestel with mary of the powes of ore unde the
District of Columbia$ studemh practie@ rule The studen often feek inade
quatey prepard for he first interaction with he client beirg fully awae of the
amoun of knowledg tha ske still lacks This anxiey may be coupledwith an
intens desie for the cliert (ard the supervisoy to perceiwe the studem as com
petent The studemh as attorng is seekig connectio with the client, bu race
clas ard gende may separat he from he client ard color how she explairs he
role as studem attorney The studeh may na hawe though throudh the role a
all, looking &t the clinic as an opportuniy for red client contat bu na consid
ering how ske will rea¢ when sitting acros from ared client Marny studers hawe
difficulty explainirg tha althoudn they hawe na yet completel law schoo] they
are permittel to representhe cliert in he case Sone clients are skeptich abou
being represent@ by someor without a degre€’. The role play is designd to

* D.C. Code . sectio 16-10Q (1) (Weg 199§ g " as y victim
o a y , without regard to age 0 g as the victim is related to the
r by blood, legd custody, marriage, gachildi , shared or g
shared a mutual , or gor g had a c )
* D.C. Code . sectio 16-1005(c)(1p (Wed 1996)
* 1 1969 the America Bar Associatio promulgated the Model t Practice
e that time, evely state the District o Columbia d Puerto 0 has adoptal the
Model e or created itsow rule g r the limited practice o law by s
by statute, court rule or judicial . The ABA rule had two expres goals 1) to
e the availability o legd services r t , d2to e g
law schoos to d | gi | skills. t practice rules, like
mog legd s d to evole ove time. Law s | teachess d law
schod S may exert e e with the legislative executie d -
istrative bodies that promulgate the rules. The District o Columbia t Practice
, adopted by the Court o Appeals as Court e 48 sthe : the stu-
t mug be di a approved law schoo] mug have completed more tha o the
d credits r , mugt be d by thedea to be o godal charactee d
t legd ability, mus t accep s r the services provided, mug y that
he/ske has read the rule o | , d mug y compleke a
applicatio proces d be approved by the court.
* This skeptician is similar to that d by public t lawyers d d
| e lawyers whose s are suspiciots o the value o the services o
a e lawyer."
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give the studersg an opportuniy to explan for the first time wha it mears to be
a studenm attorng in the context of the relationshp with the client

The studen is al specificalyy askal to think aboua explainirg he rela
tionshp with he superviso to the client The god is to hawe the studeh examire
wha he expectation of tha relationshp are ard how those expectatioa impad
upan the studens interaction with ha client The studem practie@ rules in the
District of Columbai requie tha the studem hawe a qualified attorneys supervi
sion throughoti he representatio of the client but do na specificalyy define
"supervision.” The supervisordependig on the pedagogidastane of the clin-
ic, mgy hawe agred degre of contat with the client or may only intera¢ mini-
mally with the client The superviso may or may na be preseh during initial
cliernt interviews? If the choiee is macke to hawe the superviso presenthow can
the studem explan the presene of this third personwhos vely presene in sorre
ways suggest tha the studen is nat yet competenhto practie law? How shoutl
the studem rea¢ when the client asls the superviso questios directly, rathe
then interactirg with the studerf? How shout the studem expet the superviso
to reacP The parametey of the studens relationshp with the superviso are
constany beirg defined ard refinad throughot the clinica interaction bu we
wart our studers to be awae of the issus surroundilg supervisio from the
inceptian of ther relationshig with ther clients”

The final god is by no mears the leas important throudh this exercise
the studerss shoutl begh to devel® interviewirg skills. Facel with a"proud ard
privaté' Teresawho is embarrasskbabou seekig legd advie ard unsue abou
wha a lawyea can do for her, the studers are taskel with unearthig the infor-
mation necessarto determire whethe ard how they can provide legd assistane
to TeresaCompletirg this tak requires studens to conside all of the factors dis-
cusse previously aswell as exercisig the interviewirg skills tha they have bea
askeal to read abou prior to class”

Our clinic operats from a "client-centeret! model” Studerg use the
role play to develg the skills tha client-centerd interviewirg stressesopen
enda questionsempatheti ard nonjudgmentialistening ard sensitiwe follow-
up probing In Teresathey encountewha Binder, Bergman ard Price refe to
as the "difficult” client” We prefe to think of Teres as a client who is reluctan
to discus the intimate detaik of ha relationshp with Robet ard unsue abou

* District o Columbia Court o Appeals e 48(e (supervisio
* Some Chavki article (1 I L. . 199)
r adiscussio o the complexitieso ,seee.g, Quig\eysupra e4; a
, Evolutionary Supervision2 a 243 (2000) Shalleck Clinical Contexts:
Theoryand Practicein Law and Supervision,2L . .L. dSoc e 1®
(1994) Pete T. , Clinical CourseDesignand theSupervisoryProcess, Ariz. St
L. . 277 (1983 (ched cite); Peter T , The Stageso the | Supervisory
) (1985)
r this class s read a variety o materials o g g y
, Trial d Practice Skillsi a | 16-34 230-28 (2° Ed. 1999 d David
A. , Pau Bergma d Susa C. Price, Lawyers as s 69-8 (1991)
* See s s d Price, id. at 1623 Bastres & Harbaugh,
g d (ched cite).
*“1d. at 237-258
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wha hep alawyea can provide her Informatian gatheriry agains that backdrg
is achallenge Studens are uncomfortal® askirg for detaik tha clearly caug the
client pan or discomfot in disclosirg ard are often hesitam to pres the client for
greate detal afta an open-ende questim has provided an ambiguos or seern
ingly incomplee responseRole playing the proces of probirg for wha can be
embarrassigp ard intensey personhkinformation gives the studers an opportu
nity to confron ther uneasinesprior to interactirg with a live client While stu
dents feelings of intrusian may neve be completey quelled they can be abatel
to an exten sufficiert to allow them to becone effective interviewers Teresa
youth agan comes into play here Not only mug the studens obtan the infor-
mation bu they mug al® deco@ ard comprehed the information as present
ed in Teresavoice Finally, equaly (if na more importanty when working with
batterel women the role play is designd to give studens the opportuniy to
beghn developimy the ability to validae the clients experiene throudh empathet
ic listenirg without hamperiig the flow of informatian or becomimg (or sounding
judgmentakf:

By the erd of this class our studers hawe begun to discove the informa
tion tha they will neal to represenTeresaln the nex class they will use tha
information to prepae legd pleading (cout documentson ha behalf

Il . Preparation, Proces and Pleadings

A. The Text o the e Play

In preparatia for the third class the clinic studers are provided with this
summay of ther initial interview with Teres in the form of a hypothetich mem
orandun to the clients file. We hawe decidel to provide the studerd with
a modé memorandm rathe than havirg them prepae ther own for severarea
sons First, giving studens the memorandm helps to ensue tha all of the stu
dent ar working with a uniform seé of facts for the simulatiors tha follow.
Moreover studers rarely elicit ard retan complee informatian from the first
interview during the in-clas simulation ard given the constrairg of time ard
structure it is unlikely tha even the bes interviewes would bring ou all of the
information needd for future assignmentsWe al® provide a modé memoran
dum in orde to illustrate for our studers the type of meno tha they shout pre
pae for ther cae files afta ead significart client meeting In fact mary of the
studens use this hypothetichmemorandm as ther templage for live cliernt mem
oranda for the reg of the semester

MEMORANDUM TO THE FILE

Client: Teresa O'Brien
Subject: Initial Interview
Date: September 7, 1999
Susa Schlechter Empowering Interventions witiBatteredWomen,i s r
| Health S (1987)
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1. Backgroun d

Teresa O'Brien is 17 years old and a full time high school student at
Cardozo High School. She is supporte d by her parents and has no independent
source of income . She has been dating Robert Jones for the past three years.

Boyfriend—Rober t Jones, 19. Employed as constructio n worker, makes
approximatel y $30,000 yearly. Dropped out of high school, but has earned a GED,
the equivalent of a high school degree.

Children—0On e son, Jordan O'Brien, age 2. Pregnant with second child.
Robert is the father of both.

Robert is a barely adequate father; he visits Jordan twice or three times
a week, occasionall y buys disposabl e diapers and clothes for the child. Teresa,
with the help of her parents, has been the child's primary caretaker, caring for
all of the child's needs (preparing meals, doctor's visits, clothes purchase and
care, outings). When Teresa is.in school, Jordan is in a day care located in
Cardozo High School for which she pays a small weekly fee ($15). In addition ,
her mother often helps care for the child.

Teresa's parents are supportin g Teresa, but did not accompany Teresa to
the clinic. Teresa says they are very busy with work, and she would prefer not to
involve them in any court proceeding s if possible .

2. Conflict check—done/ok. *

3. Address:
(Current/Temporary* ) Il Seventh Street, SE, DC 28011
Phone: (202) 999-9999
*Home of Teresa's aunt, Debra Ross
(Permanent) 1611 Van Diiren Street, NW, DC 28000
Phone: (202) 998-8808

4. Statemenof Problen

During mos of ther three yea relationship Robet has abusd Teresalt
startel with verbd abuse calling he "bitch" ard telling he she wes stupd ard
worthless At the sane time. Robet is extremey jealows ard possessivetelling
Teres wha clothes sle can wea ard destroyig wha he doesrt' like, stealirg he
page to monita he calls ard forbidding hea to continwe beirg friends with boys
she has known throughoti he life. The verbd abue escalatd to physicd abus
in May 1997 while ste was pregnathwith Jordan with slays acros the fae ard
threas to kill he ard he family. Sinee May 1997 thee hawe been ore or two
incident of threas or physica abue (usualy slags or punchey eahr month

On Decembe 16 1997 shortly afte Jordan was born Robet wert on
a rampa@ when he sav tha Teresa friends had bough things for the child. He

* Lawyers are d by ethicd rules that prohibit g parties i there isa
actual or eve | to . e the [¢ sadata bas o
all t dpad s d g partiesi order to ewhethe the c
may hawe d the g party previously. g the e w with
a I w , we always t achek toseei we hawe d the oppos

g party i aprior matter. | we have wc are t able to provide to the
w . Wewill try to r the perso to r lawyer r . District o
Columbia so | t 17.
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kicked ove the babys crib ard destroyd it, tore the babys clothes ard smashd
the baty monita agains the wall. Robet threatend to take Jordan awey if he
eve caugh Teres taking things for "his" san from othe peopk again

The mog seriows incidert occurral in Jure 1998 when Robet blackend
Teresa8 eye with his fist during an argumenhove Teresa clothing

Teres was reluctan to descrite the incidens as beating or violence Ste
referrel to than as "fights' ard "arguments or complainel tha Robet
"harassetiher Upon questionig her, it appeas tha ste has neve struk Robert
othe than in an attemp to proted hersel or to stq him from assaultig her.

Most recen incidert — On Septembe6, 1999 Teres told Robet tha
she was pregnah again Robet immediatey becane enragedscreamig abou
how this new child could kegp him from enlistirg in the military. He told Teres
to hawe an abortion ste refused He then pushé he in the stomab ard threat
enal that he would kill both Teres ard the baly if she didnt hawe an abortion
Her parens cane into the house sav ha crying ard orderel Robet to leave
Her parens then sen Teres ard Jordan to stay with he aunt Deba Ross

Teres has neve sough medicé hep on ary incident including this one
We advisel ha to se& medicd help as som as possibé in orde to determire
whethe ary damag was dore to he or the unbon child in the incident

5. Client's statemenof goals

Teres wans to be abke to safey retun to he hone ard to schoo] to stq
the violence ard to ga awa from Robet in orde to prote¢ hersel ard hea
unbornchild. Ske would al® like Robert financid help Her friend, Denise
Simmons suggesta tha she ge legd hep ard recommendg our clinic.

6. Legd issues

Is a Temporay Protectim Orde ("TPO") necessafy Civil Protectim
Order? Wha remedis are appropriat® Consider prohibition agains threas
ard assaults sty away order child support custody supervisd visitation
domestt violence counseling parentimg classesAny othes unde the catch-al
provision of the statut@

Authority to represenTeresawho & 17 is alegd minor. Terest would
like us to represenhe ard understansitha we neel to obtan the courts per
missian becaus she is a minor. We neel to prepae a motion requestig appoint
mert as hea legd representative

7. Status

Teres expecs to hea from us late today abou whethe we can go to
coutt with he tomorrav to help he obtan a Temporay Protectimn Order. Ske
indicated tha she would like the cout orde to include a provisian tha Robet
stay awgy from he schoo] temporay custoy of Jordan ard child support Stre
would also like Robet to be ordereal to participae in domestt violence counsel
ing ard parentig skills classs befoe he ges ary visitation

8. Impression
Teresiis aproud ard private persam ard can seen to hawe an "edge’ Ste
is embarrasgk abou havirg to sed& outsice hep to sohe ha problems Ste
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seens vely alone sin@ he parens hawe na conme with he to hep he resolhe
this matter Ste say shes throudh with Robert bu she has returnel to him after
othe incidens in the past

B. The Contex for the Role Play

In this class our studers arc introducel to the proces of drafting the
legd documert ("pleadings) needd to begh a protection orde case in our
simulatiln a Petition ard Affidavit for Civil Protectim Order a Temporay
Protectim Order, ard a Motion to Appoint a Guardian Ad Litem (or Attorney)
Although wc provide the studers with the necessar preprintel cout forms ard
with sampé pleading from anothe protection orde case the studerg still hawe
a difficult time with this assignmentin part ther difficulty stens from separat
ing legally relevan detaik from compelling bu na actionableones Terest may
hawe strorg feelings abou beirg called a bitch, stupd ard worthless but the stu
dens neeal to evaluag whethe those insults constitue ground for the issuane
of a civil protection orde unde the relevan statute? Is stealig a page or
destroyimg a child's crib an "intrafamily offensé& unde D.C. law?* The studers
mug think badk to the substantie law presentd in the secou clas ard apply the
facts of Teresa ca® to tha law to determire which incidens shoutl appea in
the pleading ard which will simply provide supportig detal during the clients
ord testimoty during cout proceedingsThe studers are forced to confron the
legd reality tha mary ack tha they conside "domestt violence? are in fad nat
recognize by District of Columbi law as such Emotiond abusewhich mary of
the student conside the mog insidious form of violence is na actionable net
the is the economi abug or isolation tha are sud a poten ingredien in the
dynamic of powe ard control Jurisdiction ard statue of limitations issus are
al highlighted in this exercisé€:

In drafting ther pleadings the studerd mug begn to think carefully
abou the way tha they use language Teres describd slas ard pushes often
studers recod this behavio as "the Responden assaultéd the Petitioner:
Studens leamn tha usirg conclusoy terns like "assault drain the petition of the
detaik necessarto bring the cas to life for the judicia officer ard are therefoe
to be avoidel when drafting pleadings Studers lean to avod usirg words tha
unduly restrid¢ the petitioner If the studemh writes in the petitioners pleading

; see D.C. Code . sectio 16-1001(% (Wes 1996 ga y
" as'"a ad eas a | . While y s g
called g s without more t be d as a crime.
* YegseD.C. Code . sectio 22-381L (Wes 1999 ; D.C.Code . sectio 22
408 (Wed 199§ (destructio o property).
* Jurisdictio s to the court's authority to hea a particular case | the District o
Columbia, the Superiar Court s mog civil d | domestc e cases
r w cases y e of the parties mug live i the District or e or more acts
o domestt e mus have occurred i DC. See D.C. Code . sectio 16
1001 (5){B) (Weg 1996) | , the court s t S r case
g protectio orders y issual i othe states Ses . (1994) The
statute o , or time withi which the actio mug be brought, is two years i
a cae ga cor g . D.C. Code . sectio 16-1003(Q
(Weg 1996)
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that she was punchel (which implies with a closel fist), bu Teres testifies tha
she was slappé (which implies with an open hand) he credibility can be
impeachd usirg the swon statemenof he petition ard affidavit for acivil pro-
tection order Similarly, studers lean to use cautian abou including dired quo
tatiors on the petition If the petition quotes the respondenas saying "1 will kill
you ard your baly if you dont shu up,' bu the cliert cannad actualy recal exact
ly wha was said the certainy of the quotatia in the petition can agan be usel
to impead her.

The studentsca® theoy for Teresa cag shoutl guide them in crafting
their pleadings ard it is in this role play tha they first encounte the critically
importart concep of "cas theory' A ca® theoy is alogical, persuasig story of
"what really happened. Developmenhof a cag theoy is a proces tha begirs
with the first contat with the client ard continue to develg as the lawye
researchethe law, engags in fad investigation ard formd discovery ard con
sults with his or he client Trials are often describd in large pat as a contes to
se= which partys version of evens the faa finder will accep as true ard which
partys versio of "wha really happenetiis more plausible.B In this clas we ak
our studens to do a deceptivel simplke exercisd designd to clarify the concep
of ca® theory With respetto Teresa casewe ak our studens to complee the
following sentene (in fifty words or less) "This is a cag about...,” This
promps studers to conside how the information tha they hawe collectel
throudh the intervievw proces suppors or detracs from ther ca® theory
Articulating a ca® theowy helps studers to narrav or enlarg the scog of the
pleading ard the remedis requestedto determire which incidens shoud be
includea in the cout documers ard wha informatian still need to be gathered
It alo forces studens to think abou how the ca® theoy they crat may or may
nat correspod with ther clients objectives or preferencesThe studeh may
wart to presehthe client as the powerles (ard therefoe sympathetigvictim of
domestt violence while the client wans to focus on hea strengtls ard he
resilience Working throudh the® issue with the client is an importar pat of
client-centerd lawyerirg ard ore tha studers shoutl confrort soone in ther
casesrathe than later, when the failure to agree on a ca® theol can complicae
the ca® significantly”

Finally, the preparation/process/pleadigple play gives studers ther
first opportuniy to simulat a courtroon experienceStudens ate askel to pre
pae for a hearirg on Teresa reques for a Temporay Protectio Order. In the
District of Columbiag temporay protection orde hearing ar held ex parte
before the judges in the Domestt Violence Unit of the Superio Court The TPO
is valid for 14 days musg be personalf servel on the Respondenaccompanie
by the CPO petition ard a hearirg mug be scheduld within the 14 day periad
on the underlyirg reques for a Civil Protectimn Order The various Superio
Coutt judges conductig TPO hearing hawe vely differert styles Sone judges
allow the studers to condut the questioniig of the client Othes ignore the stu

** Thomas A. Mauet, Trial S 466-4® (4" Ed. 1996)
y Miller , Give Them Back Their Lives: Recognizing Client NarrativeCase Theory93
Mich. L. . 485 (1994)
**Seee.g, Lucie White, , RhetoricalSurvival Skills,andSunday Shoed\Notes
on theHearingof Mrs. G.,38 oL. . 1 (1990)
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dens ard sed& the necessar informatian themselve by questioniig the client
directly. Inthe TPO hearirg role plays clinic faculty membes sene asjudgesard
presenthe studers with a variey of styles in orde to prepae than for whatev
er judee they might encounterRegardlesof the judges style however sone ele-
mens of the hearirg are relatively constantClients are aske (throudh counse$
questios or directly) to explan wha brough them to the cout for the emer
geny order In the TPO hearing the judges are na typically intereste in an
extensiwe histoly of violence They simply wart informatian abou the evert tha
precipitatel the client’s appeararein cout on this particula day. Working with
the cliert to help he tell he stoly concisey bu with sufficiert detal to persuad
the judge tha an emergeng orde is necessar is ore of the skills we devel@
throudh this role play. Moreover the client is invariably asked"Areyou in fea
of imminert dange of bodily ham (by the Respondent)avhich is the statutori
ly requirel standad for the awad of a temporay protection order? The role
play helps ensue tha studers know to listen for this crucid questiom ard to
translae tha information for the client so tha the judge has the legd bass
("good cause) to isste the temporay protection order

Learnirg to prepae a client for he courtroomappearareis a crucid
skill for all clinic studentsbu it isespecialf importan for studensworking with
victims of domestt violence Our clients often suffe from post-traumadt stres
disorde ("PTSD") ard othe emotion& traurra ard the courtroomexperiene
itsef may replicae the experiene of beirg battered Pat of our studentsrole is
to proted the client from feeling furthe traumatizel by he ordea in the court
room

From atrial advocag perspectivethe role play al® gives the studers
their first opportuniy to begh developimg a lawyerirg style ard to becone more
comfortabk with speakig befoe ajudge More importantly however the role
play is the first time the studers will experiene the sensatio of representig
anothe person The significan@ of this developmenshoutl be highlighted ard
discussd with studentswho may acknowledg a fea of public speakig bu
shout (ard often do) fea failing ther cliert more Studeng begn to understad
the gravity of wha they hawe undertakenin tha anothe persors safey ress in
patt on the quality of ther advocacyBut the experiene shoutl na be usel mere
ly to scae studentsit shoutl als be usel to affirm for studers tha they can in
fact be effective advocatse for ther clients as they hawe shown in ther perfor
mane in the role play.

After studerg hawe obtainel a temporay protection orde for Teresa
they continie to prepae hea ca® in greate depth The nex step in the role play,
then is discussig with the cliert he alternativeshe preferenceshe goak ard
her fears— in othe words engagig in client counseling

D.C. Code . sectio 16-1004(Q (Weg 19%); Superiar Court y
s7(a)(2)
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I11. Client Counselig

A. The Tex of the Role Play
In addition to readirg severé articles abou client counseling; our stu
dens receiwe the following role play instructiors prior to the nex clinic class

COUNSELINGROLEPLAY: Teresa O'Brien

Description of Task:

Prepare for a counselin g session with your client, Teresa O'Brien. With
your assistance , she has recently ohtained a TP O granting an injunctio n against
threats and physical abuse, temporary custody and a stay away order from her
person, home and school. No child support or other financial payments were
ordered in the TPO. The hearing seeking a one-year civil protectio n order (CPO)
is schedule d for next week.

Teresajust called requestin g a meeting to discus s her option s at this point.
This meeting is schedule d for later today. She is uncertain about whether or not
to proceed with the CP O and about what remedies are likely if she does proceed.

Teresa is further concerne d because Robert called her last night to apol-
ogize and told her he would give her anythin g she wants, includin g full custody
of Jordan and the baby after it is born, if she would drop the CPO. Robert said
a CPOwould be devastatin g to his future plans because he said he would not be
permitte d tojoin the military ifthe CP O is granted. Robert begged Teresa to see
him, but said that he would understan d if she didn't want to, and that he would
leave heralone as long as she would drop the case. Teresa is very upset and seems
unclear about what she wants at this point.

METHOD: Instuctions

Divide up into four group s as assigned . Plan and prepare foryour coun-
seling session with Teresa O'Brien. Please spend time preparin g before class. In
addition , we will give each group 10 minute s in class to collaborat e on planning
for the session. We will conduct the role play together in one group at the end of
the 10 minutes . We will begin with Group One and continu e throug h Group Four,
allowin g approximatel y 10 minute s for each group's performance , followe d by 10
minute s of critiqu e and discussion . One of our former clients will be playing
Teresa O'Brien. ™

® r ou t g class s read the g materials Bastres &

Harbaugh, , g d g 235249 (1990) David A. r&

Susa C. Price, Legd g d g 19220 (1977) Mary ,
UnderstandingWomen 's Responses to Domestic Violence: A Redefinition of Battered Woman

Syndrome2l alL. . 1191 1215128 (1993) sal read materials abou

g batterers r this class

*We hawebee luckytohave eo our r ,asurvivor o domestc e d

advocae r battered ,play Tere:a r us Her sto share hea s d

e hawe bee e rou s dhawegve Terem atexture d

realism that srewould t hawe otherwise had
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Group 1: (Designate several students)

Focus on greeting the client ad preparing the client for the counselin g
session. Plan for "preparator y statement" explainin g expectation s for the client.
Focus on identifyin g and clarifyin g client's objectives .

Group 2. (Designate several students)
Focus on generatin g alternatives: What are the different ways to achieve
client's objectives ?
- How to generate alternatives
- How to get client involve d
- Attorney/clien t relationshi p issues
- Use open question s
- Use questionin g technique s that move from the general to the specific to
explore details

Group 3: (Designate several students)
Focus on identifyin g consequence s of each alternative :
- Addres s legal and non-legal consequence s
- Predict likelihoo d of occurrin g
- ldentify pros and cons

Group 4: (Designate several students)
Focus on decision making: How can you assist Teresa O'Brien in weigh-
ing the alternative s and making an action plan?
- Bring together pros and cons
- Think about ways to give structur e (written list, summary, list of goals)
- Weighing of immeasurable s
- What if lawyer is asked to make decision ?

B. The t r the e Play

Teres is confuse ard frightened Robet has contactd he ard is beg
ging he to dismis he law suit Wha shoutl ske do? In our fifth class lawyers
ard client mee to discus ha case To highlight the differert asped of cliert
counseling the exercige divides the counselig sessia into four componehparts
In ead part studers are expectd to hawe planne how they will approah ther
task usirg the principles of client-centerd counselilg they hawe studied

In the first componentstuders gree the cliert ard prepae he for the
counselilg sessionAlthough this tak seers fairly simple settirg the appropriag¢
tone a the outse often dictates the flow of the res of the session Studers mug
think throudh sorre basic bu crucial choices Do you addres the cliernt by her
first namé@ Do you invite he to addres you by your first namé&@ Does Teresa
age chang how you might otherwig male the decisionsard shoud it? Do you
sit acros from ead othe a a desk or do you arrang the chais in a more "egal
itarian’ settin@ Wha kind of smal tak do you make& How mud of yourset do
you reved in tha exchange And finally, hon do you tum the conversatia from
smal tak to a discussia of the clients objective® All of the® choices hawe con
sequence for the future of the attorney/clien relationshp ard shout be care
fully scrutinizel in the role play.
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Thefirst grop is alo taskel with makirg a"preparatoy statemeritexplain
ing the studentsexpectatioa of the cliert for the session In the client-centere
mode| especiall whee ore of the goak of the representatiois empowermetrof the
client,” studerd ard clients mug discus ard negotia¢ the terns of the partnerstp
that will form the bass of ther relationship In our clinic, clients are na simply pas
sive recipiens of legd servicesInsteadclients as equé partnershawe responsibili
ties within the relationship to articulae goak ard objectivesto identify legd ard
non-legh meas of reachilyg thoe goals to conside the consequenceof eat
option, to develg aca theory/narratie ard colled evidene tha suppors tha the
ory. Clients may be unprepare for this mode of representatigrassumig tha they
will simply hard ther problam to the lawye ard be handé asolutian in return Sorre
clients resehbeirg told tha they are expectd to "work"; othes belie\e th& they are
na qualified to perfom the kinds of tasks tha the studers describe The god of the
role play is to hawe the studerd think abou how to explan the theol of client-cen
tered lawyerirg ard wha tha theoly mears in practie for our clients

Finally, the first grouyp will help Teres to identify ard clarify he objectives
Too often studers (ard lawyers terd to skip this step jumping from the clients
presene in the office to the assumptio tha the cliert intends to engag the legd sys
tem Given the informatian tha they have abou her, studers may assura tha they
know wha Tereswants to obtan arestrainimg order, child suppor ard custoy of
her child. But the® are alternative for meetirg ha objectives na objectives in ard
of themselvesTeresa objectives for example may be to st the violence to ge
Roberts attention 20 tha he will take ha concers seriously or to proted¢ he chil-
dren Determinirg he objectives requires probirg the natue of he relationshp with
Robert he desie to continte tha relationship he concers abou Robert future
with the military, he concers for he children he fea and/a mistrus of the legd
systemhea ambivalene abou seekily arestrainity order ard the myriad othe fac
tors tha affed he decision Only after the studers work throudh the® issue with
Teres can they cone to sone understandig as to wha hea objectives are

Issue of client autonony pervae this role play. Given the studentsten
deny to see the clients objectives in legd terms the client may fed pressurd to
descrile he objectives in the® terms ard later, to acceeé to pursuirg legd reme
dies when othe alternative might bette mee hea needs Throughot this role
play, we focus on interactirg with the client in away tha gives the cliernt room to
expres he views goals ard preferencewithou feeling unduly influencel by the
studentsoften unstatedbu usually apparentdesie to take a ca® to trial.

The seconl groy assist the client with generatig alternatives—he can
the studers ard client work togethe to achiewe the clients objective® Given
tha Teresa statel objective is generaly to proted hersel ard he children from
furthe violence the studerd mug work with Teres to "brainstorni howv tha
objective can be reached’ But ensurig tha Teresiis an equa partne in gener

Bastress & Harbaugh, s g d (1990) d P. Lopez,
s : e sVisio o Progressive Law Practice (1992)
gisaproces dto e creative . Peopk work collabora-
tively to e ideas without g them as misguided or impractical as they go
. The process allows peopk to play the ideas 0 othersbut t tojudge or eval
uate | alater stage g produces | sthat a more guard-
ed, | discussio would preclude.
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ating alternative is a challenge Teres is relatively young upset ard unclea
abou wha she wants The® factos make determinimg a cour® of actian difficult
for her Moreover othe factos sud as race clas ard gende differences may
make he reluctan to discus alternative with he studem attorneys Studers
mug be sensitie to the® issus ard mug determire the be$ approab for gen
eratirg alternative with TeresaThe preferrel alternative within the role play will
depend of course on the way tha the cliert is played bu studers shoutl think
throudh a numbe of optiors in trying to read tha alternative Shoutl they ak
Teres for he idess first; presen ther idess first; or engag in randan brain
stormirg with all participating Within eah approachstudersg shoud be sensi
tive to the way in which they ak questionsLeadirg or directive questios may
suggesto the cliert tha the studem favors a particula alternative while open
endeal questiols alore may nat generat the levd of detal needd to teag ou
the alternatives At this point, the studentsgod shoud na be to identify one
alternative ard conside all of its ramifications bu to generat alist of legd ard
non-lega alternative from which Teres can select! For studersg who are studk
within the "box" of legd remediesthis assignmeinis especialf difficult.

We ak the third group to identify the consequenaeof eat alternative
Non-legd consequenceare as importar as legd ones for the purposs of this
exercise A restrainirg orde may give Teres the protection she seeksbu it may
alo alienae the fathe of he children permanently a non-legh consequere
requiring seriows considerationStuders ard client work togethe to determire
the pros ard cors of eah alternative from the clients perspectiveFor example
seekimg a C PO would give Teres legd protection but it might kegp Robet out
of the army, potentially decreasig his future earning ard he future child sup
port A privately negotiate contrat or out of cout agreemenbetwe® the par
tieswould allow Robet to ente the military, but its enforceabiliy in ary mean
ingful way is highly questionablé&.Finally, studers are alo askel to negotia¢
the questia of haw likely the consequenceare to occut They mug conside
whethe they shoutl answe this questian a all, ard wha the substane of the
answe might be given ther relative lack of experienceStudernts who are eage
to condut a trial in Teresa ca® terd to oversdl the likelihood of obtainirg
acivil protection order again this subte manipulation mug be identified ard
discussed

The fourth groy focuses on working with Tereg to male adecision This
grouwp assist Teres in weighirg the pros ard cons aswell as ary intangibles—emo
tions gu feelings Lawyers are often uncomfortat® with emotiond issus ard do

s d by our s d ga g order, g o
a private t g t m g Teresa g with
g the problem with t without g legd . r alist o
ses x C.
| the District o Columbia, s 0 protectio orders are e through crim-
| , which carries ajail eo upto6 ,a eo $3M or both. See
D.C. Superior Court y s7(c) 12(e) | , D.C. Code
. sectio 16-1005(y authorizes r so So protectio
orders, eby up to 18 daysi jail,a eo $100Q or both. A private tor
t i , is usually limited to a civil t actio r
y damages or c
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nat value factorirg tho® feelings into a clients decision-makig processEspeciay
in the domestt violene context however sud immeasurald factos may pro-
foundly influence the clients decision-making How the studem reacs when the
client says "But | still love him," or "I dont wart my children to grow up without
a father; may hawe profourd implicatiors for the future of the attorney/cliehrela
tionship Studers ar forcad to confrort sudr emotioné issus with our clients
introducirg tham to the intricacies of sut conversatiogis ore of our teachimg goals

Thinking abou how to structue the conversatia is an importart pat of
this groups task Until now, studersg hawe had arelatively unconstrainé conver
satian with Teres abou objectives alternativespros ard cons This groups tak
is to tum tha conversatino into a bass for decision-makingThe groy mug look
at this tak from alogisticd perspectie (will charts lists, or othe visud aids assis
the client in makirg he decision aswell as aphilosophichone As notel earli
er, studerg are askel to plan ther counselig sessia prior to the class pat of
tha plannirg might include developimy just sud avisud aid. But creatirg tha
tod withou the involvemen of the client can be problematic it could sugges
tha the lawye does na really value the clients input ard tha the time spen in
the sessio was wasted How studens explain ther preparatio ard integrage it
into the evolving conversatia with the cliert is an importan skill.

Finally, studers are faced with the dilemma of aclient who ceds he deck
sion-makirg authoriy to the lawyer. Becaus they hawe real Binder, Bergman ard
Price’, they are prepared for the possibiliyy tha the client may wart the lawyers
personl opinion abou wha ske shoutl do ard may ak the lawye to decick for
her. Teres& youth ard ha uneasineswith the legd systen male this scena
more likely. And for domest violencee victims, the dynamc of powe ard control
is alo a play. The client may na hawe had the opportuniy to male decisiors on
her own for sone time. The studem risks assumig a controlling positian similar
to tha of the clients battere if she makes decisios for the client Studerns mug
encourag the cliert to male ha own decisiors without havirg he fed as thoudh
the lawye is disinterestd or abandonig her Confrontirg the client's frustration
ard even ange a the studens insistene tha the client male he own choices is
a useful skill to simulate In the alternative student neal to lean to avod the
temptation of "taking control' of the case with the clients acquiescencdy mak
ing decisiors tha they believe are bes for the client

Breakirg the counselilg sessia into the® four pars is admittedy artifi-
cial. In a red counselig sessionthe client ard the lawye are likely to jump
betweea articulatirg objectives identifying alternative ard analyzirg thos alter
natives rathe than methodicaly following the® steps For the purposs of sim-
ulation, however this structue allows the studers to see the variows stes tha
they shout be taking in counseliig ther clients ard howv ead step builds on the
last Understandig the structue undergirdirg the counselig sessia will give
the studerd the freedan to follow ther red clients leads without losing sight of
the nea to work throudh all of the stes in the counselig process

The studers ard Teres hawe nov worked togethe to determire he opti-
ma position ard the alternative for meetirg ha objectives Next they mee
Roberts lawyess ard attemp to negotia¢ a settlemehin the case

, Bergma d Price, supra e 30 at 197-200
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IV. Negotiation

A. The Tex of the Role Play

In preparatia for our sixth class our studerg are told:

Negotiation : Teresa O'Brien and Robert Jones Case

Return to our ongoing case of Teresa O'Brien and Robert Jones. Teresa
O'Brien is seeking a CPO which would include, among other things, temporary
custody of her child Jordan and temporary child support. Robert is very con-
cerned about the possibilit y that a CP O could prevent him from entering the mil-
itary. If Teresa proceeds with the CP O (which she will if a satisfactor y consent
CP O is not negotiated in advance oftrial) Robert could contest her claim for sole
custody and seekjoint or sole custody of their child himself. Alternatively , Robert
wants generous visitation rights. Robert might also contest the paternity of
Teresa's unborn child.

Throug h their respective counsel, Teresa and Robert will be negotiatin g
regardin g the possibl e entry of a consent CPO. Prepare a negotiation plan for
your assigne d side prior to class. Your plan should includ e a strategy for dealing
with issues of safety, custody, visitatio n and child support .

Please be prepared to participat e in a negotiatio n session in class. A sep-
arate assignment sheet for the negotiatio n roleplay, assignin g you to represent
either Teresa or Robert, will be distributed . Develop a negotiatio n plan.

Prior to the class our studers alo receiwe the following memo

Forclass on Tuesday, you will be split into two groups: one group will rep-
resent Robert Jones and the other group will represent Teresa O'Brien. Those
representin g Robert will receive an interview memo regarding Robert's situation .
DONOTSHARETHISMEMOWITHTERESA?S LAWYER. You will be in the
same grouping s for the trial simulation s as you are for this simulation .

Prepare the following :

Both groups, develop a negotiation plan on behalf of your client. Try to
anticipat e what the opposin g party will be seeking and how you will respond to
their demands. Map out your strategy, indicatin g your opening position, your
back-up position s and your hottom line. This can be in the form of a diagram.
Turn in your diagram at the end of class.

Only thos studersg assignd to represen Robet receie the following
confidentia memo

DO NOT SHARE

CONFIDENTIALATTORNEY/CLIENT PRIVILEGE

TO: ROBERTJONESFILE
RE: INTERVIEWNOTES

Robert Jones is 19years old. He has been dating Teresa O'Brien for three
years and is the father of her two-year old son, Jordan. Teresa is currently preg-
nant with what she claims is the couple's second child; Robert is unsure as to the
paternity of the child. Robert has been working full time for the Uptown
Constructio n Company for the past two years, since he left high school. He
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makes approximately $30,00 yearly. Robert ga his | y diploma

)i 198 dis go g the military i order to better him-

sel d provide r hischild. He , however that his dwill d sone
way to detag him m .

His , Teresa is 17 years old. They bega gwhe both were

s at Cardozo High School Despie her y at sudch a g age

Teresa d to d Cardozo d was able to stay with her class which

Robert d her to do. Although Robert did t t to hawe a child, he

respectel Teresas decisio to keep the child d has tried to be as supportive as
possible He babysa r Teresa 90 that she would have time to study r examrs
d helped lighte the | load by g the baby g he ,
g toys , diapers, d other baby supplies
Robert d Teresas p has bee rocky r the pag two years
Robert had just t schod whe Teresa d that she was . He
immediately d work d has had to work g hours to provide
all o the s that Teresa . Teresas t s causa@ Robert
agrea ded o stress , as Robert studied r his , he d
that he d more m e tha work d bega g
a strategy r g his . At the time, Teresa becane very jealous
d possessive g that he promise t to leawe | she had d
school Robert thought that Teresa was g extremely d d -
d abou his e d hisability to eto provide r their child.

Shortly r s birth , Teresa declared her to hawe -
er child. Robert believed that this would make it more t r himtojoi the
service d made her promise to take s to t . This
cause a grea ded o betwee them. At the sane time, Teresa bega
g out with a group o s that Robert t like, becaug they had
a reputatio r gi | activity d g drugs. Robert t
believe that Teresa has usal drugs , but he has talked to her abou -
g d with the g crowd. , Tere:a swith theboysi the
crowd, d Robert believes that she may be sexualy ewith eor moreo
them. Robert also believes that they've give he stole itemsto use r the baby.
A wek agq s ga much worse Robert came to Teresas '
home to visit with .Whe he d the house Teresa immediately bega
g him, g him that she had a secret r severa S 0 this,
Robernt becare d d told Teresa to just tell him what she wes g
about. She the told Robert that shewas t . Whe he askead whethe
he was the , Teresa becarre y d started to curse a him. Robert stat
ed that hedid t t r child d askeal Teresa to r g the
child. Teresathe bega tocry d screan that shewould r abort their child,
that he t love her  d that she d him out o her . Robert d
that g r child would make it t r himto r the military , as
he had , dthati hecould t r the military , he could t make
Sbetter r . Teresa becane hysterical. Robert bega to walk towards
the door, at which t Teresa stod i t o thedoar d d to let him
leave Robert pusheal Teresa out o theway d started to leawe the home He sav

Teresas so the t porch, but did t spe& with them.

13
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Robert called Teresa the next day to try to discus s the matter calmly, but
Teresa's parents said she was not there and refused to tell him where she was. He
has also looked for her at school, attemptin g to resolve the matter.

Robert's main goal is to enter the military . He is saddened that Teresa
would be so desperate as to bring legal action against him in order to block his
enlistment . But he is also extremely angry with Teresa for what he sees as her
carelessnes s in allowing herself to become pregnant again and sees her as the
cause of all of these problems. Teresa is seeking a Civil Protection Order.
Because he does not know where Teresa currentl y is, he has not seen Jordan since
shortly before the incident. Robert can't believe that all of his carefully made
plans arejeopardized . Our firm has agreed to represent him.

B. The t r the Role Play

In this phag of the simulation Robert sice of the stoly comes to light.
Studens who hawe head only from Teres for the first part of the semestebegn
to comprehed the truiam tha thee are two sides to evey story, ard its legd
counterpartthere are three sides to evey story—tte plaintiff's, the defendant;s
ard the truth, which is often somewhes in betweenFor the first time, haf of the
studens in our clinic, who hawe becone accustome to siding with "victims" of
domestt violence are askel to conside the poirt of view of an accusd battere
ard to represenhis poirt of view in negotiatios with the victim's attorney
Studens representig Robet often find it difficult to switch ther loyalties after
engagilg with Teres for s0 long, ard sone studerd expres frustration & ther
inability to believe ard therefoe to zealous} representther client We work
with studers to help then understad ther duties as counsé to Robet ard to
shav them tha effective legd representatiofor batteres can help to bring abou
solutiors tha beneft all of the parties involved

The two sides stat from vasty differert positions Teres maintairs tha
there has bean ongoirg violena in this relationshp ard has decidel tha she
want to sed& a C PO to proted he ard he children from future violence Robet
denies ary pas violence ard is concernd tha the issuane of a protection order
could ba him from military service” He believes Teresa clainms are motivatel
by he fears of hisleavirg the WashingtonDC area Finding acompromig posk
tion shoud be difficult. Moreover sine the classrom instructiorstell both sides
that Teres will ultimately sed a protection orde if a conseh CPO cannd be
negotiated they are awae tha Teres will go forward to trial if a satisfactoy
agreemenis na reached Working within the® parametes gives studers an

Robert's abou his y to r the militar y is egive the e
t Wome Act, which, g y other , prohibits a perso m pur-
gor gagu i aprotectio order has bee issuel t him. Becausg

gagu is y i the military , the protectio order's e might keep

him m g able to | his duties d e bar him m the military . Ses 18
. sectio 92 (g) (1994) Our c s called various militar y recruiters d

ga a eo s as to whetha Robert would i t be able to ti Teresa ga

a g order t him. g the swere that he might have to apply r

a waiver o somre d or that the g order would t pos a problem. This ambi-

guity stoa g d y g situatio r Robert d Teresa

1%
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opportuniy to develg negotiatio skills ard to furthe conside issue of client
centere lawyerirg ard client empowerment

Negotiatio is ore of the mog difficult skills for studers to lean (ard
frankly, for instructos to teach) Much of negotiatio depend on individud
style—competitie or cooperativeadversaribor problen solving* Our simula
tion is intendel to hebp studersg determire wha style is mog effective for them
ard to see how ther choice of style colors the negotiation processOften our stu
dens stat from avely adversaribposition believirg tha only by "being tough'
can they win concessios for ther clients They som find, however tha sud
a stane usualy makes the othe side defensie ard impedes communicatio ard
problem-solving Alternatively, the studers who stat from a more conciliatoy
position may fed as thoudh they are giving up too much—n style if na neces
sarily in substancelearnirg to strike aworkabk ard comfortabé balane befoe
enterirg actua negotiatios with opposimg counsé gives studerg greate confi-
den@ when they negotiag on behat of live clients

In representig ther live clients our studerg frequenty negotia¢ with
unrepresentkparties which raises an additiond se of professionkhethicd con
cerns Studerg mug walk the vety thin line betwea informing the unrepresent
ed pary of wha they are seekimg on behat of ther client ard giving legd advie
or attemptig to persuad the othe pary to settle which are na acceptable3
Moreover studers read to batteres in avariely of ways Sone may be charmel
or manipulatd by the batterey while othes may fed uneag or afrad when dis-
cussimg emotionally-charge: subjecs with the batterer Preparig the studers for
the experiene of negotiatig with an unrepresentepary mus include na only
simulatirg negotiatig skills bu alo talking throudh the rang of emotiona
responsethey may fed when negotiatig with the batterer

Issues of client autonony agan emerg in this simulation Teresavia our
materials has statel a position—sle want a civil protection order Nonetheless
in our actud negotiation simulatian this semesterat leas orne groyp negotiate
a private contrat¢ (na a conseh CPO) with Robert which, as describe above
would lack the enforcemen mechanism of a motion for crimind contemp or
a misdemeanoprosecutia for violation of a CPQO. Student were so eage to
read a consenssipositin tha they abandoné the position articulatel by ther
client, a troubling development. We askel ou studers to think throudh two

Bastress & Harbaugh, s g d g 3% (1990) | additio
to g a sectio m Bastres & Harbaugh (pp. 389-404) s read Russel

, Outof Sightand Oubf Line: The Need for Regulatioof Lawyers' Negotiations with

Unrepresented?oorPersons,85 Cal. L Rev. 79 101-1@ (1997 d 2 Roge

William y dBruce , Gettingto Yes: Negotiating Agreement Without Giving In,
| y s r Live t s 300-3@ (Hurder et al., eds 1993 r
thisclass
, id.
Some s d that their respectie s had boxed them o s
that made s e that she have a CP O, Robert's
belie that a CPO would kegy him out o the military . As previously , howev
er, s who researchel the policy o the militar y w that the CPO would t
absolutely preclude Robert m g the miltary d e had more room to
,a t tor g the law prior to g o
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issues in relation to this settlementfirst, was this a goa settlemenfor the client?
Second is this the settlementha the client wante® Those questios probe very
differert skills; the first, the ability to crat a remeg tha benefis the client, the
second the extert to which studers internalizel ard practicel the concep of
client-centerd representatian

Ultimately, Teresa ca® does na settle In our nex two classesour stu
dent presehthe ca® of Teres O'Brien v. Robet Jone to the court

V. Trial Practice Skills

A. The Tex of the Role Play
Prior to our severth class ou studerg representig Teres receie
a memorandm regarding the testimoty of Deba Ross Teresa® aunt They are
instructel na to shae this informatian with Robert® lawyers

CONFIDENTIAL

Trial Simulation—Debr a Ross (Teresa O'Brien's aunt)
TO: O'Brien file
FROM: Intern
RE: Interview with Debra Ross: Potential Witness

Today we met with Debra Ross, Teresa O'Brien's aunt. Ms. Ross lives at
111 7th Street, SE, Washington , D.C. 28011. Althoug h Ms. Ross is Ms. O'Brien's
aunt, Ms. Ross consider s Ms. O'Brien more ofa daughter. Because Ms. O'Brien's
parents are often busy with work responsibilities , Ms. Ross spends a consider -
able amount of time with her niece. She has no children of her own and thinks of
Teresa's child as her grandchild .

Ms. Ross first met Robert Jones approximatel y three years ago when he
and Ms. O'Brien began dating. She never really liked Robert. She thought he was
arrogant and always wanted to be in control. But Ms. Ross saw that Teresa
seemed to be happy with him, and she welcomed him into her home on several
occasions .

We tried to discuss the problems that Ms. O'Brien and Mr. Jones have
had and Ms. Ross seemed reluctant to discus s it. She told me that she has never
actually witnesse d Robert strike or physicall y harm Teresa although she admit-
ted that Teresa has told her of some of their problems .

Most recently, Teresa came to her house with Jordan one night a few
weeks ago. She was very upset and kept rubbin g her stomach. She told Ms. Ross
that she and Robert had gotten into a fight and that she needed a place to stay
where he could not find her. She did not get into the details. After Teresa stated
that she felt a little queasy, Ms. Ross gave her some ginger ale and antacids and
told her to lie down. Teresa stayed at the house for about a week; she then got
a court order and she and Jordan went back to her parent'.'s house.

When | asked Ms. Ross if she had ever seen Robert act violently , she told
me about one incident which took place about eight months ago. Apparently
Robert and Teresa had gotten into an argument. Robert had been accusing
Teresa of flirtin g with one of her male friends. Accordin g to Teresa, he got very
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upset and slapped her across the face. He told her if she ever cheated on him,
he'd kill her. Teresa ran to her aunt's house for consolation , bringin g Jordan .

Robert came to Ms. Ross' house at about 1:.00 a.m. that same night. He
started yelling up to the bedroom s on the second floor. He wanted Teresa to come
down and to bring Jordan with her. She refused to come down. After about fifteen
minutes, Robert stopped yelling and Ms. Ross thought he had left. About a half
hour later, she heard a knock on the door. When she went to the door, there was
no one there. She opened the door and saw a bag on the front step. On the bag
was a note reading, "You're dead." In the bag was a dead squirrel . Ms. Ross did
not recogniz e the handwritin g on the note and did not see who left the bag on the
porch. She showed the note to Teresa, who did not recogniz e the handwritin g but
was sure Robert had left the note. She brought me the note, which | kept for pos-
sible use at trial.

Ms. Ross could not tell me exactly when this incident took place. Alter
pushin g her for more details, she told me that she saw a red mark on Teresa's
face that night. Teresa told her that the red mark was caused by Robert slapping
her face during an argument.

Aside from this specific incident, Ms. Ross could not give me details on
other particular incidents . She said that Teresa had come to her house several
times over the last three years after arguments with Robert. Sometimes she
brought Jordan; sometime s she said that Jordan was home with her mother. Ms.
Ross did finally recall one other incident that disturbe d her. A group of Teresa's
friends had purchase d baby presents for Jordan; Robert destroye d all of the pre-
sents, includin g the baby monitor, which Ms. Ross herselfhad purchased . Teresa
called Ms. Ross immediatel y after Robert left, very upset, and describe d the inci-
dent to her. Ms. Ross vaguely recalls that Robert said somethin g on that occasion
that upset Teresa very much.

When | asked Ms. Ross about Teresa's parentin g abilities, she said that
Teresa was a loving and dedicated mother. She believes that Teresa is a little
young to be a parent, and that sometime s she wishes that she could have a "nor -
mal" teen-aged life. She said that Robert visits Jordan, buys him Pampers and
clothes and takes him to the park or to the doctor. But for the most part, Teresa
cares for Jordan on a daily basis.

Ms. Ross is very happy that Teresa is finally separating herself from
Robert. She is afraid that Robert might really hurt Teresa or the unborn child.

B. The t r the Role Play
In our severlh ard eight classes our studerd preseh Teres ard
Roberts cass to the cout Often we are able to hawe an actua judicia officer
who is teachimy a the law schod play the judge for our simulation” During the
severth class Teres ard Roberts counsé presen ther openirg statementsin
the eight class counsé condu¢ dired examination cros examination ard re-
direa examinationard make ther closirg arguments.

“ We are | to the Sylvia Baco r g the time to preside ove the
majority o Teresastrial d r all that she taught our si the process

“ r these classes sread avariety o materialso trial preparatio m5ThomasA.
Mauet, Trial s (2000) aswel as JamesW. s sTrial k
(3"Ed. 1994) da r o James s s mtheABA
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Sone of the skills tha we are trying to cultivate in the classe are per
hags more obviows than those describd above Studerd are expectd to incor-
porak certan core elemenrs into ther opening ard closings ard to follow the
bast rules of open-ende questios on dired examinationleadirg questios on
cross Becaus ther are nov 0 mary goad books on trial advocacyincluding
Mauet;” tha can provide tha information we will nat discus it in detal here
But the® cout room exerciss al® give studend the opportuniy to confrort
a numbe of othe importan issue for practice—issugof ca® theory of narra
tive, ard of self-control

Before constructig ther openirg statementswe ak ou studens to
descrile ther ca® in fifty words or less beginnirg with the phrase"This ca® is
about.." Developirg a ca® theory however is significanty more difficult than
simply comirg up with a catcly description As discusse previously cag theok
is designd to provide a lers throudh which all of the evidene provided by the
pary cen be viewed a contex for consideratia of the whole of the case®
Studens mug integraé ther knowledg of the law with the fact as presentd by
Teres ard Robet ard find a theoy tha is logical, compellirg ard persuasive
For Teresathe ca® theol usualyy centes arourd the ongoirg abug tha she has
suffered & Roberts hands Counséfor Robet terd to stres Teresa motivatiors
for bringing he petition ard the consequenseto Roberts future Without
a coherentheoy of the case studers flounde in trying to tie togethe the vari-
ous elemers of ther courtroan presentations

Ultimately, havirg a simple persuasie ca® theoy enabls the studem to
devel@ the clients narrative The importane of narrative of telling the clients
story in the clients voice is a centra tene of the clinical educatio movement
We see ourselve as storytellers providing an outle for our clients to relae ther
unigue circumstance ard personhod in the contex of the legd case But, as
Lucie White's stoly of Mrs. G ard a thousad othe example show the con
structian of client narrative is nat asimple task” The clients stoy might nat jibe
with the availabk legd theories or the cliert might be unwilling to tell he true
story for ary numbe of reasonsThis is especiall true with victims of domestt
violence who are often reluctarn to descrile wha may hawe been humiliating ard
degradig incidens of violence in orde to receiwe protectian from the court The
standad narrative in a domest violena ca is of an abusie man ard avictim-
ized woman a picture a odds with mary womens conceptios of themselve as
"survivors' rathe than victims* Teresa a proud teenagermight na wart to
admt tha Robet has been hitting he for the pas two yeas bu tha ske only
recenty todk steps to st his abuse Making sud an admissio could lead to
ridicule from he friends who claim tha they wouldnt let ary boy hit them It
might also damag@ he sens of hersel as a strorg woman But he reluctane to
descrile the abug would deprive the cout of the evidene it need to find tha

‘° See , Thomas A. Mauet, Trial s (5" Ed. 2000)
* James , s Trial k 78 (37 Ed. 1994)
“ See ,Joh B. Mitchell, Narrative and Client-CentereRepresentationWhatis

aTrite BelieverTo Do WhenHis TwoFavorite TheoriesCollide,6 .L'. Rev. 85 (1999)
y Miller ,supra e27.
“ See hooks supra e’.
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an intrafamily offene has been committed the finding requirel befoe a CPO
can be issued Working in partnerstp with the cliert to develg the narrative is
crucial our god is for studers to lean tha imposirg a narrative on the cliernt is
unacceptalel ard can lead to client frustration resentmentard a significantly
weake case’

Ca® theoy ard narrative shout be infusel into all pars of a studens
presentationThe openirg statemenhshout presenh the theoy of the cag ard
begh to develg the narrative highlighting for the cout the evidene that will
form the fabric of the narrative In dired examination student shoutl lean to
develp the evidene in aweay tha is consistehwith ther narrative ard tha sup
ports ther ca® theory Extraneos informatian is a distraction from the story tha
they shoutl be telling. Cross ard re-dire¢ examination are chancs both to bring
out evidene tha suppors the clients stoly ard to minimize or refue informa
tion tha detracs from the narrative Closing argumen is the studens opportu
nity to presehthe constructd narrative as awholeg to identify all of the evidene
ard inference tha suppot the ca® theoy ard the clients story.

From courtroom simulatiors we al® hope tha our studers lean the
value of restraint We hawe all head of the lawya who askel ore questio too
many mog of us hawe dore it, a ow peril. Simulatirg a courtroomexperiene
gives studens an opportuniy to lean the consequenceof tha mistale without
having it ham an actué client Asking Teres whethe ste intendel to g preg
nart agan or how ste felt when Robet sad he wes leavirg for the military pro-
vide opening for Roberts counsé to devel® the theoy tha Teresa jealouy
motivated the reques for a restrainiy order Asking Teres on cros why ste
took gifts from he friends gives Teres the opportuniy to develg he charg tha
Robet is an uninvolved ard unsupportie father Moreover the introductian of
Teresa aunt Debia Ross poses specia challengs for the studerd representig
Robert who hawe na previousy been privy to ha testimony This ighorane as
to the opposimg partys witnesss is comma in CPO casesdiscovey is limited
ard rarely occurs ard often studers lean who will testify for the othe side only
when the withes is called to the stand Determinirg wha questios to ak Ms.
Ross wes difficult for those students When Roberts attorng askel Ms. Ros
during cross-examinatio why Teres was S0 upset the judge interruptel with,
"Areyou sue you wart to ak that? knowing tha Ms. Ros would then hawe the
opportuniy to provide Teresa® hearsg statemerst abou the argumen tha led
Teres to sty with her.

Finally, simulatirg a courtroan experiene (especialf with an actué sit-
ting or retired judgg gives studers a seng tha they hawe the ability to presen
the cass of ther live clients By speakilg befoe an audience respondig to
a judges questions objectirg ard arguirg objections ard reactirg to the unex
pectal elemenrs of the opposiy partys case studers bring togethe the skills
that they hawe developd ove the coure of the semeste ard activey engag
them in trial practice This proces is a bumpy one mary studens carre to clas
unprepard to simulae an effective courtroan experience Onre studeh who
brougtt food into the courtroon was sharpy reprimandd by the judge Studers
who had na adequatsgl though throudh ther cass ard ther questios were

See , White, supra €28

10
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taken aba& by sustaind objectiors ard ther inability to respon to the court
queries In sorre sensether failure was a successss it showel thean exacty wha
they could expet shoutl they approah ther live client experience cavalierly
But the majority of the studentseven those whos presentatiosn were dissectd
by the judge fourd the experiene beneficial a the vely least they were hum
bled to lean how far they had to go befoe living up to ore judge® standards

VI. Adaptation of the Role Play to Other Clinical Settings

We beliewe tha this role play cen be adapte for use in domest violence
ard family law clinics throughoti the world. VVarying with the developmenof the
law in those countries some obviouws change would neal to be made For exam
ple, if locd law prohibits minors from seekiy coutt protectio or if teen datirg
violence is na a seriows problan within the community Teres could easiy be
mack older. Similarly, if civil restrainig ordes are na availabé for batterel
women Teres might sed& custog ard child support ard thos issue could form
the bass of the counseling negotiatia ard trial portiors of the role play. In civil
law countries the differing roles ard practice of judges ard lawyers could be
built into the simulation

In all countries the role play cen al® sene as atod for discussig howv
the law need to be changd in countries tha are beginniry to develg protee
tions for batterel women Looking & the range of barries Teres faces in ary
county could hep studers to examire issues of law refom on behat of victims
of domestt violence Using Teres to introdue the nea for protection orders
consideratia of violenae in custog ard visitation decisions or even crimind
prosecutio of perpetrata of domestt violenae could stimulag clinica studers
to work on legislative efforts when law enablirg studers to provide dired ser
vices for domestt violena victims does na exist Evenin the® situations how
ever, the studeng still gain valuabe experiene from interviewirg Teres ard
from counseliig ha ard assistiig he in articulatirg he availabe options as dif-
feren as they might be from the optiors ske would hawe in the District of
Columbia

Conclusion

Does Teres recei\e hea restrainig ordef? Does Robet ente the mili-
tary? Ultimately, as involved as the studers becone in the® two lives, nore of
tha realy matters For purpose of our clinic, wha mattes is tha the studers
use Teresa stoy to develp the skills tha they will neel to sene ther live
clients ard sene thean well. Practicirg on Teres gives them the opportuniy to
male the mistake tha they would na wart to malke with alive client, to try out
their interviewirg ard counselig skills, to lean the substantie law, ard to think
abou the theories of client-centerd lawyerirg ard client empowermeintha we
introduee in our class

Use of simulation ard role plays in legd educatio has becone widely
acceptd as a valuabe metha of instruction in American law schools One
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found primarily in clinical programsrole plays are now increasingt employel in
mary types of law schod courses: It is our hope tha this article will encourag
teaches to experimenwith this exciting ard dynamce teachiy methodologyWe
invite ard encourag teaches to modify ard revise the role plays tha we hawe dis-
cusse here ard experimehwith usirg them in ther classesWe welcone sug
gestiors ard feedbak on how to male the simulatiors riche for studerg ard

faculty

See e.g, Philip . Schrég, The Serpert Strikes: Simulation in a Large First-Year Class —
J.of Legd Ed. 33 ( ) (discussse using simulation to in a large first yea civil proce-
dure course and provides citations to other articles abou using simulations to teac
administrativ e law, contracts, constitutional law, bankruptcy, civil procedure, pretrial lit-
igation, legislation, the "lawyerin g process; and negotiation)

r c-mail addresses are: m and

MI






Catherire Klein

R 0
NEIOEROE R AAININOPEDPOPUA R
IANEEE A A NAIU A
OasaaTABAGT — 17 88014y 1200 1481i+64 , AIRTGO0AAPUA § 4465
680144 fdia, A=idaaia. 11 a a&d&idii a il aoid0i d&adien . O&dada
6+@0fy & éledasd & 6ad 004006 A74 aN0dA+aa§i DTaddon Azlifll . A 0&
+aiéé anaa yoia asadiaie Diadd a& nag Tnéeisaeoaeuit (nefaanoil,
yitoeliaguil , inece+anée) Al adaiy eiseadioa, &ioidn é idiecipd é
jaaaait , D1ad® adicee +d 0aud 04040 & &4 i4di=adiiia 1 ddadiéd
& 1i6 & 04540 4 seeaia Diaeodd® 054G |4 i1diyasye e aeddaidy & iMii+i
Adobciy ifiTadoiaae e & Tadaoeouly & pdenoad
| a iotoyeedie e iafélenéed 1aAyoaa OAdaa anea ififaid 1 16&a-
14011 caeéioddaniaaiey iaegeé 6 faiefadi a 11 pdeae+anéié éiinoeucaced
iAfaio 1 1adnTiasedl Aaiédoa éioisiat adet 1Mnodial T fag & 16aanoa
aediea, enifelcodil & a éa+anod 6+aaiai iiifae y ide 1ad+aiee naiaé-
éi¢ élinocéloacee ia boeae= 0aéoelodd

Efé 3 240avoio -
iifio & éMlivdiodedsdaody ia ilithu & aad0aa faidéital janeeey, a 43éd
i1 1eo+aie p no6aaailal ifnoaiiaeaie y it calédd é a80aé aniliaacde -
i0 6 a3ead a ol +eneail sacaiaa e 1deéa A yoil 6+aaili &iad 1éaca
éiiu, +d feodacd§ 7aiia i ec éeediota +adacan+aéi iaifieiad o
fiec6aop Oééégﬂ +d AMATanoataaeil alead aeocaién o iieiaieé p aae
i 701801 & idediaeony noacéeaaoyn nodaadioal, aeadlaay neodcace
a : ) a

gifodoe~aneé

* Ann Shalleck Theory and Experience in Constructing the Relationshp Betwean Lawyer
and Client: Representigp Women Who Have Been Abused 64 Tenn. L. Rev. 1048-9
(1997)

143



CatherineKlein

i3 & miat & feideyoe

o
=1
(v

an

2

o (D:
o
:E,‘
D
Qo
Qo
o &
-
an
(=
-
[eZEN
D/
n
o
Q)'
Q»

i Y]
Do =t
o
Qx
Do

H 6)
(04
=
@
&
o
Qx

3 o

.
—_ =
v Q:

6)
Q

Q-

e

[ON

=
= @

H Qo

Q»
Qo
=1
&
- =
D
o
D
<
o
o
<~
.
Qo
OI\
Qo
[N
=
an
=

.

o

[}

B

[N

[

o

[t

—_—

[

o

=

('|I)¢
=

=

=

:

o

Qo

—

Q- an

=
O I Qe

. <
H & 82

L
S
o

o
o
ot
Q:

.

\\\\\ QYA . QA

:ia aéaaaie~anée aeféonneyd fi. Ann Shalleck
Constructions of the Client Within Legal Education, 45 Stan L. Rev. 173 (1993)

14



T_dhgkljmdp¥xj_ktSXjZcg kbfmexpbx fhgkljbjmwsgxkbeb_ k_fu_

%o Z " —Um W'Y oD oo B Yo LEN <o B og. Bt e Z~“-..pce
N-"’%%&ETZT,,-f-‘%o-‘:2“0’fO%o~...Z°<”"2%o<-°

X uvngtlhssnf{tjnxwtsznjks|nf.gqnsfztvrf.,s xky
Xf~okvtghwnrygn pinmfs .xuh xky R]fwnkghnwkr,kuvfhth:
fwukpmhkjkimsxkvh,Jo uvtwnXWwwt{visnfxy nszetvrf]|n
h xfoks tx twxfq,{swtpyvwsnpXtth uvkjsfmsff}lwktsg bkvim
MWvyvfostuvtghkotonx h fy vtg, X rtlkkk nmrks ..jkxfagn
ptxtkesh XFf~okt]kskpgyjxywttxhkxwxhthffxkr{fvipxkvy

[tsznjks|nfgnsfztvrfig.bkvkm Wuvsfo

X f gkx _twagkiksmm itf X hwxvk}fkwkwgkxsntgky
xt Yltswter Xfuw "tgkvixtjms vkgkstws itjfn X gkvkrilss
hxtwevkgksptrngkw.. hg...keow|rt x fpkln fxttivkgkspXi InhBWkx
y x knx sf *6F69DDB66GD .2C9:?28D@? X fk
utwxt . ksskwxlnxkaqg,wxfth jtr Xf~{nvtjnxkoq &f -2 L B?6
*DB6&D .2C9:?28D@°? Ctgkxvvfgtxxfhk owxvt
nxkqgorsuvkjuva.nxmfvfgfxxhhfhvkjsk xew.jtggfht it]
Zi nwpgq,hmopwvkjsk pteg 2B5@ )8 *49@ @t s ftpts utqgydgn
fxxkwxf X ggqnilfo~d&yjyrkts wtgnvfkxuwwxyumxfvrern,
“tgkkvgeg utimyjthgkxhtvnxrkgxderts sfhkegfy ltvjfghf
ngxu vimh skjkan nstifjutpyqufnytjstvimkhukaqgknsmptjkljy
X hw kek y}nxkmwwxfvikxkhwgylnwvkjekgvimthfskky}nxkw
hrgfj~kpgfhkw2B5@J:80 *49@ @=txjfhkxyltvjfa jkxwomwf
h [fvjtmt ptxtoeshe ugfxinx jtggfht skjkaqg,

Jf ouvitx .. Inksghk "tgkawwrstitpvt XsivxvkxnvthMsgsf}n
s w wagthkw{xswptvgagkopnoatkewukvk{tpnhgznmn}kkwoftwnign
nivitmnjgt xpgyjkhwkijfs t} ks vkhsnohn fivkwwnhsenop xxyk
Xftrpfpytjkly X rtlkkk stwpxn utvxntjkljyptxtwfkry sk
svihnxws.ypwfX#+ ukojlkyxtegptsxvtgnyvthkxXf mhtsnx
Asotghnsx kW oh xtr }at X tig..jehfkxdwjvyifnryl}snn mf
UvkeXkXf utjjkvinhftxx st~kswmryl}nsfrmtxtyeX mshgq
hw Inms Jkwptdg,wimts jfg Xf uvtek}nsytjtmvkhd¥iwt wh.,.m
wijvyinrts x fpklyivtlfgx jtgkvkxi Xtwn Xf~okwkr,nkwng
yhnknXfvwjvyinXwpkwtwkgvt!ljkswltvjfstftghkwysnl}xgln
hkenptxtkeutjfvnogkgkys X frjvym,2s usy stid jkxwkn wg
nonwutwxm{ ts utvigfjkxw,pyjklyn vimjfhngkxwopmtsnxty
CtgkxvivinmgnX friot mfgkw Ity jfskiwngk ek ptijf sngymsfkhxt
X uvnsnrifkx}ylfng,j& utjfwup g.kt vkgkspftwkqgfx{nnsi|n
jksot tgkxvhwkfijuvtwm X uviteksmtgkefagr gtq,kfk sk
uthxtvnxjw.ts XWwag,gxn sk rtlkghmXWlnx,Xvkrtxhvkrksh
hvker wwt Xe uvtgthnfamfenefx, wt. snptfijukvhf tgktxsk
yjfv.gntwkqgjvp X snptfijsk hemehnfutgn,)m sk tgviefgnw
phvfly

_twaqkpswgydfmfwxfhXnfwgkIfixnmmjtrd wht{nvtjnxkognknw
pfxygklhesh jtrk whtkxkxpex wgy}ngtw js.xty sfmfxXe
wpfmfgtgkvxjyt X wstthgkvkrksstgkwwrtrksxfg,vstmtmgnaqgw ..
sfld pvn}fxit nmfmfxtti vkgkfspgt rtiy sk uvns,.hxfvrn, *s
{txgk }xg X wjkgdggtvy X txpfmfaqnbwt,ffts usgy XWh Inhx
nosftlg yivtlfxit kwngX sk wtigfwnxkwygeéxkn Xfwn vkgkspf




CatherineKlein

o
a»
=
an
o
o
-
©
P
o
ox
o

—_
o

@ ©
o
=

idfecioé

8
o
2
o

afjoey i ifdoia
074l iddadade
0 i

. =
o
Y
=
- D 2 oo .
= o O o

3t
o
Pt
c

c: O

5
— Qo N
™ =
o S
m»
Cel
08

o

5; =5
Qo =,
Q:

146



Freven

fi0 TAdaéi:  Aeiceyoey AdiTiiodeaohuay fanesed a naiua

=1

paeiiiossesey  O&d

‘l1adtoiaeodénia  aiaoadeaéd : Georgelardner, Jr., The Stalkingof Kristin, Wash Post
Novembe 22 1992 at Cl; Myrna M. Zambrano, Six Women'sStories,in Mejor Sola Que
Mai Acompanada For the Latina in an Abusive Relationshp 143-14 (1985) Evelyn C.
White, WhatisDomestic Violence & The Psychologf/Abusein Chain, Chain, Change For
Black Women Dealing with Physicd and Emotional Abuse 9-26 (1985) bel hooks
Violence in Intimate Relationships in Talking Back Thinking Feminist/Thinking Black
84-91 (1989) National Conferencae of Catholic Bishops Whenl Call For Help: A Pastoral
Responséo DomesticViolenceAgainst Women(1992) No64a&ion iié6+ap o 6+4ai0 a
iffitaey , egepnodedopue & 6eéé iane&ey, agandl & éfiodien . Yoe ilitae y 1146 o
ifit+ 0 4@ fiodadioai, oae & eo éeedioal . (Ni . ideeleedie & A) Nodadion oaeah
iciaéiieypon y i noaouyié i1 idofaiéiae e ja6+aiey ithsdanoaal poeae+anéed
élifdeuoace & &1 d4aifoieifoaas . Ni. , e.g, David R. Barnhizer, The Clinical Method
of LegallInstruction: Its Theoryand Implementation,30 J. Legd Educ. 67, 71-P (1979)
Willia m Quigley, Introduction to Clinical Teachingfor the New ClinicalLaw ProfessorA
ViewfromtheFirst Floor, 28 Akron L. Rev. 463 471-56 (1995)

147



CatherineKlein

ER =

(04

— @

= @

o <

o
(04

o
Qo
<
o
, &
o
Lo}
o
Q»
c: QO
Qo

dafiéaedaaoiiy
J 7

—_—
IS
Qo
c
g)»
o

234808 é ieieiagecace e & i fifie Oadas
ieéfaa a i afadavaean é adaH eée ailéeoep , aaad ilié a o1al, é2 biaad
“Ni . e . Walker, The BatteredWoman(1979) e E. Walker, Terrifying Love

(1989) Se= alsq Susa Schecter Womenand Mate Violence (1982) Oééé
janeeunoaaiia -

ficaoie ,Efedni asan® e é1iodiey " caldudi 1 a ideeiedie & A.

148



Qare

paciiioseecey [asafG TASA:  AeiGeyoey aAlliioseschlay iafesed  a AAinA

¢

3:/

n

ia

0

0

fi

a 10

T 3a0 0

i ga ed , fo o} ] 6+auedfy a a a

yaeyaow faneeea a nailua, éaéd idaatat a idsa é ial o iseiaiein , =4

fifadotaadi asoclyi, é10160 & faie 18eldiyp o fanéeed é/eée naie

ficaifayory 48 =eddoaaie Ateda ofat, 10 a 1adaop 1+adaddl noadaaify

184anoaaeya efodsam ianfaddgdiiiedoie 0 =cadd ianeeey a naiua

AéééTéé@’ @ediéll 6 Tigdaaeaie p naidéitat faneeey a caéiifaacdelnod

¢ Qael itadadie & aey .Ni . Violencein Intimate Relationships,
i g Back g g Black 84-91 (1989)

" D.C. Code . sectio 16-10Q e . (Wed 1996) | 0 dacdaatoase Aidseaeinin &

caaaiey ifitaapue & i5efaieo U yod 1a0&dep . A yoed caaaieys mocadion aieeeid
10840600 i a 8ya fifdoece+anéed aiidint a1 caélitaacdsunoad, oi+i 1 6e0eddy a nal-
&0 7088020 éfieddoin & caélilitélediey . 1 0 id1ie 1 M06AAIOIA, +0T4 ideiafe ¢
yo& caaaiey AfTalé iaiddal a caiyoey. Oaélé 687adi i nailioTyodenil ¢é itaaiota -
éé ififdad o a aenéonii@ e feioeyoe e éag oaéiaié .

* D.C. Code Ann. section 16-10® (i) (Weg 1996 (4&fiéonfig T aif0oiia 6 nodanoaad

14



CatherineKlein

H ('D;
=
8;
m = o,
St v @ Do
: OO o
. D O
S8
£ o
a» O

» O S e &
o
=
a»
[0
Qo
@™ ox
Q-
a»

o

$> ™ O o
iy = o
Q: Qo
o 8"
>
oY
= & 9
D

= =

a asa+uiti ffpea,

e
.C. Code Ann. sectian 16-1005(f)
19® 4 Aiddeéainea y Antoease

fadacoian é Ofod 1 Mooadi+a
R A oRO5080 ETd

o)
O
(¢



DAagiifnosoe11ey fieibeyoey  aailinodesopuay fafeeed a faiua

(¢4

=5
Q:
=5

Ot = Qo
— O O
o

> Q:
5 o =
o
Q!

=2
ox
o -

Y010 aaatéaofi -
EELETN 4360 i1 d&wgaie p foda EO éeediod +afd adaap o i&a
8aé & ,a4cisaoidi " paenoai .

* District of Columbia Court of Appeals Rule 48(€ (supervisian requirements).

* Noaoly Some Chavkin (1 Clinical L. Rev. 199)

» Aey aenéoné i a 0ai o 66iéve e 114é6i afi., e.g, Quigley, supranote 4; Halina Niec,
Evolutionary Supervision2 Klinik a 243 (2000) Ann Shalleck Clinical Contexts:Theory
andPracticein LawandSupervision2LN.Y.U.Rev.L.and Soc Change 13 (1994) Pete
T. Hoffman, Clitucal Course Desigrandthe SupervisoryProcess, Ariz. St L. Rev. 277
(1982 (chedk cite); Pete T. Hoffman, The Stages of the Clinical Supervisoly

Relationship, (1985)




CatherineKlein

0 ok
0 i T AT vl iTAoyo

ide+eiypue 6 &6 alél e Nodadaiea El oyaede cafioadddioad+ad i aaieda
iTadiaic & aroii G 17fie & ofal, é& iifioaifaé a 10é8007al afneifi a
ideiane a idvaiagaoaiypue é & iaiein é dacoelioachicdard O4daq caaf
Oled 14 1aélaazedi, Inélelé é nodaaioa 1de6iaeony afiteieodeni 1
dangeddiaadl & imiyo U eioidiacep , Me6+aii6 p éc 6 O4dach Aledd
0141, feidéyoey 0+& eécaddaolide daalod i 06a0edb6ailé sediueité |,
fideedapudd andazediey eeodar

E &6 6 yo& caijosé ROGAAIM TidRadscss eioidiasep , 810164y
a 826idég8l 40ad & ideeia 48y caueon O&dach Al adaiy fedacpued
caiyoeé, 1i & enifelcép yw eididiace p i8é iTadioiaé a noaaains aieo-
14io7 a1 & aaea

* 4 yoei e caiyoeyi & nooadion +éodapo 6d&né 8ya noaok i1 eivAdsaupesdi -
aafey , aéép+ay Kenney Hegland, Trial and Practice Skills in a Nutshel 16-34 230-28
(2° Ed. 1994 é& David A. Binder, Pad Bergman and Susan C. Price, Lawyers as
Counselos 69-8L (1991)

” CM . Binder, Bergman, and Price, id. at 16-23 Bastres & Harbaugh, Interviewing,
Counseling and Negotiation (ched cite).

* Id. at 237-258

* Susan Schechter Empowerindnterventions with Battered Womeim Guidelinesfor
Mental Health Professionas (1987)



TATTDATAG 1

0
[odaido . fd0aaadeodeap & eioddaip
Aaoa: 7 fafoyas j 1999

133



*=1.;2B5.27

fooot
Jfwxt..enod *6F692BDBS6E6D
Xvkrkssceo bkgkzts
MYtxkxn kgv tw
_twxt.. ssceo0 -2 LB6DBG6&D
bkgkzts

Fo%e » s, @t

geE e ™ %0 Afe BodZe ottt Bl f “Se, TC T %o EEf o
VI T uZe"eGTm Eoft ' t20  Et2% Z+ Evt "
Aa™MEYV—oSfe, WS " o2 ,E%o%oZ Yoo Toehoe $Tf tote t*
Tt f e ST FBeof EeFHo T ACecY o Lt el ooyt
7o W0 %hor e W cotete td ZHZ e f %o e Mt et S LT 00

CoZ" e E Yo bocfu S feZ %o "o TEIF 0o . . T % A% ™ T Z %0
T ee'7 eYpeteteeee "7 oY tU ZWEof T FL0ee, E T Zf %t
fob ot T e .. %o (E %%:" %~ 1’ Lo’ %olEf%e ot <o, e.02 =€E

T tetZjder oZoreZ ofEwT T oS T Yadhs, e TE e, 5> T
%ot ' too YU “t oo " oR%ME" oo T<Eoe. fof ZofloweST %l
%o %0 Z < %o f ot YT, E o L. Dbt XE..of o [t —

otce,t Z e s E FE g oo Yo (B . e Te, T
Cets %o EE L, " [ %o@EeTe e U e dR .. eV T T8 e %HE.. E
T T Z<HZ %o oo Mo’ EWoe f@E...T "% . TF %o e ... CE T “’S %o
ooz%o"ct‘o,'r" "”‘o:tcE“o Ao]T“Tj:to'”_to'%oo % ooéoo""r
VT P Ze e %offwe. ..o fe. @T,*T, T2 "1%EY .. TS

qQe%o, s iEBT T BoZ — %o 4% "« ®ft %o YIZ <o o fo
fete  ete%o o™ ... Tdete, T° ... T@¥ L o¢..., Ee"wvT T 0

VT B et et “ZtZe @ f &“%%o Z — %o [.%b 2, %0 T HHawZ = %o
E %o e "o T Zo e f b’ o' odhodhodd.. ‘ocooYnteE"T"“ " to
t < ZBac %o “ofqE Zocfo [ Te %oZ TV ooco o E o o2
Z%ocom ZE" . ote @B, T “e e of e " Nete o' 08 %" Yo Yo% o E  Fo%o
<o ZFe' o' ETZ%

se €t SHhF—%5. TZHZ" 1 VIR o e, T
cF% Looffrete f fZcte, " ceetZ e @E VL > %o Bho 2o TE
<" %o " e et f"o‘é""’TZooooTTM“cTo" foo’“"ocE%zf%m‘o%oVrz
—etE eVt BT L T EeE . el s e e (EWe 007 s ZE
VI P It E™ %o, o % ", oF %ot T%o' T, TZ<F oo o“cot T’
ht Z"@%e'... %o%olt E 06 %0~ f %o. % o2 f' [ ETSS foe,lb6E
te, T ¢ % ...o0m et foo  @NE T ‘T, T Za T Tt jT,F
te’’

Se @EZ %o 2% ™ TSV Yoo B Z %o, Lhe, oS Eoed froT gt
c"o"%OGE(of'c"“o(:ﬂ'%ooo’(foo’qz‘f__qZ@L’”’op@oo’ofT"o%d’ﬁE
coc oo A e, e o el fre T T e gmete f T %t E " Yoo
Tte Z%os” ZB%oWE THZT et .. T ZAqetZcos

2T m<E % TZ"

VTR e T 2T e e S %o e ™ e e 2 e
f% "7 %oXBBho ... T E o¥%'te T "o e e8% “%ot, %o'[o,
Zt et tLZbe T ZwZe e —o @R E" e e, T ¥ L TZT]



Q3are

Paciiioseesey OABARG TASAéh neiseyoey adilinosedspuay  iafeeed a AAIGA

il & nfaddeeaied A4 giagiiae , Adien Naéiii & iifadoiaa & & 1adaoeoify
& pderiod e 184aslaeee & affifielcTaaouny ofic6aar poeae+aféi eeeieee.

iddanoadeoaeyie

. Qo O Bt

-
o
=
[SECN

y

<
=
g
g\

o >
o jsb



CatherineKlein

. D.C. Code Ann. section 16-1001(% (Wed 1996) a éioiofl

&

. D.C. Code Ann. sectio

fioa 1 fed+a

é0a eeée aleuge

Py

aeadie y a

Aefose

fo&a i1

. D.C. Code Ann. sectiln 22-381L (Weg 199§ - édaza D.C. Code
ia odsseoisee

idfaeedao u
D.C. Code Ann. sectian 16-1003(Q (Weg 1996)

16-100L (5)(A) (Wed 1996) Afiiéie

16 a aféeei a
&gao.

Al



FYeven

f0 TAdaéi:  feideyoey  Adilinodedcpuay jafeeed a faiu

Do
Do

paeiiiossesey Oad

S @
y QX
Do o
o @
S
o
i D
: o
k=3
o
W ay

N

OO ot o
_—

®
Do Qo D D

Q:

0
0
eoia,
¢
n
5

** Thomas A. Mauet, Trial S466-4® (4" Ed. 1996)

y Miller , Give Them Back Their Lives: Recognizing Client NarrativeCase Theory93
Mich. L, Rev. 48 (1994)

= Ni. , e.g, LucieWhite, Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes
on the Hearingof Mrs. C, 38 oL. Rev. 1 (1990)

157



CatherineKlein

N
>
—_ =

o
me

] -
O O M Qo Ox

Q.
Qo
=)
Qo
QX qyp
;O
20 an

: QD D

S 5o =D O
Ogﬁoﬁ»g
(‘D» o

Qo Q-
, Q) o (S =
. — Qs \%:
-
o o = D

D.C. Code . sectio 16-1004(d (Weg 1996) Superior Court y
s7(a)(2)
— post-traumatic stress disorder -
a0 daTa+eea) .



DAagtinosoe1 fieibeyoey aailinodedopuay iafesea a naiid

NETOEROE R i1 ETINOEUOEDIAAIED : O&ddca I'Adaé i

ligh 0 ca&aiéy

1aafoiaod

=
=
- @
o
o
o
:
o
@
=2
@ D
—
=
=S
—
=
o
2
=t
@
@

= =
an

ox

o

8 o
s

o

=

I

@

o

.

=

@

=3

a Afo
f&1i1a 1 ad&iaie . 0404ca
fiod 1 71 ddaxaaifél é caueod, a

[ a caiyoey 11 éflindenoesiaaie p Mo6A&IGN &léesei 0 igiaéhieoln y i Aedaocpudé
€e0fidandddié: Bastres & Harbaugh, Interviewing, Counselig and Negotiating 235-29
(1990) David A. Binder & Susan N Price, Lega Interviewing and Counselirg 192-2D
(1977) Mary Ann Dutton, Understanding Women's Respondeomestic Violence: A Rede-
finition of BatteredWomanSyndrome2l HofstraL . Rev. 1191 1215-128 (1993) N6 644i-

foiledie p & ianeeuieéo .

A 9 ~

00 Oadad +e0apo €€048a00® i1 oddieéal ifadaaie y ifi

19



CatherineKlein

. Eifiodoese e

ifadaeeodi o ia +aolda &40ii0 . Caisaieddéo & & ({faalolacan o &
dacalaio o i 0&d&cié T'Adaei lMeaéoénoa , a040a ilaaiolaeédi 0 al fazaéa
calyjoeé . Al a0di § cafjoe é fawmaay 406ii a 11e6+e oalitéfeodeal 1 10 1éfo o
fa daafo o6 i1 iladlolaé & iéai a dacafaida . 11 efoadzafee 10 1eid o 140
fa=id 1 feioeyoep , 1400 p aéy anad asof. 10 fa<ia i i 46671 0 ¢ 1 & 0aé az
i1 400611 0 1 4, id4alfioadéy y camaié 4001 a 16. 10 1ei0 0 ia iddafioaacaie &
fiata é feioéyoee , ca €70767 é 406440 nedataao 0 &enéonney e édede<anéeé
1414 1 1i4ieyie T4i & éc i0&4a0a60e 0 peediol & AlIBA0I0R § & o018 i 0884ci
["Adaéi. >
Ad6ii at 1. (Anaddeo & f&neteie 1 focadiota)

Nifigaatot<odi o fa ofl, =<o0la& (ifideddofioataao 0 @eedioed @
144107480 ( 44 & elincencacee . Nifioadnod ieai Aapdal ,iddaaadecdédita 1
cayasaiey” , TaUyAiypusa 1 aase Tmeéaaie y (1 1oilgaie p & eeealosd
Nifnodatol-04f o fa 1iodadedie & & Taayifdie ¢ 44 faldodieé
Ad6ii a t 20 (A04&oceo & idnalene 1 Aocadiola )

Nifigaatot<odi 0 fa dacdaaloed aadeaiola Eaétad 14074
Ti944adedie y failddaie é Geéediode?

Eaé aldaaloao i aadeafod
Eae afagds i éeedioso
(374681 0 T7o0ilgdie ¢ aadféaoc-eeedi o
Caaadaéoa foedaol a afiefi 0
ideiaijéo a oacdieee eioddaupediaaiey , fedaopue & 10 Taue 6 -ado @
daoaeyi , ~07a eco+eol ifadtaitio e
Ad6ii at 3 (An4ddeo & fanelene 1 focadiota)

Nifodalol+04n U fa dacdaalod & iMiedafoae é eamalal Aadeaioa
fageieo 4 al Aieilaie & 70adfad & & iaidaaran 4 iTigdafoae y
[daancaseo & adolyoitio o &6 ilyacdie §
lis4adeed & ,ca’ & ,i6loea "

Ad6ii a t 4: (A04doeo & faneTene 1 focadiota)

Ning&datol-0dfi o fa 7oeijoe ¢ oddediey : Easel Tadaci i a0 itmdo d

iT1- 0 OA&GAcA 1'Adaé | Acadfedl 4R4 Aadeaio 0 & 0acoaaioaod ieal
Foaee 2

180



FYeven

'Adaéi:  feiogyoey  &aiinoseaspuay fafeeed a faiua

u)
Do
o™
=
=3
o
x
o
o
o:
@
<:
o
Do
ox
Do
=3
<
—

D/
o
Qo
=4
»
Q-
e =
3
Qo
a»
&
<

o
Do
D
ot
=
=
Cel
Q=
<
3y
:
Qo
o)
O -f 25 o

y
éedio
é1ino

inoeu

a

o]

e & 0+
iiedanoaey éasedia analda; dacaeod o0aidee aaea/dannéaganiadadi
atéacacdelnaga afitiadapue & y 0&idep. Eéedion 1146 o +6afoaiaan
fad fainaaiotaeaiidi e é 0aéli 6 0éid caueod, ifeasday, +d 18iAoT 1ada-
4340 RATh 1614841 6 poefnios & ife6+ao dawpaied Acaidi. (4610160 & ééedi-
o0 afciéuapon y 0di, +d el 18eéadoiy ,0adioaou’ 4504 04adaid, ~+d ia
elap 0 éaacedeeasé idtadiaeill 6 aey oawadiey caaaiey, Tienaifia 1
fiooadioaié. 184€i0nanoa 1 6+4aito feideyoeé fifnoieo a ofi , +d AooaaF
o0l atéaei( Taaoiaou ez Tauynieol éeeadiod oaidep hélivaiodediaail é
i a ééeaiod catiédl & +d yoa 0aidey idaéoe~ané yaeyaon aey ééeaioa
* Bastres & Harbaugh, s g d (1990) d P. Lopez,

Rebellious : e sVisio o Progressive Law Practice (1992)



CatherineKlein

A &1i6 063aidl Tadaté asoii 0 1Mitae o OAadaa Ti6aaa-
820 & 601+ieo Atateli T +anol N0daaidl (0aéad é2k e poeén-
00) idaidadasee0asi ofiy & yoii 6 yoaid, 1adanéagean i ideado-
04§ éeeaioca é aatal 6 1a6aiecita , caéeaanaay+d oaelb
geedioge yaey @4 8aaial é fiefiodil & dawadied naied ol -
48&i. linéleie 6 Aocadioa Aaia eioidace y 1 OA4dacAel eamdofy:d 1i e
ciap o éaétan 7 y: 1leo+aié & inoaifaeaie y i1 cauéod a oaéaa
fifaddaeaiey & T &4diea Taiaé 1 yd oleidl aadeaidi enitéiaie y
44 Tecéaaieeé, atéeei a 1104486800 Aala. O&ép 045440 iT -
®e® aonou, iai ] udie d ianeeey, ideaea+aied aieiaie
Piaadm é naie éé f1adachi , ~olati AAdUACT Toianny é da
caaioai, eée ¢ aaaiea Aey 1idaaacaie y 82 110844iITNH04A é iaTadiae -
11 daciadaoln a iaoddad 84 ioiigaieé é i D1addoil, 34 seaeaie 1diaie -
eadl yee Toifgdiey , a3 Acdeyah ia a6aouda D1aadd a adiee, a4 caaio
1 d4aaied & ée [datadsey i1 ioilgaié p é idaaial é nenoaia
84 ffiiaie é ifeo+aieai iinoaitaeaie y 1adaie+~eaapuaal
fatata 6 aaénoag ao0aéaA iifeednoa’ a06ad 0aéoidia, aeeypued
i 4 84 64oaied. Ofe a i676aaioe e and yoed ariaini a aianoan DABa
¢ié, fiodadial idé 1146 o 1ivdadeeol eadial a adénoaeodeu
iifio & &3 oa&

Yoa fieige i & iotaediai e i1 anotnai aaoliiie e
g6edioa Aeay o b fodadia é idAanoadcdid Teesaieé éeediog
pdeae+anéeie i aileed 0 +6AM0ATAAD NAY cafioaasaiiié Tie -
filaadl naieé Teeedaiéy a 0aéll o NOEEd a 4 aaélidégd nTaeaneoy ia
i0ei&iaié & ivaaial o 43 628 400A& Aadeaidl anee an aey iaa
47688 041a840a10@048( daiy yoié neioeyoee i 0 é1ivaiodedodin y
fa ifaaddeeciaice é1é Toifgaieé , é701d0 & a0 aasae &
aiciteeiiio U 4 | iiaiey , naied Teedaaiéé e idadail+-oadieé |
i & 60480=4a 84 & iidiee , +d 1+4A4eAai01 =edcaiéd nodAdIG YaeyaoR
ajanaied aa&

Aoiday adoiia i1ifaad o ééediodd a aNdaalodd asioaddiaceaild
aaoeaiota E3 aié+adl N00AAD & ééedio a&y alnoeaedidy
jaidoaie é eeedioX lieasay, +d TAifaiT é eécadnoiié o&eip OA&dAa0
yaeyaow cauéca naied 4ao& e nag 10 aaelgdd ianeeey, nodaaidl aieese-
i0 idaanoe i Oééég"é aenéeonnp 1 ofi ez 1i a i10danocaaeya nad atnoe-
aAied yoré saeer 1aiaé T 6adaeadidd 0404 a ofi , +d 1i ayasyaod daa
ifidaait 1 71a60iddl1 16e dacdadiod aadeaioia — cadaa ia isinoay
Oéééé ajatedi 1 iiéfaa , sanfnodiap & ia6adddia a ofi +4a o6i+ao
Yo& 6280150 aeeypo iaof, +d & 0d6ail 1iddadseeol +d Aedaca adsad
& 82614 1821y0 i DApaied. EST 40141 0a8& 6280180 &2 HAd élzee, TAUAR -
044iiT & Méladié & éée i1 é fAo6adioa 1140 o afiféiecdeni T iféfeeieo i
acaeifitieiaieé & e a eoiad OA4d&a 14 46ad HOBAIeOUF é Tafdeeadieh

= Nitioaie+ia y aénéonfy (0aé factaadic é ,Brainstorming” ) yoi 1807 a ifiaaa -

0aTd+afiéeTal ddediey . Epa e nfodoaie+apo , a0daaaonaay eaae,
i &6 iyagaiey , fdcaaeneéii 10 oTal idanéieiéet 1i e
caléya o and igiaélieon y i eadyi e asoa
ifidioa . Aeaalaasy Brainstorming ifeei 1

aasdiyoi 0 e idagoe+i
480643 iaiandeay e

dacdaaloacu eiifaaceiiic & dagaiey .

> O ©
=

1@



=}

\ 2

Aguodsiaoeai

+aiee

daié

Aoaitasaie y 1ata

iea

2

acq, 1

u 043

deiedaie

ca 128684
yoda ese/e p06da6 $300 Ni p D.C. Superior Court Rules—Intrafa -

mily Proceeding 7(c), 12(e) Até&4 0141, D.C. Code Ann. section 16-1005(y ca iado -

jeeoiae y

E

1%

A Aefose

Asy

10 afeeadta .

a

18 aidé eee/é g0dadt i

Y

pgaie y ilee -

aéa

—

860

'y

a feo+a ia

fidaaiaiey ,

163



CatherineKlein

:

>
—_

QDo gy
5 O o ©
o

=
Qo

o
Q.

dagaiey. Addii a iTitaad

jdacadeeaaditd — yiioe e e ¢aodiido0a ~6ancaabaen
&4 146poi T & afisiia 6 Aaycaiias i yits

yoed 6aéoidia a i610ann ideiyoe y daa

jafieeep a faiua yitoeiiaguia & 6aéotsa it

a 18104MfNRa 18efyoe y éeeaioli &agaiey.

fiétaa oeia: [ 1 y ard du& épaép Aam" e

dafioaé aa ftooal" ifeed 0 NABUACT (1A
aaateao-eeedio Nooadioa 1deéadofy anosd
igTagdiai e a neé+a iage 6 ésediola

adaaiey dacaiaisia 11 yod oaial yaeyaon iaie
Ifaadaonaey.

01516687148 a 0d6e06d dacaiaida p
cadaiey +30aadoé &46T1G . AT fed T aceé
10iTRe0&eni 1 idideideeadiio p 4andd T 6a&yH aaseaioas ca' & ,idioea” .
Caaaiéd +ao0aadog ad86ii 0 yaeyaol nicaaiéa a aanaa il a aey
ideiyoe v dagdiey. AdGii a aléaeiaitaiéo & é yoll 6 casaieh i iadnideoeadd

i it e e ade eee a80a& aecoaslita iniae y a
0 i OfétT é oi+ée ¢daiey. 1 0
ffideuoace no6adid

Ué 6 & asaiy gaiyoeé

6éce iaideadinaaie a

d06i&io a a& miuu e

6 éeedioa aid+aoeaied

i674d4aiil & fa yoié

14é a faidé iaaioia -

éa+anoai nodaaia

6600 N aeeail é nadé

gdied. 1ieteué 6 nooadid
isaéna>, 1 & aiotad

enoca atnéacad naa ee+if aifaié a
0a i8&iyo U dagdied aianol
fofn6onoaa 1ito a a idaalan 6

6+a 404 ianeeey ana

ooiey . [ aidioyeedie e

U aicieeiific e ideiéiao U

i0éa an& 16eid o dawgaiea,

10160 caieia é ianesuiee.

, Bergma d Price, supra c 30, at 197-200

14



16

e

caiyoeyi

5

eée fai

a
dacaedanisi

Aeidaaia .
ddaeaa

eiyou

4640 18

34 044diea

04d4ch
foadaiia i



CatherineKlein

00aap o iéaf |a6aa|a|6|a . T0 e1af & fanaan
440 i

aai00 , caleuapie & DI44doa i166=ap o Aeaaépus p

i A PACAEAGAQU

ETTOEAAIOEAEUIA B EIOTDIAGE B
IDEAEEAAE R AAATEAO-EEEAT O

AT ARET piAADOA AETIN A
TOITNEOAEDIT CAITAOEA N DACATATD A
pi4édo o Aelifi, 19 &ao. Oaa o6a0e

i'Aaaé |’ é yaéyébﬁy 106

o
o
o
@:

. e
. o
oo
S

D ax

, +074 0aadzaol &

16



Qs

PacTiios6esey OABARD TASAS:  ReGEyoey AAITIAOGESOPUAy [afesed  a AAIGA

v e

illdpaé 1 a0l & 44

o = o
>
8B o
=
ox
o
o
o
o
oo

—_ Ox
oo

ca cayaeéa, +of filaedadon y
i 0

aé a adacieo o aa

T iagaadacieaaiey

1ijo 0 aasaiaiia
Y

Teigéant . PTaad 0 idepd &
a T, afalo

= Qx o
[
2o
s —

o
~ @™
= o

o 2
e

167



i

2

gioedaio

6 @

frefaffo

2

aafoaaéyo i

CatherineKlein

i

i 0 L~ 0
T2 .23
LR 2
8 © o oW =
O o @dO s ® g
© 0 > @ "m 0
=] = 2
o R8BS @ @
°® w "m = % 0 KM «©
— Na) @ o @® g
Sasf°/cs
o D - o o © 0
w S o g Qew©
0 G ST = © D o
O D BB . @ o8
C @ om @ s}
o P M 0n < = o D
= = o
SR @ G Q
R T E - g ®
of od o U o @
@ P 0 o @ = @
=8 = Mw 8 ©
O © om o5 =
o0 CHIE S E
° g g2
o™

. Ki
0
acee+il &

\. O
“ yel

©

@

oS
y ic -
5 @
«@ S
= QG

@™

He)

D
@
’; QD

Eo)

g

o
@ 2
@ om O
ey QD 0 D>
- o
et U T g

0 .0

—_ T O
P 0o S
e =
uT © @ O

18



fieideyoey aailinodedopuay iafeéed & Aaiua

v
Qo
o™
o
=13
O
x
O
[0
O
(-

<
O
Qo
ox
Qo
=13
o
-
b=
ox
g
o

ie+apuda i eed flod6aie+apuaal, Adase
64 i51484i0. ” 048D (asdé feis-

foedl [ae4lead yooacoead a&y
46 0 6adacoufy easa 1adach
ffi ia5aaaiata. Alaieui 1 +ané
N g
5
bofy+d 4864y fiolali
6
Ao0
1

AOIBIT 6 14 eidpud é paeae+anéia -
3 =4 T6{@0480I0 O idTaeail i1 anoeinai
igioanneliaeuil é yoeée Nooaadioa 1dédiaeony eaaedidad idsead
idaainoascaied asdaié noiali a eioidiace e 1 ol éaélal odaalaaiey éo
@eeaiog aicaddaeeaadii 1o 16dainoaaeaiey & n1adota eée 10 iodol é
048=aaid 83 & NaTdé 10adlod — yd aaniépoil faalioroeil. ™ E&i &
01at, fooaaoce ii-daciii 6 53adedom i atoado+eeaiaie 61f el oi+aol-
aadl & iafeioeestaao u feie , 01aaa 62 4064 fooadio@ 1146 o enitod -
aadl Rood 14644 aéneooediaaiea nfei iao aléadciaiio ayiioeiiaeu -
i1 08i0. 11adioiaé a nooadioe é iasdaiaidal i foidiil é ia eidpud é
pdéa Il eéa afe ATAOTY a ofeuédl éc id1daaloé e
1 3 d éc 15datnoaaeaiey 10adoia
i a e i e 1146 o nofeéidoly
ar
gal O aaoiffie e afee
8 ag ~408 a00aced Ralp ilceoep : 1 a
o1+ fajaé 7 aianoiyudé
f aad& iasadaiaioa i1
a ao0éll é1o1dia 1 yaeyaof
T06ofioad eiié iT4 iedfél & ffacasaied
Bastress & Harbaugh, , g d g 3% (1990) Afitgie -

0&&uIT, 671 4daciadé é¢ Bastress & Harbaugh (pp. 389-404)i0644i00 +&0apoi ayoe
caiyoey Russel Engler, Outof Sightand Outof Line: TheNeed for Regulation of Lawyers'
Negotiationswith UnrepresentedPoorPersons85 Cal. L. Rev. 79, 101-1@ (1997 and 2
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