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Foreword

This publication is addressed to students and the faculty — the managers of legal clinics.
Students will find here a repository of knowledge on the idea, the history and the rules that
govern the functioning of legal clinics. Members of the faculty will find here practical knowledge
on how to organize the work of a legal clinic and how to best teach within its framework, as well
as pointers on how to prepare students to lend assistance to clients.

On behalf of the Board of the Legal Clinics Foundation I would like to express my gratitude
to all persons who have contributed to the creation of this publication.

Firstly, I thank the sponsor of this publication: the Open Society Justice Initiative from
Budapest, in the person of its Director Zaza Namoradze and Mariana Berbec, whose good will
and support were instrumental in the creation of this book.

I would also like to thank Grzegorz Wiaderek, the Head of the Legal Education Program of
the Stefan Batory Foundation, who are the institutional sponsor of the Legal Clinics Foundation.

My warm thanks go to the editor, Dariusz L.omowski, for the hard and responsible work he
has contributed to this publication.

I am grateful to the authorities of the legal clinics community, and I thank: Professor Andrzej
Zoll, Professor Maria Szewczyk and Professor Eleonora Zieliiska. I also thank all the authors:
Professor Leah Wortham, Professor Catherine Klein, Dr. hab. Jerzy Pisulinski, Dr. hab.
Fryderyk Zoll, Dr. Barbara Namystowska-Gabrysiak, Dr. Malgorzata Szeroczynska, Dr. Jerzy
Ciapala, Dr. Andrzej Sakowicz, Attorney-at-Law Wojciech Hermeliniski, Y.ukasz Bojarski, Izabela
Gajewska-Krasnicka, Aneta Fran, Celina Nowak, Magdalena Olczyk, Edwin Rekosh and
Grzegorz Wiaderek.

This book is the first publication describing the origins and the rules governing the
functioning of legal clinics. I am delighted that among the authors of this publication there are
not only representatives of the most experienced legal clinics in Poland, but also representatives
of institutions which were involved in the forging of the legal clinics program from the very
beginning, and persons from abroad to whom clinical teaching of law in Poland owes so much.

I would also like to express my gratitude to the Foundation Board Members: Izabela
Gajewska-Krasnicka, Dr. Piotr Girdwoyn, Attorney-at-Law Filip Wejman and Dr. Pawel Wilinski
for their contribution and their commitment to this publication. Special thanks go to Izabela
Gajewska-Krasnicka for her editorial contribution and the significant help she has lent in

translating the publication into the English language. I also thank Magdalena Czernicka who has
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not only contributed to the editing of the book but has also been particularly involved in the
shaping of its very idea.

I am very happy that the hard work of the authors and the effort of the many people
mentioned earlier have resulted in this publication, which I hope will contribute to the
development of the legal clinics movement. I strongly believe that it will serve as a practical tool
in the hands of the legal clinics.

Once again I thank for the immense volume of work committed to this publication by the
above mentioned persons, I should also like to ask the readers to let the Legal Clinics Foundation
know of their remarks and comments to this publication, as such would help us further improve

it in the next editions.

Filip Crernicki
President of the Board of the 1egal Clinics Foundation
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Introduction

I have observed the development of legal clinics in Poland for some time now and with the
greatest of interest. From the point of view of the Ombudsman, legal clinics play a particularly
important role for two reasons. Firstly, they play a significant educational role. They show young
lawyers the extent of injustice, poverty and misfortune that surrounds them. These young people
confront such phenomena as lawyers and, if only in a small degree, need to personally face up to
them. The experience they gain here tells them never, not even when they become esteemed
partners of huge law firms, to forget the needs of a great many people, and that lawyers are in
particular called to lend service to those who unassisted are unable to secure such services to
themselves. Secondly, legal clinics assist the Ombudsman in identifying threats to human rights as
they emerge. This role is of particular significance — young lawyers not only learn to look at
things from the point of view of human rights, but also create a network of information about
the functioning of law in Poland. By these means they help to enhance the quality of the law and
of its application.

Legal clinics are being created in most of the Polish law faculties. They are becoming an ever
more important part of the curricula. They condition the education of new generations of lawyers
— educated in democracy, soliciting the rule of law, protecting human dignity. This movement
supports the office of the Ombudsman in fulfilling its mission, it also brings hope that the new
generations of lawyers will guarantee better functioning of the justice system in Poland, and thus
contribute to the enhancement of the citizens' trust to their state.

As the Polish legal clinics grow in strength they forge fully fledged educational programs. This
is reflected in the creation of this book, the ambition of which is to assist in organizing good and
safe clinics, which fulfill their social and educational mission. I hope that such Readers'

expectations will be fulfilled herein.

Professor Andrzej Zoll
The Polish Ombudsman
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Clinical education as a nucleus for the reform of legal education in Poland
Professor Eleonora Zielinska

Legal Clinic, Faculty of Law and Administration of the Warsaw University

The creation of legal clinics at law faculties of many universities in Poland is by no
exaggeration the beginning of a new era in legal education.

The idea of teaching law through practice fell on fertile soil in Poland in the beginning of the
90's. It coincided with a major teaching program overhaul at Polish law schools, which was
prompted by the need to adapt curricula to the requirements of ECTS (European Credit Transfer
System) in view of our accession to the European Union. It was also a live issue at the time of a
more general debate over the traditional teaching methodology at law faculties of state schools, in
particular in view of the more "vocational" — and thus often more competitive — curricula of the
newly inaugurated law faculties at private schools. It also became a part of a nationwide
discussion over the need to grant graduates of law schools broader access to the legal profession,
basing their future functioning in the society on the principle of competition, particularly at a
time when professional corporations tend to limit access to apprenticeship. It is also related to
the criticism of the limited accessibility to legal services in Poland, particularly by comparison,
and the lack of a tradition of pro publico bono work among lawyers.

The above objective, general conditions have been coupled with specific conditions relating to
the functioning of individual universities.

At the Warsaw University the process of incorporating clinical education in the curriculum
was made easier by the constant readiness of the dean authorities, student organizations and
many of the members of the research and teaching staff to further improve teaching
methodologies to enhance the execution of the legal profession by our students, and — at the
same time — to make it easier for them to find employment. The reform consisted in modifying
curricula so as to incorporate to much greater an extent and already at university level the issues
of ethics and of the ethos of the legal profession, as well as the need to develop skills necessary in
the execution of this profession. Teaching methods were also modified, among others, to include
the use of practical experience gained from contacts with the clients’ real-life problems.

The introduction of clinical education was also favored by the realization of the need to
transform the social image of our schools of law from elitist educational centers to institutions
with ambitions to serve the social justice mission. This mission would manifest itself in the
raising of legal awareness and education within our society, in the opening of the Faculty to co-

operation with social organizations. The great significance of one of the foremost elements of the
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mission remains unchanged - the provision of legal assistance to persons with limited access to
legal protection due to their poor material status or their susceptibility to discrimination.

The Faculty of Law and Administration of the Warsaw University has faced up to these
challenges, also in an organizational sense, which was manifested in the gradual
institutionalization of the legal clinics program. In 1998 it was incorporated in the curriculum as a
facultative course and was conducted by university teachers within their obligatory teaching
hours. At present the legal clinic program awards students 6 credit points within the ECTS
system.

During the five years of functioning, the legal clinics have been fully institutionalized within
the Faculty's organizational structures, a process which started with the creation of an
independent legal clinic office with one full-time administrative employee, and was completed by
the clinic's obtaining interdepartmental status, the employment of one faculty member, and the
offering to its students of a legal clinics textbook and other teaching aids.

The completion of the organizational phase, and the obtaining by the legal clinic of an identity
of its own does not mark the end of the quest. At present the issue of perfecting the
methodology of teaching of lawyers has come to the fore. The legal clinic may become a superb
laboratory for experimenting with alternative teaching methods, which is the more important
considering that these methods may find application not only within the legal clinics program but
also in a wider range of legal educational programs.

For this very reason the initiative of creating this publication is particulatly valuable as it
creates a forum for sharing experience in the curricula and methodologies of teaching law gained

from clinical education.
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Thoughts on the reform of the teaching of law
Professor Maria Szewczyk

Legal Clinic, the Jagiellonian University in Krakéw

The continuing changes to the economic, social and political systems bring about the need to
adapt to them both the Polish legal system and the system of teaching law. It is the young people
— the students of today, whose knowledge, social and professional status are being shaped by the
present educational system — who will determine the direction in which this "new world" goes.
For this reason it is necessary not only to continue discussing the shape of that system but also to
undertake real actions to adapt to the new reality. Legal professions are professions of social trust
— which, in a nutshell, means that lawyers are given extensive powers which are however
accompanied by equally great expectations. Before their professional and personal experience
instills a sense of equilibrium between the power and the duties, they need to receive their first
instruction in this respect during the time of their studies.

The hitherto law studies have been clearly academic in character, and it remains certain that
vocational education sexsu stricto is not the aim of the university. Its role is to convey to students
theoretical knowledge that would constitute a sound foundation for further studies — more
specialized and better fitted to the requirements of the future profession. The distinction between
academic studies and "professional" studies is still too cleatly-cut in Poland. The pace of life
demands a reflection and perhaps an attempt to find a compromise between the hitherto
traditional theoretical legal education system and the teaching of the legal profession. Young
graduates of even the most renowned law schools ever more often realize that a university
diploma with the highest of accolades does not guarantee the finding of a job of their dreams,
nor does it give the graduate the conviction that they are sufficiently prepared to execute their
profession. The present legal educational system — university law studies coupled with
apprenticeship, significantly prolongs the formative process of lawyers. The limited number of
apprenticeship openings available to students of law deprives many of them of the opportunity to
learn their profession. It is clear to me that the broader theoretical university education should
not be abandoned. The university must give lawyers the foundation for their future professional
activity. Nevertheless, it would seem advisable to give willing students the opportunity to come in
direct contact with the profession as eatly as during the course of their studies.

The clinical legal education program, created in the United States of America in the 60's, is the
answer to the need of bringing university education closer to real life and stepping up the process

of the future lawyers' coming in contact with their real trade. In the Polish language, the word
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"clinic" is associated with the process if healing of human beings, i.e. the practical application of
the medical science. Legal clinics are nothing more than the practical application of the legal
science, albeit in the course of university studies. Nearly seven years ago, the law faculty of the
Jagiellonian University in Krakéw was the first in Poland to introduce this very educational
method into its legal studies. Today most of the Polish universities have followed suit. Legal
clinics are a supplement to the hitherto educational model in the form of a facultative course.
The students’ enthusiasm to be a part of this demanding program is the best testament to the
need for its existence. Legal clinics do not assume to teach law in the traditional sense (this is
attained through the teaching of individual university subjects), they teach procedures intended to
give the students a demonstration of how, with the possession of sufficient knowledge, they can
practice the legal profession. Thus, basing on the knowledge already at hand, the legal clinic
program teaches students what university studies do not teach or teach insufficiently. One of the
greatest advantages of legal clinics is that they demonstrate to students the meaning of
responsibility for one's own words, i.e. for the legal advice given. They no longer consider made
up legal case studies of Mr. X finding himself in situation Y, but a living person of a distinct
economic and social status who confides to the student their real problems, and whose fate may
be influenced by the student's advice. Thus the student takes responsibility for the vital matter of
another person. Now, it is not a grade that the student risks but their clear conscience and the
feeling of responsibility for someone's fate. It is one of the objectives of clinical education to
teach students to be fair, so to speak, to the knowledge they acquired and to their conscience.
Previously, the first time a student ever practiced their profession was during the apprenticeship.
Now, the student learns the meaning of legal ethics during the course of their university studies.
There is yet another argument which speaks for the introduction of the teaching of legal
advising during the course of university studies. Often a student's vision of the legal profession
stems from a better or worse movie, a book or television footage from a court of law, and they
base their vision of themselves in a violet, red or green-rimmed robe on such impressions. It is
only during the legal apprenticeship that they realize what it actually means, and only then does
the realization dawn on them that things were supposed to be different. It is the contact with a
client, at times a troublesome, poor, helpless, wronged client, whose ill fate makes them unfair in
their judgments, makes the future lawyer realize what it really means to be a judge, a prosecutor
or an attorney. It is through contacts with clients that students realize what their talents are and
what prospects for a professional career they have. Often the experience of legal clinics helps the
students realize what it is that they would like to do, and how emotionally resistant they are, thus

possibly saving them unnecessary disappointments in the future.
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One final purpose we would hope to serve by introducing legal clinics into the legal
educational system is to show future lawyers the amount of satisfaction that can be drawn from
unselfish assistance lent to people in need. Legal clinics are not just the learning of a profession
or the application of law. They are also a school of life, at times miserable and brutal, with a face
so much different from that of a wealthy, well-educated and cultivated client stepping into an
elegant law firm office. The satisfaction derived from offering help, hope or just an expression of
interest, are often more valuable than any financial remuneration. I am sure that letters from
clients containing touching expressions of gratefulness and recognition to students for their
efforts in attending to a client's case will constitute a great value to the young people at the onset
of their legal career. A value that may influence all of their future professional life.

To operate the legal clinics program costs money. The securing of financial resources to cover
these costs is probably the most difficult of tasks that the program managers face. It would be
most unfortunate if this aspect hindered the further development of this activity. Speaking quite

bluntly: this product is well worth the price.
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CHAPTER ONE — THE AIM OF LEGAL CLINICS

1.1. The social aspect of legal clinics (Lukasz Bojarski, the Legal Clinics

Foundation Council Chairman, Helsinki Foundation for Human Rights)

Democratic equality before the law is seriously threatened by the fact
that legal assistance may only be purchased at a market price.
Dubions is the value of rights and claims that cannot be exercised.
Therefore, free of charge or inexpensive legal advice is clearly a
democratic necessity.

Caestaw Znamierowski'

Two of the objectives of legal clinics ought to be distinguished: the educational® and the
social’ one. The latter objective consists in the clinics' delivering legal assistance to persons who
require such service but can not afford to pay for it. The notes that follow refer largely to the
aspect of legal clinics that consists in delivering assistance. The standards relating to the right to
legal counsel shall be presented in short. An answer to the question whether legal assistance is
sufficiently available in Poland shall also be outlined. A map of institutions delivering legal
assistance in Poland shall be sketched, and serve as a backdrop for presenting legal clinics, the

role they currently play and the role they can and should play in the future.

1.1.1. Introduction

Independently of efforts to raise a society's legal awareness at a time when law is omnipresent,
complex and in constant evolution, availability of professional legal assistance is often a
prerequisite for the exercising of civil rights.

The issue of legal assistance has not been publicly debated or researched in Poland over the

past ten years. Recently the situation has slowly changed’. The provision of legal assistance in the

I C. Znamierowski, Poradnie prawnicze [in:] O naprawie studiéw prawniczych, Warsaw 1938, p. 95, reprint of article
published in “Gazeta Polska”, October 4, 1936., see full text p. 30.

2 See below p.33.

3 Ibid. and: M. Szewczyk, Idea uniwersyteckich poradni prawnych, “Klinika. Czasopismo Uniwersyteckiej Poradni Prawnej
UJ” issue 1/1999; E. Rekosh, K.A. Buchko, V. Tetzieva, Pursuing the Public Interest. A Handbook for Legal Professionals and
Activists, Public Interest Law Initiative, 2001 (hereinafter: Pursuing the Public Interest....), chapter Clinical Legal Education: Forming
the Next Generation of Lawyers, p. 257 and following,.

4 The research and actions undertaken by the Helsinki Foundation for Human Rights were the first attempt to analyze the
issue of accessibility of legal assistance, in particular of the free of charge legal assistance; see L. Bojarski, Dostepnosé
nieodplatnej pomocy prawnej. Raport z monitoringu, Warsaw 2003 (hereinafter: Dostgpnosé...), also available on the Internet from

www.hfhrpol.waw.pl in the Publikacje section.
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judicial and administrative procedures’ has been reformed, some actions have been undertaken
by the Ministry of Justice’, the Bar has appointed a working team, and the issues are close to the
heart of the Ombudsman’. Also, the nongovernmental sector has attempted to comprehensively
and strategically approach the issues of legal assistance — one should mention here the programs
of the Helsinki Foundation for Human Rights®, the Stefan Batory Foundation’, the "Citizen And
Law" program of the Freedom Foundation'’, the coordinating efforts of the Union of Citizen
Advice Bureaux'', the Nongovernmental Advisory Platform'?, the work of legal clinics and the
Legal Clinics Foundation®.

Let us be hopeful that all these actions engaging the appropriate institutions will trigger a
serious public debate on the existing system of access to legal assistance and the need for its
reform. It would be worthwhile if all the people active in this field were aware of the efforts
undertaken by others. It is also important that a platform of cooperation or at least a platform for
information exchange is created so that all can make use of the cumulated knowledge and
experience. This should lead to the necessary reforms and to the creation of a coherent and
effective model of legal assistance for the entire country. It is important that the legal clinic
community be involved — on the one hand, by sharing its experience, on the other, by

determining its role and position on the map of institutions that deliver legal assistance.

5 New regulations ate in force since January 1, 2004, see also: ibid., p. 157.

¢ The Civil Law Codifying Committee concerns itself with the issue of court fees (amendments were drafted to the law on
court fees, available at: www.ms.gov.pl and social welfare — for the time being from the point of view of the directive of the EU
Council on court-appointed legal assistance in ctoss-border litigation (Council Directive 2002/8/WE to improve access to justice
in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, Journal of Laws WE L 026
of January 31, 2003 pages 41-47); the Ministry is also carrying out a twinning project within the framework of the EU PHARE
fund together with the French Ministry of Justice relating to legal assistance and information supplied to citizens.

7'This is reflected, among other, in the establishment of cooperation between the office of the Ombudsman with legal clinics,
office of citizen advice, the education and informational activities (for example the placement on the Internet site of 50
guidebooks on how to behave in concrete situations)., see: www.brpo.gov.pl and below p.108.

8 See footnote 3.

? See www.batory.org.pl.

10 See www.pafw.pl; a program administered by the Institute of Public Affairs.

11 See www.zbpo.org.pl.

12 See www.platformaporadnicza.ngo.pl.

13 See www.fupp.org.pl.
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1.1.2. The right to legal assistance — the international standards

Is the right to legal assistance a human right? Is it guaranteed by the Constitution and the
provisions of international law? Do norms exist that would oblige the state to provide its citizens
with at least a minimal standard of legal assistance and what would that standard be?'*

The Universal Declaration of Human Rights'® provides that “all are equal before the law
and are entitled without any discrimination to equal protection of the law” (article 7), it also
formulates the right to fair trial (article 10). The document does not envisage any obligation of
provision of legal assistance, however it does emphasize that everyone is entitled to all the rights
and freedoms envisaged by the Declaration without discrimination of any kind (article 2) —
including that of property. Can one speak of equality before law, of equal legal protection, of
equal right to fair trial in case of people who, due to lack of means, can not take advantage of
legal assistance? Is the lack of access to such assistance not an act of discrimination against the
poor?

A further document of the United Nations — the International Covenant on Civil and
Political Rights'® - similarly to the Universal Declaration, guarantees to all the right to fair trial
“In the determination of any criminal charge against him, or of his rights and obligations in a suit
at law” (article 14). It also prohibits discrimination of any kind (including against financial status)
in the execution of rights recognized by the Covenant (article 2). The Covenant also formulates
the right to defense in criminal charges “in person or through legal assistance of his own
choosing.”

Legal assistance should be assigned, where the interest of justice so requires, to all who do not
have defense counsel and can not afford such counsel (article 14.3.d.).

The European Convention on Human Rights'’ which is binding and enforceable,
formulates the right of all charged with an offence to legal assistance — through defense counsel
of their own choosing or assigned counsel if they have not sufficient means to pay for legal
assistance or “if the interests of justice so require” (article 6.3.c.). What are the situations in

which the “interests of justice” require legal counsel to be assigned?

14 Cf. H. Brayne, Is legal aid a human right?, “The Law Society Gazette” January 25, 1989.

15 The United Nations General Assembly Resolution 217 A (III) passed and proclaimed on December 10,1948, translation
into the Polish language is available at www.hfhrpol.waw.pl.

16 Open for signing on December 16, 1966 in New York, translation into the Polish language is available at
www.hthrpol.waw.pl.

17 Convention for Protection of Human Rights and Fundamental Freedoms, passed on November 4, 1950 in Rome,

translation into Polish is available at www.hfhrpol.waw.pl.
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The European Court of Human Rights in Strasbourg has pointed out a number of elements
which should be taken into consideration beside the lack of financial means: incapability of the
accused that would render impossible or hinder their own defense; factual or legal complexity of
the case; severity of punishment involving the probability of imprisonment (this refers to the
threat itself of such punishment) **. The Court may therefore rule that a country infringed the
Convention by not providing assigned defense counsel to an accused deprived of financial means
when one criterion or more of the mentioned “interests of justice” have occurred.

The Convention does not refer to legal assistance other than in criminal charges. It also
guarantees the “right to trial” — a fair hearing of the case by a court to determine civil rights and
obligations', and secures the enjoyment of rights set forth in the Convention without
discrimination on any ground, including property (article 14). By means of interpretation, the
Court derived the “right to trial” in civil cases — the state is obliged to provide legal assistance in
civil cases if it is necessary to guarantee effective access to trial in view of the obligatory
representation by a defense attorney or due to procedural complexity, or the complexity of the
case”. Although the above criteria set out by the Court give ground for conclusions of a general
nature, the decision whether assigned legal assistance is necessary in a given case is dependent on
the evaluation of each case separately. The Convention and the Court leave it up to the signatory
states to determine their internal system of provision of legal assistance to persons without
means.

It is the European Union Charter of Fundamental Rights® that speaks of the right to legal
assistance most directly. It states that "everyone shall have the possibility of being advised,
defended and represented" and that "legal aid shall be made available to those who lack sufficient
resoutces in so far as such aid is necessary to ensure effective access to justice" (articles 47.2.,3.).
Nevertheless, the possible mechanism of enforcing the rights provided for by the Charter (should
it become binding at the moment of passing the European Constitution) shall refer to relations

between countries, not the countries' policies toward their citizens.

18 Appropriate ruling of the European Court of Human Rights see: ¥.. Bojarski, op.cit., p. 129-130, 280-283, and Access to
Justice in Central and Eastern Europe. Source Book, Public Interest Law Initiative and others, 2003 (hereinafter: Aecess 7o Justice...),
p. 160 and following, cf. M. A. Nowicki, Europejski Trybunal Praw Czlowieka: orzecznictwo. T. 1 — Prawo do rzetelnego procesu
sadowego, Warsaw 2001.

19 Art. 6.1 of the Convention. It is worth emphasizing that the expression “civil rights and obligations” in autonomous in the
Convention, it may therefore refer to issues regulated in Poland by the administrative law, for example.

20 The Airey v. Ireland case, ruling of October 9, 1979.

21 Translation of the Charter into the Polish language available from www.hfhrpol.waw.pl.
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The European Union Council directive concerning the minimal common rules for ex officio
legal assistance in cross-border disputes® is similar in character. It stipulates that all persons
involved in a civil dispute have the right to adequate legal assistance ex officio if they can not afford
to otherwise exercise their rights before a court. This assistance embraces both the legal advice
rendered before the trial and the right to legal representation during the trial (article 3). However,
this provision refers exclusively to cross-border disputes, it is therefore possible and probable
that citizens of the European Union will have better access to legal assistance in Poland than
Polish citizens.

How a legal assistance system is organized is considered an internal matter of the country
in question, and various models thereof exist in the world and in the European practice. Next to
the ex gfficio defense and representation model (applicable in Poland, where the duty of attending
to ex officio cases is extended onto all members of the legal corporation), there exists for example
the institution of "professional" ex officio lawyers (employed by institutions that render services
exclusively to the poor, for example the Public Attorney Office). Corps of lawyers are also
created who conclude contracts to run individual ex officio cases (judicare) or a larger number
thereof, for example in a given jurisdiction and time (contracting, franchising)”. Insurance
systems also exist (legal insurance schemes) — after accessing a program and payment of
premium, the insured is entitled to obtaining legal assistance up to a given value of the lawyers'
fee.

Various types of legal clinics exist — not only those operating at universities, but also clinics for
graduates and practicing lawyers. Sometimes legal assistance is extended to the poor within pro
publico bono work — unbilled work of lawyers, either voluntary or ensuing from the ethical
obligation to work a quota of hours pro publico bono every year. Finally, there exist networks of
information offices, where applications for court-assigned legal representation may be submitted
(usually an application includes a detailed financial status questionnaire, and the assignhment of
free of charge or partly free of charge legal assistance depends on a person's yeatly income), and
where straightforward legal advice is supplied in cases that do not require court ruling. Across the
world independent institutions operate — councils, and committees for legal assistance, which
administer the system of provision of legal assistance, research its effectiveness, create standards
for the provision of assistance, conclude contracts with individual lawyers or companies for the

provision of legal assistance to the poor.

22 “Where the party applying for legal aid [...] is domiciled or habitually resident in Member State other than the Member State
where the court is sitting or where the decision is to be enforced”, art. 2.1. of the Council Directive 2002/8/EC.
23 See more on vatious types of legal assistances in: Access #o Justice...; cf. L. Bojarski, Czy instytucja obrony z urzedu wymaga

zmian, “Palestra” Issue 5-6/1999, p. 52 and following.
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1.1.3. Legal assistance in Poland — the law and the practice

What is the situation like in Poland — not only in view of the law, but also in practice? The
Constitution guarantees defense to all under criminal proceedings (article 42.2)*. This
provision refers to, among others, the right to choose the defense attorney or to apply for an
attorney for the defense to be assigned ex officco. The Constitution does not provide for legal
assistance in cases other than criminal. Detailed regulations are found in Laws that govern
particular court procedures.

In criminal proceedings the law envisages that the accused who cannot afford to hire an
attorney may apply to the court for a defense attorney to be assigned”. At doing so, the accused
must "expressly" demonstrate that they "are unable to pay for their defense without detriment to
their ability to provide for themselves or their family" *. What does it mean to demonstrate
expressly? What kind of information needs to be contained in the application? What should be
documented, and how? What criteria does the court apply to judge over such applications?
Regrettably, none of these questions can be answered unequivocally as the regulations are
imprecise and the practice varies across the country”.

Within civil proceedings the assignment of an ex officio attorney (an advocate or an adviser)
depends on prior total or partial exemption from court fees. In order to be granted such
exemption a statement needs to be filed specifying the state of the family, property and income™,
additionally the court may order an investigation®. The state of the family and property need to
be propetly documented, which means that a statement needs to be accompanied by appropriate
proof”. The regulations are therefore far more detailed than in case of criminal proceedings, but
they too lack clear and objective criteria, which would be helpful in making a decision, there is no

"wealth questionnaire" that would facilitate the application, and here too court practices vary.

24 Polish Constitution of April 2, 1997, Journal of Laws No. 78, item 483.

25 This also applies to others persons who are a party to criminal proceedings (auxiliary prosecutor, private prosecutor,
claimant in criminal proceedings). This is inferred only indirectly from the regulations (a number of regulations need to be
interpreted) and often victims of crimes are not aware that they may, similarly to the accused, apply for legal assistance ex officio.

26 Art. 78 § 1 of the Law of June 6, 1997 the criminal proceedings code (Journal of Laws No. 89, item 555 as amended.).

27 For more see L. Bojarski, Dostgpnosé.., p. 130 and following.

28 Art. 113 § 1 of the Law of November 17, 1964 the civil proceedings code (Journal of Laws No. 43, item 296 as amended).

29 Art. 116 § 1 of the civil proceedings code and § 127 par. 2 of the internal procedural regulations of common courts of law
(decree of the Minister of Justice of November 19, 1987 (Journal of Laws No. 38, item 218 as amended).

30 § 127 of the internal procedural regulations of common courts of law.
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The application for the assignment of an ex gfficio attorney is granted by the court to a person
exempted from fees if "the patticipation of an attorney is deemed necessary." The criteria that
need to be taken into consideration are the factual and/or legal complexity of the case,
incapability of the applying party, equality of parties (when the other party is professionally
represented). These criteria however are not precise and in each case the decision depends on the
assessment of the judge, most often the judge presiding over the case. In civil proceedings, as
opposed to criminal proceedings, the refusal to exempt from court fees and assign ex officio
representation may be appealed against.

Since 2004 a new system of free of charge legal assistance has been in force in the court-
administrative proceedings’. A motion to exempt from court fees and to assign ex officio
representation (a tax adviser or patent agent beside an advocate and legal adviser) is submitted on
a form containing detailed questions relating to the state of family, property and income™. The
application may be considered by a court clerk and their decision may be protested to the court,
in turn a complaint may be lodged against a court's decision. Practice will shape the criteria for
evaluating such motions, yet among the three types of proceedings the court-administrative
proceedings is the most detailed” and holds the greatest hopes for creating a clear set of criteria
for court decision making, and may result in the establishment of uniform practice across the
country, which shall be aided by the entitlement to lodging complaints against court decisions™.
No provisions exist for ex officio legal assistance within administrative proceedings before the
court stage.

To sum up this short presentation of legislation, one may come to the conclusion that apart
from the new court-administrative regulations our legislation defining the right of access to free
of charge legal assistance is general and imprecise, which results in the lack of clear evaluation
criteria and a practice that varies across the country. Furthermore, it only embraces the court
stage of proceedings, thus failing to secure provision of legal assistance in cases where court

proceedings do not occur and need not occur. It is true that an ex gffcio attorney may, for

31 Regulated by a separate section of the Law on proceedings before administrative courts — the Law on assistance, articles
243-263 of the Law of August 30, 2002 (Journal of Laws No. 153, item 1270 as amended).

32 See appendices 1 and 2 to the decree of the Council of Ministers of December 16, 2003 on the standard form and
procedures for making available motion forms to grant the right to assistance in proceedings before administrative courts and the
standards for documenting property status, income and family status of the applying party (Journal of Laws No. 227, item 2245).

33 The instructions attached to the form are scant and surely it will be difficult for many to fill it out.

34 Forms suggest that the legislator chose the formula of "free" statement of the applying party on their property, income, etc.
However, the information on the type of documents that may serve to prove the financial status presented in the form — if only in

cases that raise doubts — is included not in the form itself or the instruction thereto, but in the decree of the Council of Ministers.
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example, convince a party to resign from submitting their case to the court, however in essence
ex officio attorneys are employed at the court stage of proceedings only.

What is the practice of accessibility to ex gfficio attorneys? It is not easy to answer this question
directly and explicitly. Research conducted by the Helsinki Foundation for Human Rights suggest
that the practical availably is significantly limited®.

Most often ex gfficio assistance is granted in criminal cases — largely due to the need to assign
a defence attorney in cases for which such representation is obligatory. And yet many people who
can not afford to hire an attorney are still convicted without defense. Many of them are
sentenced to imprisonment, which is a clear violation of the standards resulting from the
jurisprudence of the Court in Strasbourg.

In civil cases the situation is even worse — the comparison of the number of cases submitted
to courts with the number of ex officio cases reported by attorneys and legal advisers proves that
this kind of representation applies to a fraction of one percent of all cases. For a number of
reasons, ex officio representation is a rarity among non-criminal cases™. These cases constitute too
great a burden to lawyers (mainly advocates, of whom the numbers are not excessive). Many
judges are reluctant to grant ex officio representation due to the lack of funds in court budgets, lack
of faith in its professionalism or, finally, their conviction that a case will be easier to work
through without an attorney for the defense.

On the other hand, only time will show the real availability of legal assistance in court-

administrative proceedings in view of the new regulations.

1.1.4. Legal clinics on the map of legal assistance in Poland

In Poland it is possible to obtain legal assistance or "citizen" advice other than ex gfficio legal
assistance granted by the court and provided by professional attorneys or legal advisers”’.

In civil proceedings® the court may act ex officio to instruct persons without legal
representation. This procedure however lacks detailed standards and its practice varies across the
counttry.

In some cases legal assistance may be obtained from the public prosecutor's office, however

this service constitutes only a marginal part of the duties of this heavily burdened institution.

3 Y. Bojarski, Dostepnosé..., passim.
36 For more see: Y. Bojarski, Dostgpnosé.., passim.
37 For more detail cf. ibid., part VIII, Dodatkowe mozliwosci uzyskania pomocy prawne;.

38 Art. 5 of the civil proceedings code.
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Information and advice is provided by the Office of the Ombudsman, as well as consumer
rights protection institutions and organizations. To a limited degree legal assistance is provided by
regional family assistance centers, however these centers focus their efforts on humanitarian aid.

Finally, hundreds of nongovernmental organizations exist across the country, which among
other activities provide legal advice services to a greater or lesser extent. A network of citizen
advice offices exists as well as many specialized organizations of varied territorial reach. Advice is
provided by media which sometimes reserve space for legal advice sections or invite viewers to
call in for advice from legal experts on duty, legal assistance is also supplied by offices of
members of parliament and senate, labor unions, some parishes. Legal websites exist, however
they still are not a popular means of obtaining legal advice.

The experience of many of the above mentioned organizations shows that the citizen demand
for information and legal assistance is immense. Each organization must make choices, as none
of them will single-handedly help every person in need.

What conclusion should legal clinics and students who practice in those clinics draw
from this state of affairs?

First of all the assistance provided by students within the framework of legal clinics is very
much needed. Although the primary reason for the existence of legal clinics is their educational
aspect, it must be emphasized that in the Polish context particulatly the social role of legal
clinics is not to be underappreciated. It is undoubted that the society needs the students'
assistance. The scale of such assistance is large and growing. Professional attorneys and legal
advisers report of a total of approximately 12 thousand ex gfficio cases that are attended to beside
criminal cases™. To compare this number with the over five thousand cases attended to by legal
clinics in the year 2003 (a number that is growing every year) gives an indication of the social
impact of the assistance provided by students. Clinic will most probably continue to play a
significant role on the market for legal advice services for the indigent. Until a coherent and
comprehensive legal assistance system is constructed in Poland, and until the number of lawyers
in legal corporations increases significantly, the social aspect of the legal clinics' operations will
continue to be of great importance.

It must however be not forgotten that the obligation to provide legal assistance to the poor
rests on the state. Over time, assuming that the state undertakes to scrupulously fulfill its
obligations to indigent people, the social aspect of the legal clinics work will fade and clinical

programs will focus on educational objectives.

3 As of the year 2002, see L. Bojarski, Dostgpnosé..., p. 52 and following.
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The fact that legal clinics are de facto a significant element of system to provide legal
assistance to the indigent should be appreciated by the state authorities. In the process of
creating new system solutions the authorities should consider to sanction legal clinics and enable
them to represent their clients to a fuller extent, for example through granting them the right to
represent their clients in selected procedures before a court, which is envisaged by the draft law
on legal clinics prepared by the Legal Clinics Foundation. State financial support to legal clinics
should also be postulated. A state obliged to finance legal assistance to the poor should
appreciate the efforts of the academic community and the very real cost-saving it brings to the
state budget.

From the very beginning of their existence legal clinics made use of mostly their own financial
resources and, to a limited extent, that of private funds — subsidies from a number of
foundations®, however this support has decreased significantly. International experience, mainly
American, shows that it takes years for the legal clinics to take root in the university structures'.
The competition between university law faculties and the competition from private law schools is
only starting in Poland, it is however bound to result in the legal clinics' upkeep being fully taken
over by the universities. It should not however be permitted that the number of legal clinics be
limited due to lack of financial resources, particularly that the financing needed to keep up the
operations of a clinic is not large as students receive no compensation for their work (the
overheads are mostly related to the employment of one non-student administration staff and the
cost of equipping the office and purchasing office materials). A little financial support from the
state, in the amount of a few tens of thousand Polish zloty per year per clinic, depending on the
clinic's size, would suffice to secure a relative sense of stability. This would, nevertheless, mean
significant saving compared to the cost of legal assistance to the poor incurred by the state, and
effected through attorneys and legal advisers®.

The best interest of the society would also seem to require cooperation between clinics and
the coordination of their works by the Legal Clinics Foundation. Such cooperation would
mean that detailed statistics prepared by each clinic could be collected and compiled to assist in

determining the scale of social demand for legal services and the spheres of life where the

40 Mainly the Ford Foundation, the Open Society Institute, the Stefan Batory Foundation.

41 See for example R. Wilson, Clinical Legal Education as a Means to Improve Access to Justice in Developing and Newly
Democratic Countties (1996), available from www.pili.org.

42 If legal clinics provide assistance to 5,000 people every year, and estimating roughly that the assistance in one case is worth
300 PLN (and the fees for ex officio representation are certainly higher), the total value of theses setvices amounts to 1.5 million. A
part of this sum could be used by the state to provide financial support to the legal clinics. Since the total cost of ex gfficio legal
assistance incurred by the state amounted to 63 million PLN in the year 2002, the expenditure would only be small, and yet have

great social effect.
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greatest deficiencies occur. Such information could be instrumental in the undertaking of
necessary reforms by appropriate institutions. The Ombudsman has already shown appreciation
for the role of legal clinics by establishing formal cooperation with the movement. The
Ombudsman makes use of studies and reports prepared by the clinics and takes up some of the
cases prepared by the students working in the clinics. This cooperation also resulted in the clinics'
creating 2 number of citizen informational materials concerning legal matters®. It would seem
worth mentioning that the provision of such information is also an obligation of the state,
although sadly, for the time being, it is an obligation insufficiently met by the responsible
institutions.

Yet another socially significant aspect of legal clinics work is the formation of attitudes of
students — future lawyers*. Delivering legal assistance to the indigent develops the students'
compassion for social needs, allows them to learn the often dramatic personal and legal problems
of citizens, to come in contact with injustice or the heartlessness of procedures and institutions.
This kind of experience may and often does result in an attitude of openness to social needs after
completion of the educational process. Regardless of the choice of professional career made by
the legal clinics' students — whether within legal corporations or state institutions — their
awakened sensitivity and compassion for the hardship of socially marginalized groups will
"civilize" the law and its practice.

After completion of studies some of the graduates of legal clinics continue the mission
initiated therein by working for the numerous nongovernmental organizations that deliver
assistance and legal advice (as is the case of a few lawyers employed with the Helsinki Foundation

for Human Rights) or in the office of the Ombudsman™®.

As signaled in the introduction, Poland has recently seen the beginning of a public debate on
the legal assistance delivery system. Let us be hopeful that it will result in the creation of a
coherent and comprehensive model for pre-court and in-court legal advice and assistance to the
poor — perhaps beside the institution of ex gfficio attorneys it will be possible to create a network
of district and commune advice centers®. Such solutions would bring about new work places for

graduates of law. Many cases, particularly at the pre-court stage, do not require the involvement

43 They ate available at the website of the Ombudsman www.brpo.gov.pl in the "e-poradniki" section.

44 See L. Bojarski, Zapomniany etos prawnika, “Klinika. Czasopismo Uniwersyteckiej Poradni Prawnej UJ”, Issue 1(2)/2000.

45 On the influence of clinical work on future legal career see: S. Golub, Forging the Future: Engaging Law Students and
Young Lawyers in Public Service, Human Rights, and Poverty Alleviation (2004), An Open Society Justice Initiative Issues Paper,
available from www justiceinitiative.org/publications.

46 For more on this issue see: L.. Bojarski, Dostgpnosé.., p. 165 and following, p. 251.
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of an attorney or a legal adviser. In a well-organized and professionally-managed system of advice
and legal assistance centers advice could be delivered by appropriately trained lawyers who would
know which cases require the services of a professional attorney and which do not. Therefore,
the participation of students in the works of legal clinics could also serve as excellent training

ground for them to undertake such a role in the future.

Czestaw Znamierowski
CZESLAW ZNAMIFROWSKT
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number of barefaced violations of norms that
remain unpunished. Many legal conflicts fail to enter the sphere of the court system. Crimes
remain undisclosed, civil claims never reach the instance of the court. For it is true that efficient
justice systems require not only unfading diligence of the courts, but also an active and tireless
sense of justice with the citizens. It is also essential that the citizens know which paths will lead
them to justice and the assertion of their rights. To this effect an average citizen will require
legal assistance: advice and recommendation of an expert of law and, in most cases, the
cooperation of such an expert of law within a legal proceeding.

This very expert of law and a professional adviser, an attorney, puts his knowledge to the
service of others against remuneration. An obvious fact of life: his services require effort, and

every useful effort comes at a market price. Sadly, not every citizen can afford such a price, which

47 A text published in “Gazeta Polska” on October 4, 1936, the above text was taken from the collection O naprawie studiéw

prawniczych, published by Wydawnictwo F. Hoesika in 1938.
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deprives such people of legal assistance. When wrong is done against them they know not what
actions to undertake and allow their most undisputed of claims to wane away. Alternately, they
undertake common sense actions and due to some procedural error divest themselves of their
claims at one stage of the proceeding or other, and at far greater an expense.

The democratic equality before the law is threatened by the very fact that legal assistance may
be purchase at a market price only. Doubtful is the value of unenforceable rights and claims.
Therefore, the provision of modestly-priced or altogether free of charge legal assistance is a clear
democratic necessity. Such assistance has indeed been envisaged by the Polish legislation, as is the
case elsewhere, in a way that people who acquired the indigent status are assigned an attorney for
the defense by the court (in criminal cases) or by the bar chamber (in civil cases).

The duty of ex gfficio defense rests on all attorneys who, it must be said cleatly, perceive it as a
truly burdensome social servitude. And therefore it may not be said that this duty is fulfilled
eagerly. Only recently have I come across a case where an assigned attorney failed to turn up at
court three times in a row, without providing his forced client with even a hint of an explanation.
Of these "cases of the pootr" one may speak at length, and those in search of ideas for doctoral
dissertation would find this an exhilarating ground of research.

This forced legal assistance may easily be replaced by a straightforward institution the idea of
which may be derived from medical studies. There is a truly comical and at the same time sad
analogy between a lawsuit and an illness. They are similar in that they befall not exclusively on
those who can effortlessly afford help. This very analogy draws our attention to legal clinics and
outpatients' clinics as a model for organizing inexpensive and gratuitous legal assistance.

A legal clinic associated with a university law faculty may play a role similar to that of a
medical clinic. It is quite clear that it may serve an expert's function. If it is assumed, that the
organization of a law faculty meets the obvious postulate of maximum competence, then a simple
conclusion may be drawn in that the professors of the respective sections of legal systematics are
the most competent experts in criminal, civil and administrative disputes. Very much like
professors of medicine who should be the highest authority in diagnosing and treating illnesses.
Failing that would be a testament to the faultiness of the teaching staff selection process, since
the most competent would linger outside the organization which is called to congregate
competence of the highest order.

As for the in-court defense function there also should be no doubts. The present laws
grant professors powers of defense which would seem more of a privilege then merely a right.

Therefore, since the law and the moral opinion allow them to act in the role of attorney for the
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defense on the grounds of a private contract and against remuneration, there is no impediment
for them to act in that same role on the grounds of their high academic function and gratuitously.

Quite evidently, professors would only exercise a managerial role in legal clinics. They would
diagnose only the most legally complex of cases, and would come before the court only in cases
of particular importance. Most of the cases would be retained in the hands of the legal clinics'
assistants, again quite similarly to medical clinics. These assistants, people only half-way through
their academic and practical career, yet already holding license and experience of defense, would
tulfill two functions. Firstly, in the presence and with the participation of students they would
asses cases filed with the clinic. Secondly, they would supervise the first steps of senior students
who would be assigned the simplest of cases.

Legal clinics are needed not only, and surely not foremostly, as a philanthropic institution. It is
indispensable as an educational means, its function being that of introducing bustling life
within the walls of the university, make it subject to academic research and turn it into the
building material of a social construction teeming with a sense of responsibility and practical
significance. It is quite impossible to study the science of medicine exclusively in museums of
pathologic anatomy. It is also impossible to learn the art of navigating legal and social life from
the dead letter of a scientific treatise, or for that matter from the practice of ruminating records
extracted from court archives. The young apprentice of law must fence with real-life cases. They
must see in them an unconfined perspective into the future and clearly realize the broad margin
of possibilities that present themselves before those who make decisions with a sense of
responsibility. Modeling cannot be taught on frozen casts, nor can the ability and the joy of
action be instilled without soft clay in one's hands.

But these clinics are needed not only as a teaching tool. They are indispensable as a means or
instrument of scientific research to the professor and to the entire research team that surrounds
him, or indeed should surround him. They too are subject to the general laws of creativity and
life. Anyone who should attempt to break free of these laws will quickly lose their sense of reality.
I would be inclined to use this to explain why jurisprudence so easily enters the domain of
intellectual teratology. And yet, the legal science should be something quite different from the
magical conjuration of intellectual monsters.

I am most grateful to the legal youth for showing maturity in acknowledging my modest and
simple concept and thrusting legal clinics into a prominent position within their "draft reform of
studies." I am happy that they understood the intentions from which my simple thoughts on the
reform of studies stem and that they share with me the desire to attire the legal profession in the

majesty of dignity, and bestow on it the great and matchless joy of a job well done.
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1.2. Clinical education and the university mission (Leah Wortham and

Catherine Klein, The Catholic University of America in Washington)

University crests the world over repeat similar words in varying combinations. Their emblems
speak of secking truth, bringing light, furthering learning, enhancing knowledge, serving society,
and pursuing justice. Universities exist to expand and promote knowledge and to educate
students in ways that will serve their future lives and the societies in which they live. Universities
aspire to more than transferring a body of unchanging content to students and more than
producing students proficient in particular tasks. University faculty employ their years of study in
a critical perspective on the subject matter they teach and about which they write. Faculty build
and test theories about why things are as they are, what consequences flow from those
conditions, and what might be predicted from different ways of doing things. Their broad and
deep knowledge allows them to provide a cognitive map of a subject for students, but faculty also
seek to develop a critical facility such that students can apply, question, and evaluate concepts as
well as absorb and retain them.

Legal clinics offer an effective way for law schools to further such goals for the university.
While legal clinics provide valuable service to clients, their primary justification within the
university’s framework is their enhancement of the university’s goals of student education,
furthering knowledge through research, and service to society through education and scholatly

inquiry.

1.2.1. Enhanced motivation and ability for students to learn from the law school’s

curriculum

When asked what they are gaining in clinics, students the world over usually include in their
first comments, “I can apply what I have learned in my classes. I now see what it actually means
and how it is useful.” Research in psychology and education provides much information on
differences in learning styles among people. For some a chance to complement classroom
material with experiential learning is crucial to retaining and processing concepts and connections
among concepts. Even for those who learn easily in the classroom alone, the experience in using
civil or criminal law, civil procedure, and so on in diagnosing a client’s problem and offering

advice is enormously motivating. Faculty in schools where clinics have been added often
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comment, “Now students ask questions. They really want to understand things they have
studied.”

In addition to learning and being able to use content more effectively, many students ascend
to a new level of commitment and motivation about their studies when they recognize they can
do something of use to others with their knowledge, and they gain a greater sense of purpose
about the ends to which they might put their law degree. In large lecture classes, students can be
passive. In a clinic, each must perform on a daily basis, and students recognize that others
depend on that performance.

Clinics also force new connections among things studied. In their classroom studies, students
organize their thinking in the subject matter boxes of their classes and the particular exams for
which they prepare. Diagnosing a client’s problem and devising and implementing a plan to
address it often requires consideration across subject matter domains and integration of
substance and procedure. A client may come to a clinic with a problem that he express as one
about property, but the students’ analysis may require them to add an administrative law
perspective to that of civil law. A student frequently needs to move beyond the most obvious

categorization of a client’s problem to a more creative approach.

1.2.2. Subject matter complementary to the classroom curriculum

To perform successfully in the clinic, the students must not only employ the substantive
knowledge and research skills gained in the law school but also must acquire proficiencies that
have not traditionally been part of the curriculum in many parts of the world. For example, they
must consider how to effectively interview and counsel clients. Some clinics in Central Europe
and the former Soviet Union have been innovators in reaching out to other faculties in the
university for interdisciplinary approaches to teaching students about these and other
competencies important to client representation.

Clinical students must do types of writing other than that required for a thesis and consider
what makes writing effective for varying audiences. For a single case, a student may need to write
a letter to the client in language that someone unsophisticated in the law can understand, to write
to an opposing party in persuasive terms, to draft a pleading for a court in a manner both
persuasive and in fulfillment of the legal requirements, and to draft a settlement that fairly sets
out the terms agreed to by the client and the opposing party.

Students must integrate the facts and law into a case theory that will be coherent and

persuasive to those with the power to give the relief the client seeks. They must contemplate the
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importance of facts as well as law and consider what sources are available to develop the facts
necessary to support the client’s position. They must learn to think not only as a judge might in
assessing the law but also to write and speak persuasively about the law and its application to
facts.

Students must know how to work with a client to clarify the objective sought, make an
analysis of the likelihood of success, and counsel the client on alternative courses. Rather than
only thinking of a next step, students learn to consider the client’s ultimate objective, devise a
strategy, measure options along the way against their likelihood of achieving the objective, and
consider the deadlines in which work must be completed.

Students must recognize the time, effort, and standards for effective preparation for a court
filing, a negotiation, or other events related to achieving the client’s objective. They must learn
the degree of diligence and effort necessary to do a competent job while also learning to function
efficiently so a client’s needs can be met in the time frame of real world practice. They must
assess difficult questions of when they must go further in legal and factual research in contrast to
when it is safe to say one has “enough” to stop and move forward.

Representing clients inevitably raises questions of professional responsibility. What kind of
confidentiality can be promised to the client? What practices must be followed to ensure
confidentiality obligations are maintained? What practices are observed to prevent impermissible
conflicts of interests? What should a student representative do if she believes a client wants to do
something that will have bad consequences for the client or for someone else? The bibliography,
which follows, includes Leah Wortham’s article in Klinika, published by Jagiellonian University,
on the necessity for and benefits of teaching professional responsibility in clinics. The realities of
practice require students to consider application of ethical principles in the applied context of

legal ethics, a field or major scholatly inquiry in the United States and some other countries.

1.2.3. Cooperative Learning Model

In addition to employing active rather than passive learning and introducing subject matters
complementing those in the curriculum, clinical students must work cooperatively with other
students, with faculty, and with practitioner supervisors if they also work in the clinic. In a final
evaluation of a faculty workshop for teachers and senior students throughout the region held in
Latvia in 2001, some of the most common comments concerned the value in seeing what
participants could produce in small groups and learn from each other. One participant

commented, “People often are very competitive in this region and feel a constant need to prove
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themselves. In working together, we overcame that. We saw how motivating someone saying,
‘Great job’ can be even without thinking of a grade or credit.” Many clinics have students work
in pairs, in part, so they will consider questions of how to work cooperatively and realize what
can be learned from each other.

Some faculty with years of classroom teaching experience comment on how much they enjoy
the more personal contact with students in the clinic and the opportunity to work side-by-side
with students as they learn how to solve problems for themselves. Clinics in the region
frequently employ senior students as first line supervisors. This helps to make clinic staffing

feasible, but it also demonstrates to the supervising student how much is learned by teaching.

1.2.4. A Window to the Operation of Law and the Legal System for Students and Faculty

Countries in Central Europe are in a period of rapid transition prodded by dramatic political
changes, economic forces, globalization, accession to the European Union, and other influences.
Much of one legal order was swept aside in the early 1990s, and societies continue to grapple with
what new laws and legal processes should replace it. Clinics offer a particular opportunity at this
point in time and to societies in flux.

Clinics open a window to how laws and the legal system are functioning for groups of people
who otherwise likely would not be a part of the common experience of professors and their
students—poor people generally, single mothers struggling to support children, people with
disabilities, ethnic minorities, refugees, elderly people trying to live on an inadequate pension, and
so on. Legal systems the world over tend to give less care and attention to the problems of the
poor and other disempowered groups, and such people usually lack access to well-educated legal
advocates to help them press to make the legal system work for them. Through clinic cases,
students and faculty see the day-to-day lives of people marginalized by the society, how the law
impacts on their lives, and how it serves or fails to serve them. Professors have shown us places
in their writings that have been affected by experiences with clinical cases. Students can be
inspired to select topics for masters or PhD theses by seeing problems in the law and legal system
as it functions for their clients.

While this window to a new perspective is provided by clinics in all countries, the role of
faculty in the legal systems of many countries in the civil law tradition offers an additional
important dimension. In many civil law countries, university faculties play a more central role in
the development of law than that of academics in the United States, in part because of the

differing structure of the judiciary and the status of judicial decisions as a source of law. In the
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United States, a scholarly work may be cited by a judge in interpreting a statute, refining a
common law rule, or assessing constitutional questions, but it is the decisions of appellate judges
that have binding effect and are the predominant source on such questions. In contrast,
commentaries by civil law professors are an integral part of the assessment and interpretation of
codes. Law professors from countries in the civil law tradition serve regularly on important
parliamentary and executive commissions and serve terms on constitutional and appellate courts.
Heightened awareness of the law’s operation for poor people adds another perspective to the
subjects of their research, and they often are in positions where that perspective is employed in a

context with consequences for the society rather than merely an academic exercise.

1.2.5. The University’s Special Capacity to Provide a Critical Perspective on Lawyering

and Augment Preparation for Legal Professions for Changing Societies

The educational content and quality of post-graduate apprenticeships vary from country to
country. Even in the situations in which the profession devotes considerable resources to
tutelage of apprenticeships in practice skills, procedure, and legal ethics, it is difficult for
practitioners to look critically at their own day-to-day world.

Most practitioner-taught training programs the world over focus on “This is how we do it
here.” More rarely do they ask, “What is the consequence of doing it this way—for specific
clients, for groups of clients, for the justice system, for the lawyers themselves?” or “Whose
interests are served by doing it this way?” Practitioners no doubt sometimes find the time to ask,
“How might this be done better?,” but the press of day-to-day responsibilities and the need to
assure that trainees can at least function minimally often leave little time for even this inquiry. A
setting in the university provides some distance and perspective on practice that can stimulate
more critical thinking about lawyering as well as the law. When, as they often do, practitioners
are also involved in the day-to-day supervision in clinics, this can offer a fruitful three-way
exchange of perspective—the advocate with years of experience in the practice, the academic
who has spent years considering the theory of the law and aspirations for the justice system, and
the student who sees the process with fresh eyes.

The university offers a useful complement to post-graduate apprenticeships in encouraging
the theoretical and critical facility of faculty and students in considering the “theoretics of
practice” as well as the content of the law. In the U.S., and increasingly in other countries, a

considerable body of scholarly literature exists on lawyering—empirical, philosophical, and
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normative questions about the way that lawyers do their jobs, their role in the society, and the
consequences that flow.

A shift to market-oriented societies emphasizing individual rights increases the demands for
law trained people. Existing legal professions that are quite small in comparison to the
population by the standard of Western democracies likely cannot meet the demand for all
supplementary training in practice through post-graduate apprenticeships. Clinical programs
augment the capacity to provide introductions to practice. Clinical programs in Central and
Eastern Europe already offer a number of organizational and practice models and have adapted
clinical models from abroad to their own circumstances. Partnership among lawyers in private
practice, NGOs, and government with universities should continue to evolve in varying models
so practitioners and faculty can sort out effective ways to share in producing new lawyers who
meet high standards for practice and ethical behavior.

We sometimes hear people discuss clinics as offering practice to complement theory taught in
the classroom. We rather think of clinical education as a dynamic integration of theory and
practice. Clinical teaching presses the teacher to abstract from the day-to-day of law practice an
articulation of models for quality and ethical practice such that the student can think about them.
For example, a considerable body of U.S. literature, to which both clinical and classroom teachers
have contributed, exists on the question of models of client counseling—whether, how much,
and in what way a lawyer’s own values and assessment of the interests of others should be
injected in conversations with the client about objectives the client seeks. This literature includes
psychological, philosophical, political, and cross-cultural perspectives on this question as well
lawyer regulation questions of fiduciary relationship, potential liability of a lawyer for a client’s
acts, and when a lawyer might cross a line to become an aider and abettor of criminal or

fraudulent conduct.

1.2.6. An Opportunity to Contemplate Values and Jurisprudence

In working in a clinic, a student is prodded to face more squarely how he wants to use his legal
training in his career. He can see the potential of the law but also often will face the limitations
of what the law can, and perhaps should, do in particular circumstances.

Law curricula in civil law countries often integrate courses in philosophy and theory of law
along with study of particular subject matters. For students to whom such questions may seem
abstract, the clinical experience makes concrete and illuminates questions of individual values, the

function of law in society, and differing perspectives on law.
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Clinical education focuses on questions cutting across legal systems, questions concerning
pedagogy, legal ethics, and the potential for lawyers in social change. Subjects in which some
clinics work cross borders such as refugee law, trafficking in women and children, and
international human rights work, and this offers interesting possibilities for clinics in different
countries to work together collaboratively. Many faculty members and students engaged in
clinical education have benefited from exchanging ideas with their counterparts in other
countries. Despite differences in legal systems and university conditions, such interchange
usually reveals a surprising number of similarities in the challenges faced. Seeing the various ways
that others approach the client work and teaching of a clinic is a wonderful stimulus for
creativity.

Clinics offer valuable opportunities for faculty and students together, often in cooperation
with practitioners, to make the aspirations expressed in their ubiquitous crests and mission

statements a reality.

Further reading

The following reading list comprises materials available in English (although a few have been
translated into other languages). Selections predominantly are from American sources and

provide a very limited window to clinical literature developing rapidly in other countries.

Annotated Bibliographies

Arturo Lépez Torres, MacCrate Goes to Law School: An Annotated Bibliography of Methods
for Teaching Lawyering Skills in the Classroom, 77 Neb. L. Rev. 132 (1998).

J.P. Ogilvy & Karen Czapanskiy, Clinical Legal Education: An Annotated Bibliography (2nd
Ed.), Special Issue No. 1, Clin. L. Rev. 1 (2001). This bibliography, an earlier edition, and a

September 2002 update are all available at: http://faculty.cua.edu/ogilvy/Index1.htm

Text and Reference Books

Gary Bellow & Bea Moulton, The Lawyering Process: Materials for Clinical Instruction in
Advocacy (Foundation: 1978). This book is acknowledged as a ground-breaking work in
conceptualizing the clinical legal education method and an analytic and critical perspective on

lawyering.  Unfortunately, it is no longer in print. A symposium issue of the Clinical Law
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Review, forthcoming in December 2003, will publish articles, written by authors of other clinical
textbooks (included in the list below), which reflect on the Bellow & Moulton book at its twenty-
fifth anniversary of publication. This symposium discusses the book’s many contributions and
some of the things that limited its success as a teaching text.

Robert M. Bastress & Joseph D. Harbaugh, Interviewing, Counseling, and Negotiating: Skills for
Effective Representation (Little Brown: 1990).

Marilyn J. Berger, John B. Mitchell & Ronald H. Clark, Pretrial Advocacy: Planning, Analysis &
Strategy (Little Brown: 1988).

Marilyn J. Berger, John B. Mitchell, & Ronald H. Clark, Trial Advocacy: Planning, Analysis &
Strategy (1989).

David Binder & Susan Price, Legal Interviewing and Counseling: A Client-Centered Approach
(West: 1977).

David A. Binder, Paul Bergman, & Susan C. Price, Lawyers as Counselors: A Client-Centered
Approach, (West: 1991).

David F. Chavkin, Clinical Legal Education: A Textbook for Law School Clinical Programs
(Anderson: 2002).

Robert F. Cochran, John M.A. DiPippa, & Martha M. Peters, The Counselor-at-Law: A
Collaborative Approach to Client Interviewing and Counseling (Lexis: 1999).

Clinical Anthology: Readings for Live-Client Clinics (Alex J. Hurder, Frank S. Bloch, Susan L.
Brooks, & Susan L. Kay, eds.) (Anderson: 1997).

Stefan H. Kirieger & Richard K. Neumann, Jr., Essential Lawyering Skills: Interviewing,
Counseling, Negotiation and Persuasive Fact Analysis (Aspen 2d. ed.: 2003).

Michael Meltsner & Philip G. Schrag, Public Interest Advocacy: Materials for Clinical Legal
Education (Little Brown: 1974).

A Handbook on Clinical Legal Education (N. R. Madhaba Menon, ed.) (Eastern Book: 1998).

J. P. Ogilvy, Leah Wortham & Lisa G. Lerman, Learning from Practice: A Professional
Development Text for Legal Externs (West: 1998) .

Pursuing the Public Interest: A Handbook for Legal Professionals and Activists (Edwin Rekosh,
Kyra A. Buchko, and Vessela Terzieva, eds.) (Columbia University: 2001).

Report of the Task Force on Law Schools and the Profession: Narrowing the Gap, Legal
Education and Professional Development (American Bar Association: 1992) (commonly referred

to as the MacCrate Report).
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CHAPTER TwO — THE DEVELOPMENT OF CLINICAL LEGAL EDUCATION:
A GLOBAL PERSPECTIVE — INTERNATIONAL EXPERIENCE, THE HISTORY OF

LEGAL CLINICS

Edwin Rekosh®, Public Interest Law Initiative, Columbia University

2.1. The Beginnings of Clinical Legal Education in Central Europe

In March 1998, I delivered a presentation on “The Possibilities For Clinical Legal Education
In Central And Eastern Europe” at a regional conference organized by the Open Society
Institute’s Constitutional and Legal Policy Institute in Budapest.” My remarks were greeted with
interest, but also a significant degree of skepticism. I still remember the dean of one Eastern
European law school challenging me immediately after I finished speaking, informing me that
clinical legal education might be fine and even necessary in the United States, but that in her
country there was simply no need for it because the practicum requirement for all law students
would make a clinical program completely redundant. She later became one of the most
vociferous proponents of clinical legal education in Central and Eastern Europe.”

In spring 1998, clinical legal education, at least in its dominant form — in which students assist
with the real legal problems of individual clients — was virtually unknown among Central

European law faculties.” Poland was the exceptional case, with a then brand-new legal clinic

48 The author is the Executive Director of the Public Interest Law Initiative (PILI) of Columbia University. PILI has been
supporting the development of clinical legal education in Central and Eastern Europe since its founding in 1997. Much of this
article builds on materials that can be found in Edwin Rekosh, Kyra A. Buchko and Vessela Terzieva, Pursuing the Public Interest: A
Handbook for 1 egal Professionals and Activists (Public Interest Law Initiative, Columbia Law School 2001), chapter 7.

4 Edwin Rekosh, “The Possibilities For Clinical Legal Education In Central And Eastern Europe,” delivered at the Law
Deans’ Conference on Clinical Legal Education, March 20-21, 1998, Budapest, available at http://www.pili.org/library/cle/.

50 The same person later informed me that after she raised the question with her son, a recent law graduate, she understood
the insufficiency of the cutrent practicum system in achieving its intended educational objectives.

51 This model has come to be known as the “live client clinic,” a somewhat odd sounding term, in the United States.
Although the concept was still not widely known in Central Europe in eatly 1998, there were a number of pioneering efforts,
especially in the petiod 1996 to 1998. The Budapest conference built on a seties of prior discussions that had taken place in a
variety of prior fora, such as the Symposium on Public Interest Law in Eastern Europe and Russia, sponsored by the Ford
Foundation and the Constitutional and Legal Policy Institute and held in Durban, South Africa from June 29 to July 8, 1997. The
Symposium exposed patticipants to South African approaches to public interest law, including clinical legal education: “Workshop
participants agteed on the importance of having a clinical course for academic credit in the law curriculum. Such a program
should be started with an introductory course on legal aid, followed by tutorial and consultation sessions on the students’
individual cases.” Symposium Report (Public Interest Law Initiative, Columbia Law School 1997), pp. 32 —34. The concept of clinical
legal education had been introduced at the preceding Symposium on Public Intetest Law in Eastern Europe and Russia, held in

Oxford, England from July 15-20, 1996. See Report, Symposium on Public Interest Law in Eastern Europe and Russia, September
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already starting to provide services to clients at Jagiellonian University and a second one
developing at Warsaw University.”” An abortive attempt in the mid-1990s by Palacky University
in Olomouc, Czech Republic to set up a legal clinic to provide legal services to needy clients had,
by this time, come to a close.”

Since then, clinical legal education programs has spread rapidly throughout Central and
Eastern Europe to well over thirty law schools — and many more if Russia and Ukraine are
included.

There are many reasons for the rapid growth of clinical legal education programs in the
region, but one of them is that law faculties in Central and Eastern Europe are increasingly
operating in crisis mode. Applications are growing in number each year in almost exponential
fashion. In many respects, this represents a healthy development for law faculties, but it also puts
pressure on them to accept increasing numbers of applicants each year, in turn placing
tremendous strain on the existing system of apprenticeship. This not only limits the number of
law students that can eventually become members of the bar, it means that for the majority of
law students, exposure to the practical side of lawyering is limited to a short, mostly pro forma
practicum experience, if anything.

Another engine of growth has been the tremendous need in the region for legal assistance to
those who cannot afford to hire a lawyer. While there are limits to what a student is permitted to
do on behalf of clients according to national legislation, students can do a lot to fulfill the unmet
legal needs in society. Students can provide legal information, clarify legal issues for individuals

with legal problems, conduct legal research, counsel and in some cases representing individuals

1996, on file with the author. The first public discussion in Poland on clinical legal education took place at a conference organized
by Polish ELSA and Jagiellonian University in Krakow with support from the US Consulate and the OSCE’s Office for
Democratic Institutions and Human Rights, Poland in December 1996. In addition, the American Bar Association’s Central and
Hast European Law Initiative (CEELI) organized a number of activities to promote clinical legal education around the same time,
including a study tour for Russian law professors in 1997 and a regional conference in Rijeka, Croatia in 1998. CEELI’s , initial
emphasis, however, was on the interactive teaching methodologies of clinical legal education, rather than advice and assistance to
individual clients.

52 The clinical program at Jagiellonian University began operating in fall 1997; Warsaw University launched its program in
1998; a tax advice clinic which soon grew into a larger clinical program at Bialystok University began operating in 1997.
Correspondence with Izabela Gajewska-Krasnicka, Bialystok University, February 23, 2004.

53 The Ford Foundation had made a grant to Palacky University through Hofstra University School of Law, which also
provided technical assistance from 1995 to 1997. Correspondence with Stefan Krieger, Hofstra University, March 16, 2004. The
author consulted with Palacky University legal clinic in 1996, as funding from this initial support was winding down. Other, more
successful, early adopters included a Russian law clinic established at Petrozavodsk State University in 1996 with the assistance of
University of Vermont and a simulation-only clinic established at University of Skopje in Macedonia in the mid-1990s with the
assistance of CEELI The Skopje clinic began to provide services to clients with the support of the Soros Foundations beginning

in 1999.
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before administrative or other instances. Primarily for this reason, a number of donors, such as
the Ford Foundation and the Soros network of foundations, have provided initial funding to
legal clinics in Central Europe.

Yet another attractive aspect of clinical legal education is that it encourages critical thinking
and the development of analytic skills, because students must solve real problems stemming from
actual cases. Especially in an environment in which the legal system is going through a rapid
transformation, as in Central Europe at the current time, these analytical skills are essential to a
lawyer’s capacity to work within an unstable and constantly changing legal environment. They are
equally essential to the scholarly goal of identifying gaps between theory and practice.

For the above reasons and many others, clinical legal education has proven to be attractive to
a small minority of law professors and their Deans. And it has been extraordinarily attractive to a
much larger number of students who have experienced the excitement of helping to solve the

real legal problems of individual clients.

2.2. The Origins of the Clinical Movement in Higher Legal Education

Clinical legal education emerged from recognition that the traditional academic approach to
teaching law left an important gap in providing future lawyers with the skills they needed in order
to be well-trained practitioners. The concept of university-based legal clinics was first discussed in
scholarly journals at the turn of the twentieth century, as a law school variant of the clinical
programs common in medical schools. From the beginning, this early conceptualization had an
international audience, with strong roots in Europe. Russian scholar Alexander I. Lyublinsky,
wrote about clinical legal education in 1901, quoting an article from a German journal.54 Around
the same time, a Polish scholarly journal published an article on the same topic” William Rowe
published an article in 1917 based on a memorandum he had written several years earlier for
Columbia University and New York State urging the creation of a university-based legal clinic in
New York City.”® The model he had in mind was inspired by a Danish legal aid program

established in cooperation with a university in Copenhagen.”’

54 Lyublisnky, A., “About Legal Clinics,” Journal of Ministry of Justice Russia), January 1901, pp. 175-181,

55 This fact was revealed by prof. Aleksander Ratajczak, Polish legal scholar speaking at a conference entitled “Legal
Education Reform: Development of the Legal Clinics Idea” organized by the polish section of the European Law Students
Association in Szczecyn, Poland on May 8, 1998.

56 William V. Rowe, “Legal Clinics and Better Trained Lawyers — A Necessity,” 11 I/inois Law Review 591 (1917). Rowe had by

then succeeded in convincing the New York State Bar Association to adopt a resolution in 1916 providing, in part, “every law
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In all of these articles, the authors analogized the proposed legal clinic to the medical
profession’s tradition of requiring medical students to train in school-run clinics ministering to
real patients under the supervision of experienced physician-professors. This call for a clinical
component to legal education was not an attempt to replace the apprenticeship system already
existing in many countries, in which students worked outside the law school under the
supervision of an experienced practitioner. Instead, it was a call for a new type of education that
would offer students the opportunity to experience the realities of legal practice and the context
in which laws develop, within the structured laboratory of legal education, providing a more
pedagogically effective introduction into the profession.”®

Clinical Legal Education developed most rapidly and extensively in the United States. Yet,
while some legal clinics were operating in the United States in the first part of the twentieth
century, the clinical legal education concept did not take hold in U.S. law schools on a large scale
until the 1960s.” One reason for the development of clinical legal education in the 1960s was the
increasing visibility of the social issues of the day: civil rights, opposition to the Vietnam War and
the anti-poverty political agenda. Law students were demanding a socially “relevant” legal
education, one that would give them the opportunity to learn how to address the unmet legal
needs of poor people.”’ The Ford Foundation saw the value of clinical legal education eatly and
began funding legal clinics as eatly as 1959, institutionalizing its support in 1965 by launching a

grant-making institution that became the Council on Legal Education for Professional

school shall make earnest clinical work, through legal aid societies or other agencies, a part of its curriculum for its full course.”
Rowe, p. cit., p. 595.

57 1d., Rowe based his proposal in large part on a model described by a past president of the New York Legal Aid Society after
a visit to Copenhagen. Arthur v. Briesen, “The Copenhagen Legal Aid Society,” 5 The Legal Aid Review 4, p. 25 (1907).

58 An apprenticeship was still a prerequisite to entering the legal profession in the United States during the first decades of the
twentieth century. In contrast, state bars did not require a law school degree to practice law until the 1930s. Laura G. Holland,
“Invading the Ivory Tower: The History of Clinical Education at Yale Law School,” 49 Journal of 1.egal Education 504 (1999), p.
506. Still, Rowe points to the deficiencies of the apprenticeship system in the growing and evolving legal profession of the
modern age as one of the justifications for adopting clinical legal education. He speculated that the advantages of clinical
education might lead regulators to extend the normal apprenticeship requirement in New York State from one year to 18 months
or 2 years, while giving a one-year university clinical course equal credit. Rowe, gp. cit., p. 616.

5 A six-week clinical course was initiated by John Bradway in 1928 at the University of Southern California, and after
Bradway moved to Duke University, he established the first full-fledged, university-based clinical program in 1931. The second
university-based clinic was established at the University of Tennessee School of Law in 1947. See Margaret Martin Barry, John C.
Dubin and Peter A. Joy, “Clinical Education for This Millenium: The Third Wave,” 7 Clinical Law Review 1 (2000), p. 8 citing
various sources. Rowe cites earlier experiments in his 1917 article, but these appear to have been primarily voluntary, student-run
projects. Rowe, op. cit., p. 591. By the end of the 1950s, 35 US law schools had some form of legal clinic, including 13 which were
university-based, 15 in which students received academic credit for their work and five law schools in which supervising faculty
received teaching credit for their clinical courses. AALS Proceedings 121, p. 121 (1959) cited in Batry et al., op cit, p. 10.

0 Barry et al., gp. cit., pp. 12 —14.
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Responsibility (CLEPR). When CLEPR ceased its activities in 1978, the US Government picked
up the funding of clinics through grants administered by the Department of Education until
1997.8 CLEPR grants, and then later Department of Education grants, enabled legal clinics to
flourish, and once law faculties, students, and administrators saw the virtues of clinical legal
education, law schools began to finance them from their general budgets. Over the past century,
US clinical legal education has evolved from voluntary, student-led efforts to an integral part of
legal education.”” Most U.S. law schools have legal clinics, clinical law professors generally have
some kind of long-term academic status within the law school, and students earn academic credit
for their participation.

Parallel to these developments, clinical law school programs have developed in South Africa,
the United Kingdom, and other Commonwealth countries. Law clinics were first supported in
South Africa by foundations such as the Ford Foundation and the Rockefeller Brothers Fund.
Legal clinics first began operations in 1973, but it wasn’t until 1978 that the first legal clinic was
formally recognized by the University.” There are now 21 legal clinics operating in South Africa,
and they have associated in an Association of University Legal Aid Institutions (AULALI).

Legal clinics have existed for decades in Latin America, but they have been characterized as
lacking in quality because they are largely unsupervised by either teachers or practitioners.” A
new effort has emerged in recent years, with the support of the Ford Foundation, to develop law
clinics that focus on public interest legal problems through careful case selection which allows for
more deliberate and thorough work by students and adequate supervision by professionals.” A
burgeoning clinical legal education network is developing in China as well, including the
establishment in August 2002 of a Chinese Clinical Legal Educators Committee, which at the
time of writing is governed by a board representing 13 law schools, with clinics developing at

another 10 law schools.*

o1 See Id., p. 19.

02 See American Bar Association Section on Legal Education and Admissions to the Bar, Iega/ Education and Professional
Development — An Educational Continunm, Report of the Task Force on Law Schools and the Profession: Narrowing the Gap 207-21 (1992)
(known as the MacCrate Report) see below p. 188.

03 Symposium Report (Public Interest Law Initiative, Columbia Law School 1997), op. cit., p. 32.

64 Richard Wilson "Three Law School Clinics in Chile, 1970-2000: Innovation, Resistance and Conformity in the Global
South," 8 Clinical Law Review 801 (2002).

05 Mary McClymont and Stephen Golub, eds. Many Roads to Justice: The 1aw-Related Work of Ford Foundation Grantees Around the
World (2000), p. 275.

% Interview with Mina Titi Liu, Program Officer, Ford Foundation — Beijing, February 23, 2004. The Committee is supported
by the Ford Foundation, which began funding the first university legal clinics in China, at seven of the law schools, in December

2000.
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2.3. Current Challenges in Central and Eastern Europe

There are a number of challenges to the further development of Central and Eastern Europe.
The main one is to consolidate and strengthen the programs that have developed over the past
seven or eight years. If the first phase of development was characterized by rapid adoption of the
clinical model of teaching and widespread dissemination of the concept of university-based
clinics, this second phase must focus on improving the quality of clinical programs.

There are a number of ways in which the quality of clinical programs can be enhanced. The
first, and most basic, priority is to focus on teaching. Teacher training programs have been
developing concurrently with the clinics themselves, and many of them have become quite
sophisticated.”” Strong clinics must develop their own plans for training new teachers and for
strengthening the skills of even the most experienced teachers. On-going professional
development is as important for teachers as it is for other professionals.

For university-based clinics, quality-control has a double meaning, referring both to the quality
of the teaching and to the quality of the service provided by students. These two aspects of
quality are of course closely related, but it must be remembered that it is not only the professor
who has teaching responsibility. Legal clinics often rely on practitioners to assist with the
supervision of student work. High quality supervision does not mean just finding mistakes before
they happen; it also means providing a good learning experience to the student. Improving the
quality of teaching in the context of university-based legal clinics should be understood as
improving the ability of instructors and supervisors to achieve these twin goals — whether they
are principally academics or practitioners.

Another way to enhance the quality of a university-based legal clinic is to examine its
structure. Important structural aspects of quality include: clear, transparent and well-understood
procedures; clear lines of authority and supervision; and a written code of ethics binding on
students and discussed with them. This last point also offers an opportunity to enhance the
educational experience for students. The best way to understand legal ethics is to focus on some
of the dilemmas that emerge form real life situations. Nothing can educational effect than a
guided consideration of an ethical problem that stems from a case for which the student feels

responsible.

67 PILI, in collaboration with the Open Society Justice Initiative, undertakes several teacher training activities each year,
including annual English-language and Russian-language workshops conducted on a regional basis. Over the years, these
workshops have evolved, tackling increasingly sophisticated subjects. This past yeat, for example, workshops have focused on

teaching how to learn from expetience and self-evaluation.
g P
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It addition to these aspects of clinic structure, the need for specialization is also an important
consideration in achieving the strongest possible legal clinic. Specialization has a number of
advantages: it narrows the scope of preparation that students will need, making it easier to ensure
adequate preparation; it ensures that there will be a certain degree of repetition to the cases that
students handle, enhancing the prospects of learning from the experience over a short period of
time; and it increases the likelithood that students will discover gaps or other defects in the law
that are of scholarly and social significance, enhancing some of the ancillary objectives of clinical
legal education.

While it is important for clinics to strengthen their capacities in the areas described above, it is
equally important for proponents of clinical education to start thinking about the place that legal

% Clinical programs

clinics occupy within the larger project of improving higher legal education.
are by their nature more expensive per student than other forms of teaching. Yet, many of the
teaching methods associated with clinical legal education can be put into practice in ordinary
classes, in the format of lectures and seminars. Promoting the adoption of these methods is
important for at least two reasons: they engage students more in the learning process, thereby
increasing teaching effectiveness; and they help develop skills that will be increasingly necessary
for European lawyers and arguably for any lawyer working within the global economy.

The first point is self-evident to anyone who has had the experience of both reading lectures
verbatim to unprepared students and leading discussions by students who expect to respond to
questions and make comments regarding materials they read in advance. I have had opportunities
to make such comparisons myself, and no one will ever convince me that students learn better by
listening to someone reading a lecture. Of course, there are many studies that prove the same
point, but simpl